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THE LAW OF. WAGERING CONTRACTS: A STUDY 
“IN INTERPRETATION. 


Over. and over again courts of supreme. authority have dis- 
avowed all concern ,with moral claims and interests. They have ° 
held it to be outside the ‘province of a court to remodel the law, ` 
be it ever “so repugnant to the moral notions of the day. “ So 
lately as 1818 the Court of King’s Bench, witt Lord Ellenborough 
presiding, felt itself compelled to. allow a claim to wager of battle 
in an appeal of murder, and but for the intervention of an Act of 
Parliament, some of His Mayjesty’s Judgés “might have had to 
preside over a-single combat between the appellant and his 
antagonist.” (Earl of Halsbury). Another impressive example 
is furnished by the recent case of Scott v. Scott 1 in which the 
question before the House of Lords -was as to the power 
of the Divorce Court to hear’ a matrimonial suit in camera, 
_ in the interest of public decency. We find Harl Loreburn ob- 
serving (and Viscount Haldane, L. C. to the same effect) that “how- 
ever true it may bethat the publicity given to obscene or bestial 
_ matter‘by trial in open court stimulates and suggests imitation, 
as many Judges have learnt from experience at assizes, and however 
deplorable it may be that they have ‘no power to prevent it, the 
remedy for that great evil must be found by the Legislature or 
not at all”. In dealing with Statute law Courts have imposed 
. on themselves ‘a severer restraint than where common law is-under 
_ discussion. They are to take no liberties with the language of an 
Act, but’ take it as they: find. it, . and expound it in its natural and. 
ordinary sense. Not only so} but “ with the wisdom, morality, or 
expediency of an Act they have-not a word tosay.” Indeed they 
deem it an ‘outrage upon judicial decorum, for them to reflect-upon 





1. L. R. (1913) A. C. 417. 
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the -poligy or morality of an Act, or “to pass æ covert censure upon 
the Juegislature.” Furthermore, it is set forth that they are not 
so much as to proffer opinions or make recoramendations to the 
Legislature or the Executive as to any desirable course of action. 


But in practice when a solemn occasion prompts them, 
Judges do speak what is in their mind on the merits and working 
ofan Act, and tender their suggestions.* They speak out with 
all becoming respect, but in no uncertain voice, trusting to 
the persuasive influence of their obiter; so it is they do 
not get choked with their self-restraint. And Judges have 
allowed themselves a still further latitude in practice. Now and 
again they take it upon themselves to force the law into line with ' 
current morality; but this is done by the sly and under the cloak 
. and cover of interpretation. The working of the Statute of 
Frauds by the English Courts of Equity presents a striking example 
of this furtive process. A statute for the suppression of fraud 
must not be used as a vehicle for fraud, say the judges ; a fine 
sentiment, but rather-an inadequate apology for modifying the 
statute (Dr. Ghose). In a similar way the English Judges set to 
work in construing the Gaming Act of 1845. The Act must not 
be construed penally, say the Judges; and under cover of this 
principle or sentiment great encroachments have been made on 
the plain words of the Act. 


S. 30 of the Indian Contract Act (which represents the 
whole law of wagering ontract for British India barring a Bombay 
Act) is substantially a copy of S. 18 of the English Gaming Act 
of 1845. The Indian Courts in interpreting this enactment 
modelled on an Imperial statute and cast in the same terms, would 
be bound to adopt the working construction established by English 
decisions of authority; they'are not free to give the words their 
natural and first/meaning (Trimble v. Hill 1; Harding, v. Commis- 
stoners of Stamps for Queensland 2). Hence the need for us here 
to follow the course of judicial interpretation of the English enact- 
ment. 


_ The Gaming Act 1845, 8. 18 enacts (so far as material for 
our purpose) (1) all contracts by way of gaming or wagering shall 
be null and void; (2) and no suit shall be brought for recovering 





. -#.On-this aspect, see 32 M. L.J. (Journal) p. 45 et. seq. 
1, (1879) L. R.6 A. C. 842. 2. L, R. (1898) A. C. 769. 


PART IV] | THE MADRAS LAW JOURNAL. 3 


. 
anything alleged to be won upon any wager, (3) or deposited in 
the hands of any person to'abide the event on which anf wager 
is made. The Indian section is almost word for word the same. 


The first branch of the section pronounces all contracts 
by way of gaming or wagering to be null and void ; and 
is plain beyond interpretation. 


The second branch of the section, it has been openly and 
repeatedly said, is a mere superfluity; for if the contract 
be void by statute, no suit can be brought upon the 
contract (Varney v. Hickman 1, Diggle v. Higgs 2) Is the provision 
then by way of pomp and circumstance, to give the enactment a 
large and spacious appearance ? Lord Justice Fletcher Moulton’s 
dissenting view in Hyams’s case 8 ig instructive. , ‘ The 
language provides with -complete generality that no action ` 
shall be brought to recover anything alleged to be won upon any 
wager, without in any way limiting the application of the provision 
to the wagering contract itself......The framers of the Statute seem 
to me to have had in mind the very case ... . where an action has 
been brought not upon ‘the original contract, but upon an alleged 
new contract to pay the sum won on the wager, such contract being 
based on an alleged further consideration. To prevent such a device 
succeeding-the Statute is made to forbid actions being brought on 
such contracts by reason of the fact that their object is to recover a 
sum of money alleged to be won upon a wager. And without such 
further provision the earlier provision ‘would practically have 
been of no avail (at p 713)’. And‘at page 720 he states 
. ‘Upon the interpretation which I give to the language ofS. 18 
of the Gaming Act, 1845, no promise to pay a. bet is enforceable 
whatever be the consideration for that promise.” But the major- 
ity of the court have held that though the mere giving of time to 
pay that which cannot be enforced does not amount to consid- 
eration, the forbearance to post the bettor as a defaulter is a new 
consideration sufficient to support’ a promise to pay a lost bet ; 
and that a suit on such a contract to pay the bet (or rather com- 
pensation for its non-payment) being based on a new consideration 
(viz., the promise not to post) is not one for recovering any sum 








1. (1847) 5 C. B. 271. 2. (1877) L. Ra Ex. D. 422, 
À 3. (1908) 2 K. B. 696. _ - 
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alleged to have been won upon any wager within the section. The 
deternfining factors in their opinion are, that the Legislature 
has‘not gone so far as to declare that betting in general is illegal, 
and that by a conventional code not merely accepted by pro- 
fessional betting men but by a larger section of the. community, 
losses by betting are still regarded as debts of honour, and unpaid 
winners are thought to be justified in using conventional sanctions, | 
to enforce payment of them as debts of imperfect obligation. So 
does current morality enter into the interpretation of statute law. 


The third branch of the section provides that no suit shall be’ 
brought for recovering anything entrusted to any person to abide 
the event of a wager. The plain and straightforward meaning 
is that a bettor cannot recover anything deposited—be it his own 
deposit or another’s deposit, be it before the event of the wager or 
after the event (Cockburn, C. J., in Diggle v. Higgs 1.) Buta 
very different construction is established by the decisions, which 
Lord Esher characterises as an encroachment on the plain words 
of the Act. Yet the Master of the Rolls proceeds to observe 
“they (those decisions) are agreeable to my mind and I do not 
attempt to question them” Strackan’s casé*. Here is the candid 
testimony of “so clear an intellect”, testimony as clear as it is 
candid, that the courts have modified the Act, we may presume, 
with an eye to popular acceptance. 


The Act is not to be construed penally, say the Judges. 
The bettor is not to be punished: the right to recover his own 
deposit must be unaffected. So the limited effect ascribed to 
this part of the section is that the winner cannot recover the 
loser’s bet in the hands of the depositary. The third part of the 
section, like the second, is directed to suits by the winner it is 
said. The winner cannot recover against his adversary nor 
against the stake-holder: that is the entire scheme and substance 
of the section says Lord Cairns (Diggle v. Higgs 1.) Where do we 
find the limitation to suits by winners in the third branch? 
Frankly, this is interpolation or ‘gloss by the addition’ of 
words,’ as Lord Esher makes no secret of mentioning. The 
same result is reached in a different way by a finesse of 
interpretation : anything deposited by a bettor (it is held) 
ceases to be deposited to abide the event of the wager 

1. (1877) L. R., 2 Ex Div. 422 at page 428. 
2. (1895) 2 Q. B. 697 at p. 699. 
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within the meaning of the section as soon as the depositary 
receives notice from the bettor. that the latter declines to abide any 
longer by the wagering contract, or what is the same thing that 
he recalls his deposit. Strachan’s 2nd case 1. Burge v. Ashley 
and Smith 2. (The deposit may be made with one of the co-wagerers 


` 


as well as with a stranger; and the same interpretation governs i 


bcth cases). 


Yet another loop-hole of escape from the Act has been dis- 
covered by the courts. They have held that a deposit by way of 
‘cover’, ‘margin’, or security against losses which might arise from 
a gambling transaction cannot from’ its nature be a deposit to 
abide the event within the meaning of the Act, and that it stands 
clear of the Act. (Strachan’s case 3 ; on appeal (1896) A. C. 166). 
For unlike the deposit of a “stake properly so called it is 
not to` become the property of the winner of the event without 
more ; there is something else which must happen, which is that 
the depositor on losing the bet does ‘not pay the losses. To bring 
the argument to a verbal point : the security or ‘cover is not a thing 
such as can be ‘recovered’ by the . winner ; the winner cannot 
recover it, but can only recover out of it.” in that way a whole 
class of deposits is taken out of the sweep of the Act. “Was -the 
legislature half-hearted or was it semi-blind in leaving “this class 
alone ? 


“It looks as if some of the J udges (Lord Hsher among them) 
consider that a deposit of money by way of ‘gover’ may be a deposit 
to abide the event within the section and be retained in satisfaction 
of winnings, though a deposit of shares as‘ cover ’ is not such a 
deposit and that the .depositor’s right to recover the shares is 
absolute. (In re Cronmire 4 referring to. Strachan’s case (1) and 
(2).) In the 1st case of Strachan the depositor demanded back the 
securities before the time agreed upon for the settlement of claims 
on the ‘ difference.’ The Caqurt held that the authority to 
retain the securities might be revoked, and the securities recovered 
before the depositary could (or did) deal with the securities. In 
the 2nd case of Strachan the deposit by way of ‘cover’ 
‘became used up as and when the claimant (depositor) became in- 
debted to the depositary for thé ‘differences’ and the Court held 
that he could not get back his-deposit. The claimant’s action was 


1. (1898) 2 Q. B. 697 at 705. 2, (1900) 1Q. B. 744 ab 747, ~ 


8. (1895) 2 Q. B. 329. .: 7 4, (2898) 2 Q. B. 888 at 888). 
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too late in the second case, and he failed: it was in time in the first 
case add he won ((1895) 2 Q. B. 697 at 706), The true and effective 
distinction between the cases is not that the one case related to a 
deposit of shares as ‘cover’ and the other to a deposit of money as 
‘cover. Both the decisions can well stand together. But 
surely the dicta of Lord Esher in the one case and in the other 
“are scarcely reconcileable with one another, and go beyond the 
actual decision in each case.. In Straéhan’s case (1) 1 where the 
depositor sued in time, Lord Esher in allowing his claim expresses 
broadly, and without guards or reserves, the view that there can 
be no answer whatever to a claim for the return of a deposit by 
way of ‘cover’ or security. This is going too far, as it has been 
held that if the deposit of ‘cover’ in the hands of the winner has 
been set off against the losses, claim can be made only to the 
-unappropriated deposit if any. The statement of the law in 
Halsbury’s volume 15, p. 275, apparently following Lord Esher’s 
dictum cannot be accepted as correct. In Strachan’s case (2) 2 
where the depositor made a belated claim, Lord Hsher makes 
the sweeping remark that the deposit cannot be recovered 
after the wager has come off. But it has been held that even 
after the event the ‘winner of the wager can at any time recover. 
his own ’ deposit (In re Cronmire) ; and that the loser can recover 
his deposit before payment over to the winner or appropriation by 
the winner where he is himself the depositary (Hampden v. 
Walsh 3 and cases following it). The'truth of the matter seems 
to be that the high-minded Master of the Rolls was content 
‘with a practical application of the rule of right and wrong to the 
_ particular case before the Court, and was temptéd to say some 
very general things in support of his conclusions. “The law of 
England is not a science,” he is reported to have said, but that is 
hardly a reason why the law should be made a still more lawless 
science than it is said to be. 

Judicial interpretation of the third branch of the section then 
has established (1) that a deposit by way of ‘cover’ is not a deposit 
to abide the event within the section at all, and (2) that a deposit 
entrusted to any person to abide the event of a wager ceases tio be 
so entrusted (or deposited) on revocation of the depositary’s 
authority. On either view a person seeking to recover the 
deposit is relegated to his common law rights. And 


1. (1895) 2 Q. B. D. 829 2, (1895) 20. B. D. 697. 
“3. (1876) 1 Q. B.D. 189. 
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under the general law, (1) a bettor can revoke hig own 
deposit, be- it by way of stake .or cover, before the” event 
comes off; (2)the winner can even after the event recover ‘his 
own deposit as the deposit could not be used for the purpose foy 
. which it was deposited; (3) the loser can even after the event 
recover his deposit before payment over to the winner or appropri- 
ation by the winner where he. is the depositary and appropriates 
the eposit to the panatang of his winnings. (In re Oronmire 
supra). 

Two questions remain under this head (1) Can a winner 
get ata deposit by way of cover or security made bya loser but 
retained with the loser alone (7. &, in a case of hypothecation of 
j goods or lands by the loser — not a likely thing though ?) 
(2) Can a winner get at such a deposit in the stake- 
holder’s hands which the loser has not cared to demand back ? 
Assuming such a deposit is not a deposit to abide the event within 
the Act, a suit by the winner to get at such a deposit would be 
one “for recovering a thing alleged to be won upon a wager” from 
out of the deposit, though the suit may not be one for “ recovering 
the thing deposited” (or entrusted), As such the claim would be 
avoided by the second part of the section, even as a claim to 
recover a deposit of stake would be avoided by the. third part, 
But if.the second part of the section should be read in the way 
Lord Cairns suggests, that is, as pointed to suits by a winner 
against a loser who has not made any deposit, and the 
third part should not touch a deposit by way*of cover as is assumed 
by the hypothesis, is there any bar under the general law to the 
winner enforcing the security m the cases l and 2 under discus- 
sion? None is apparent. 


The general, the human interest of the decisions on deposit 
under the Gaming Act is that they represent attempts much like 
“the subterfuges, contrivances and evasions to which the Judges in 
England long resorted in. struggling against the rule of common 
< law that an action may be maintained on a wager ” (Lord Camp- 
bell in 4 M. I. A. 389 at p. 349); only, after the Act of 1845 the 
' Judges have been tugging the other way. [It may be observed 
that a passage of Lord Campbell’s judgment in the 4 Moore case 
echoes his language as counsel in Eltham v. Kingsman 1, and his 
strictures are possibly tinged by the memory of his defeat i in alae 


n a Aan angan 


1. (1818) 1B. & Ald. 688. 
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case. <If so they have the added authority of his personal expe- 
rience ‘at their back]. Under the common law.of wager the Judges 
had been struggling against the laxity of the law ; (for one thing, 
they refused so try claims on a wager if the subject-matter was of 
a low or frivolous character): after the Act cf 1845 the Judges 
have been struggling against the rigour of the law. Throughout, 
their effort has been to make the law square with current 
morality, now by wire-drawing it, now by cutting it down. 


Next as to the question of appropriation by the winner, refer- 
red fo above. It is said that if the deposit is in whole or in part still 
unappropriated in the hands of the winner (i.e, he has not paid or 
recouped himself) when the loser claims it, the latter can recover 
the whole or balance of the deposit as the case may be. Strachan’s 
2nd case'l. The logic of it is that as a stake-holder’s liability to 
account to the depositor ceases only on his paying over to the 
winner before dissent from the depositor, so likewise the winner 
depositary’s liability can only cease on his paying over to himself 
before dissent. This is a bare show of logic, it is submitted. No 
appropriation of the deposit by the winner would be necessary, as 
on the event coming off in his favour ‘there would be the equivalent 
of a voluntary and unconditional payment, which is a bar to re- 
covery even when payment has been made without consideration” 
In re Cronmire 2. Where the winner of the wager has the deposit 
(of stake or security) in his hands, the deposit is by the contract 
of parties, and from the nature of the case ear-mariked to meet a 
specific contingent debt; and therefore no appropriation would be 
necessary. The deposit becomes absorbed by the losses ; and 
claim can be made by the loser only to the unexhausted deposit. * 


But assuming appropriation is necessary, it might well be pre- 
sumed. Ifa betting debt has been paid, the loser cannot recover 
the sum so paid (Thistlewood v. Cracroft 3 approved in Hyams’s 
case *); for it is regarded as a debt payable in point of honour and 
honesty, and an action for money had and received does not lie in 
the circumstances. (Moses v. Macferlan 5), The winner depositary 
has only to pay himself with the deposit and he can mock the 
other party’s claim to the return of his deposit. Are the tribe of 








* (1895) 2 Q. B. 697 at 708 706; (1898) 2 Q. B. 388, 897. 

1. (1895) 2 Q. B. 697 at 705. . 2, (1898) 2Q. B. at 390. 

3. (1818).1. M. 4 S. 500. 4 (1908) 2 K.:B. 699 at 707). 
5. (1760) 2 Bar. 1005, 1013. 
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winners so generally stupid | that proof must be required that ` 
they understand their interests ? H 

And, we have ananalogy from the law of gifts, “The 
acceptance of a gift by a donee is to be presumed until his dissent _ 
is signified, even though the donee is not aware of the gift The 
presumption of acceptance is founded on human nature ; a man 
may. be fairly presumed to assent to that to which he in all 
probability would assent if the opportunity of assenting were given 
to him” (Lindley, L. J., in London and County Banking - 
Company 1 and also Fullerton v. Provincial Bank of Ireland 2). 
And'then in the law of morigage, it is a familiar. principle 
that wherea person (other than a mortgagor) pays off a mort- - 
gage, it must be presumed he keeps it alive whenever it is for his 
benefit to do so, though he may have no knowledge of the 
circumstances calling for the exercise of this vigilance on his part.. 

The retention of the deposit by the winner after the event 
. must on principle be attributed to the exercise of his right to 
appropriate ; for the alternative is that the retention would expose: 
him to an action for conversion. We must not presume that the 
winner covets such an action only to be deprived of the.fruits of 
his success and to pay costs. The proper presumption is that a 
person would elect to rely on a rightful title (Eastern Construction 
Co. v. National Trust Co., 8) not that he is “so fond of crooked ways 
and so bent upon doing wrong as to scorn to take advantage of a 
‘good legal title.” . 
| One subsidiary question may be answered here. Must repu- 
diation of contract or revocation of deposit be made before action 
brought ? Lord Justice Kay in Sirachan’s 2nd case * observes (citing 
Gatty v. Field 5) that there is no cause of action until repudiation ` 
and that this isnot merely a technical objection. The weight of 
authority is the other way. In Hastelow v. Jackson 6 plaintiff 
claimed before action the entire stakes; in the action he ` 
subsequently brought he claimed only his stake or deposit. 
The-argument that the plaintiff had not rescinded but affirmed 
the contract before action was advanced without any avail. And 
in Strachan’s first case, the view is expressed that the plaintiff 
by bringing the action revoked the authority of the depositary 
to keep the deposit any longer in his possession, previous revocation 


1. (1888) 21 Q.B.D, 535 at 541,542. 2 L. R. 1908 A. O. at 819. 
3. (1914) A. O. 197 ab 213. - 4. (1895) 2 Q. B. 697 at 703. 
5. = (1846) 9 Q.B. 481=115 E.R, 1887. 6. (1828) 8 B.and O. 221 ; 108 E.R. 1096, 
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being assutieg “kul Wang 

that tke deposta EREN agent of the depositor there would not be 

‘any ‘need for previous revocation. Should there be repudiation in 
the plaint commencing the action at any rate ? The case of Bate v. 
Cartwright 1 isin point, Plaintiff brought the action for the whole 
of the contractual winnings, but later in the trial insisted on his 


share only. The court held that he could recover his deposit, The 


contrary opinion is expressed by Wright, J. in In re Cronmire 2 
“If the depositor sued for. the joint, deposit as winner of the wager, 
that would bea claim to enforce the contract; and he could.not in 

- reply to a plea of the statute assign his real claim to be for the 
recovery of his own deposit.’ The courts have laboured all 
their resources of interpretation to protect the: depositor’s 
interests ; and now why insist on the ritual of a preliminary 
.tepudiation ? Should penitential. tears drip from his plaint in 
visible token of his repudiation ? ? 


Now let us very briefly consider the principle of gansa law 
on which the revocability of a bettor's deposit is based: Does the 


law allow a claim to recover moneys paid’ by one party to the 


other undéra contract void ad inttio—and where there is no 
question of mistake as under $. 20 of the Indian Contract Act ? 


In the case of unlawful eon cote: which are still executory, 


there is a locus penitentie to rescind the contract and to recover - 


moneys paid. A wagering contract is not unlawful or forbidden 
except in the limited class of cases where it would fall within the 
principles enacted by S. 23 of the Contract Act. It is nota 
“delict” such.ds to admit the application of the rule as to par 
delictum embodied in 8. 84 of the Indian Trusts Act. It may 
be noted in passing that a wagering transaction not being unlaw- 
ful, contracts collateral to it can be enfoced where there is not any 
statutory bar such as is enacted by the English Gaming Act 1892 


or Bombay Act 3 of 1865. So an-agent may recover his com- - 
mission in respect of betting contracts ; and money lent for PDE 


purposes can be recovered. 

We pass on to consider ‘neutral’ void contracts. “Take the 
case of an agreement todo an act impossible in itself. A pays 
‘money to B in consideration of B’s promise to discover treasure 


by magic (S. 65, Contract Act Ill. (a)). This payment, -itis 
submitted, would simply rank as a voluntary gift and the payer 








1. (1819) 7 Price 54. 2 (1898) 2. Q. B. 388 at 390. 
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cannot recover it. Or take a case 
where a person pays money at a stipulated rate of interest higher 
than what is authorised by a statute on that head. The payment 
in excess cannot be recovered ; there is the authority of the Privy 
Council for that (Me Hugh v. Union Bank-of Canada!) There 
is no right to recover money in personam merely.  becauserttiagpuld, 
be the right and fair thing that it should begg gnded ko. thé Bayek 

The action for'money had and received capt ow be exten 
beyond the principles illustrated in thd He GSP “cava hr 
Sumner in Sinclair v. Brougham 2.) “akon A for oi 
and received in such cases as those above Rg Bish 
‘vecognised’ by Lord - Mansfield in : the oR 


Macferlan B quoted with assent by Parker, J J. ie “Di eg Ve 
. National Union Investment Co. 4. | 569 A 









om 






° 


Where the contract to repay ‘is incompetent = in the case 
of an infant’s borrowing or a company’s ultra vires borrowing, | 
the claim for recovery in personam must fail; but where the 
moneys can be identified or traced into any particular asset pro- 
cured with them restoration can be had. Under the name, of an 
implied contract or under the guise of an action for. fraud, Courts 
_ cannot indirectly enforce a contract which the law declares to be 
void. The restriction on contractual capacity is binding in equity 
as much as at law (Sinclair v. Brougham 5); a court of ‘equity 
cannot say that it is equitable to compel a person to pay moneys 
in respect of a transaction which against that person the law has 
declared to be void (R. Leslie, Limited 8 ; Mohori Bibee, 7 citing 
(1902) 1 Ch. at 12, per Romer, L. J.) But where the borrower, 
suing as plaintiff requires the assistance of the court (say for 
cancellation and delivery up of an instrumet of mortgage executed 
by him), the coutt may put him upon terms ‘if justice requires 
it.’ Ina case of fraud by the plaintiff (borrower) it certainly 
will put him upon terms, it will require him to repay the moneys 
advanced: GQuere in any other case. (1902) 1 Ch. 1 at 12 
(1914) 3 K. B. 607 at 626; 25 C. 616 at'625,. on ap. 260. 381 
‘at 890 Affd. in 800. 589 P, C. ; (1907) 1 Ch. 300; 7 L. W, 124, 








1: (1918) A. C. at 816. K f r (1914) A. C.-at 458, 456. 


8. (1760) 2 Bur. 1005, 1012. - _ (1907) L. R. 1 Ch. 800. 
5. (1914) A.C. 898 at 415. 6. (1914) 8 K. B. 607 at 626, 


7. (1908) I. L. R. 80 Q. 539. (P.O) 
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“This principle, that he who seeks equity must do equity has of ` 
course*no application to a case where ‘the borrower is the 
defendant (2 Ind. Ap. at 140.) 

, But there is authority that an action might lie to recover 
money paid under a contract void ab initio which was not a contract 
.of borrowing—founded presumably on the view that in such. cases 
the implied promise on which the action for money had and received 
depends would form no part of but be merely collateral 
to the void contract, It was held in two cases (Phenix Life 
Assurance Co. 1 and Flood v. Irish Provident Assurance Co. 2) 
that the amount of certain premiums which had been paid 
. im respect of policies the issue of which was wltra vires could 
be recovered as money had and received. There is not any 
‘discussion in the cases, and they are referred: to’ without any. 
‘expression of opinion by the Lord Chancellor and Lord Parker in 
‘Sinclair v. Brougham 3, But the case of Thomas and Brownt - 
takes a different view. It was there held that a deposit paid 
towards purchase money under a contract void for non-compliance 
“with the Statute of Frauds cannot be recovered. (at pp. 721, 722; 
Leake on Contracts, .6th Ed. 64.) Assuming that the view: in 
Thomas y. Brown is the. better opinion, the case of bettor’s 
deposit is distinguishable. ' The deposit there, was money paid 
out and out towards the price ; the deposit by a bettor is not paid 
out.and out, but handed toa person with a mandate that in a 
“ particular event it is to be paid to a particular person Burge v. 
Ashely and Smith 3e This was the view taken in Eltham v. 


Kingsman © a decision before the Gaming Act and cited with . ` 


approval in Hampden v. Walsh T, The stake holder’s: „position 
as that of an agent of. the depositor became well established 
by the decision in Hampden v. Walsh. The legal insidents of 
the agency are easily described : (1) the deposit is revocable before 
payment over to the winner ; (2), the stake-holder paying over 
after notice of revocation is liable to the depositor; (3) the stake- 
holder’s authority is revoked if either party dies before the event 
or the loser of it after the event (Vol 15., Halsbury, p. 274), This 
principle of agency has been applied ‘alike to cases where the 
-depositary is a co wagerer or a stranger. 


1. (1862) 2 J. & B. 441. - 2. (1912) 2 Ch. 597. footnote. 
8. (1914) A. C: 898 at 414, 417, and 440. : (1876) 1 Q. B. D. 714, | 
6 (1900) 1Q. B. 744 F 751. - - (1818) 1B, & Ald, 688 


* (1876) 1 Q. B. D. a 
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Is. this formula of agency. altogether ‘precise and com- 
prehensive from the point of view of legal analysis ?, Is wot the 
legal relation more accurately described as depositum, a species of 
bailment? The formula of agency breaks down in one instance ; 
to wit, where there are only two bettors one of whom is the 
depositary and has not to represent the depositor in dealings with ' 
any third person. And can it be said where the deposit is with a 
co-bettor, that the agency or deposit is irrevocable even before the 
event of the wager, because of the depositary’s interest in the - 
stakes? The answer is No, in the light of the decision of the 
Privy Council in Frith v. Frith 1. The interest of the depositary 
before the event is such as cannot support a claim of retention 
of the deposit by him. It is unenforceable in law (that is, by virtue 
of the Gaming Act, and too speculative in-fact,and the contract 
of agency or deposit itself cannot be assumed to be for the purpose. 
. of subserving his interest where he is one of several wagerer3, 
Secondly, to allow him to retain the deposit against the wishes of 
the depositor would be in effect to enforce specific performance 
of a contract of which personal confidence is of the essence, 


_ Two recent decisions of the Madras High Court have followed 
‘the principles settled by the English Courts. The case of Venkata- ` 
raju v. Ramanujam 2 is on all fours with the English case of 
In re Cronmire to which the attention of the Court does not seem to 
have been drawn. It was the case of a winner recovering his money 
deposited by way of ‘cover’; and Seshagiri Tyer and Napier, JJ. 
arrived at the same'conclusion as that reached’ by the English J udges 
The other case (S. A.605 of 1917) was an application of the 
doctrine of appropriation enunciated in Strachan’s case (2), and a 
. decree was given to the depositor for the unexhausted deposit. 
The Court has to enquire in such a case who was the winner and 
what was the extent of the winnings ; just the sort of enquiries at 
which the Judges chafed under the common law rule by which’ 
all kinds of ‘ foolish wagers’ were enforceable, and just the en- 
quiries apparently intended to be avoided by the Act. (Eltham v. 
Kingsman 8, Diggle v. Higgs £.) Thisis‘a pretty commentary on 
the working of the Act. 


A broad and salutary rule to discourage gambling has been 
subjected to exceptions; exceptions have been engrafted upon 


1. . L. R.. (1906) A. C. 254, 260, 261, 2. (1917) 34 M, L. J. 661. 
8. (1818) 1 B. & Ald 683. 4, (1877) L. RB. 2 Ex, Div. 422 at 428, 





14 THE MADRAS LAW JOURNAL. [von xxžv 
exceptions to cover up the defects of the original exceptions: To 
insist o& repudiation of the wagering coniract (by way of penitence 
we suppose) in or before the action as a canon and condition’ of 
the court’s helping the gambler to recover back his deposit, is only 
a make-shift to cover up the original departure making the deposit 
revocable. To defeat the bettor's claim tothe return of his deposit 
if the winner (depositary) had ‘appropriated the deposit before — 
' action brought, is another tactical exception upon exception, 
< Perplexing distinctions have been evolved out of the plain text of 
the Act: distinctions between claims for winnings on the original 
wagering contract and on a colorable new contract to pay the bet 
on an alleged new consideration, between claims to one’s own 
deposit and to the other party's deposit, between deposit of stake ` 
and deposit of ‘cover’, between deposit < of shares by way of ‘cover’ 
and deposit of money by way of ‘cover’, between claims befdre.the 
event of the wager and claims after the event. This maze of 
distinctions, it is submitted with the deepest respect, is largely the 
result of judicial: refinements upon the text of the Act, of judicial 
manipulations of the text so-to say—all made in the.attempt to 
adjust the law to current morality. RE covers and 
conceals these processes. 


K. C. GOPALADESIKAN, B.A, M. L., 


SUMMARY OF ENGLISH CASES. 


Moore v. Evans, 1918 A. 0. 185. 

Insurance—Policy on jewellery—“ Loss, damage, or ‘misfor- 
tune” —Loss. under the policy-Rule as to constructive total loss, 
whether applicable. , ; 

Tn an action by the plaintiffs who were certain jewellers on a 

Lloyd’ s policy against the under-writers to recover “the loss, damage 
or misfortune sustained by them and covered by the policy where 
the jewellers ‘had sent. certain precious stones to Holland and 
‘Germany and the same were there safe but could not be-returned . © 
owing to the war, held that the panies were not entitled to 
succeed. , | 

' There'is no o analogy between this case and the case of. the' 

` Joss of a ship or the goods it carries under a Marine Policy. The 
principles of the Law of Marine Insurance do not apply. to the . 
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insurance of a jeweller's stock-in-trade because marine-insyrance 
- grew out of the necessities of maritime trade and commerce, the 
Law dealing with it being a branch of the law maritime as well 
as of the law merchant. The language used to describe what 
amounts to the loss of a ship or her cargo under a marine policy 
is not adequate to describe a loss of the stock-in-trade of a jeweller 
under a non-marine policy. 


Cornelius v. Phillips: 1918 A. ©. 199. 


Money-lender—Business carried on elsewhere than at regis- 
tered address— Isolated transaction— Avoidance of transaction — 
- Money Lenders Act, 1900, Sec. 2. Sub-Sec. I (b). 


5. 2 Sub-Section I (b) provides, “a money-lender as defined . 
by this Act shall carry on thé money-lending business in his 
registered name, and under no other description, and at his regis- 
tered address or addresses, and at no other address”. Sub-S. 2 
provides for a penalty for infringing the above prohibition. 

A single transaction of lending at an address other than the 
registered address of the money-lender amounts tọ. carrying on 
money-lending business at an address other than the registered . 
address of the money-lender ; and such a transaction is rendered 
void under Sub-S. I (b) of S. 2 of the Money Lenders Act. 


The principle of Law is that a contract which is expressly for- 
bidden and made criminal by Acti of Parliament can give no cause 
of action to a party who seeks to enforce it” 


Hugh ‘Stevenson and Sons v. itiongossollsohat Fur Car- 
tonnagen-Industrie 1918 A. C. 239, 


Alien enemy-Partner—Out- break of war—P arinership dissolv- 
ed—Business carried on with the machinery of the Partnership 
—Right of enemy partner for profits or interest on his share 
after the war. 

Where an English Company and a Gaitan Gompas carry on 
business in partnership in England, the effect of the war is to 
dissolve the partnership on the out-break of war. 

Where the English partner carries on the business of the 
partnership with the machinery belonging to the partnership 

after the out-break of war,'the enemy partner would be entitled to 
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claim after the cessation of the war interest at 5 per cent. on his 
share or the profits made therein. i 

“ The Law of England is not that the property of enemy sub- 
jects is confiscated. Until the restoration of peace, the, enemy can 
make no claim to'have it delivered up to him, but when peace is 
restored he is considered as entitled-to his property with any fruits 

which it may have borne in the meantime. The question does 
not depend upom any contract but on the rights of propetiy which ` 

- both partners have in the assets of the firm. 


The relation of the English partner is one of fiduciary charac- 
ter; and equity will not permit a person „standing in that, 
relation to another to trade with the property of that other for his 

pown gain. He must:hold the profits he is making in trust for the 
owner of the property the use of which produced them. 





Houston, v. Burns. 1918 A. ©. 387, 
< Charitable bequest—" Public, benevolent, or charitable pùr- l 
poses’ —Void for uncer tainty-Limitation to particular locality 
whether renders, the beljuest definite. 

A bequest for “public purposes” is void for uncertainty. 
Blair v. Duncan, 1902 A. ©. 37 followed. 

‘Where a testatrix disposed of the residue of her ‘estate “for 
such public, benevolent, or charitable purposes in connection with 
the parish of Lesmahago or the neighbourhood in such sums and 
under such conditions 4s the trustees in their discretion shall think 
proper”, the bequest is “void for uncertainty ; and the words 
“public, benevolent, or charitable’ have to be read disjunctively. 

The punctuation in the original will may be looked at for the 
purpose of helping. in its construction. > 

The vagueness of the expression ‘public purposes’ is not 
cured ‘by ‘the specification of the locality to. be benefitted. 





JOTTINGS AND ' CUTTINGS. 


Act and Intention :—A little boy was once brought before a 
Magistrate, charged with throwing stones at ralway trains. 

“What have you to Say in answer to the serious charge ?” 
asked his worship. “7 

“I did’t throw no stones, sir, I was only going to,” said the 
boy. i i > . 
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oe Only e going to!” dahad the NA dikana “ Well, the intent ` 
was there, and as a deterrent I shall fine you S. 5 a ee 
3 On leaving the Court the father of the boy was “called “back 
and informed that he hadn’t paid the fine. 


“ That is 80,” replied the parent. “I should have done so; 
but, as the intent is just as good i in law, why, you’re paid p> 


¥ % 
Acquittal:— In ‘time of trial, ” said the prehen “ what 
brings us the greatest comfort, ” a 
“An acquittal ! !” shouted a low: brow, who should never have 
een admitted by the usher. g 
x% 
Advise : :— Magistrate (discharging prisoner); “ Now, then, I 
would advise you to keepaway from bad company.” i 
Prisoner (feelingly) : “ Thank you, sir. ” You 3 won *t see me 
here again. : i 
A young man called a Georgia attorney, and, after stating 
‘that he “ wanted some advise,” began fo read a letter he had 
received from a young lady. Thinking that he would soon comé 
to the point, the lawyer permitted him to read to the “good-by, 
from your devoted sweetheart” conclusion, before Te “ What 
can I do for you?” 
“I want to know, Colonel,” said the youth Bendy c$ if this 
- girl really loves me, or if she is just kidding.” 


A Marry her,and see,” snapped the lawyer, who did not 
propose to express an pon on a question so purely academic. 


* 
* * 


Amendment :—A lady who had ‘testified in a law. sat in 
` Massachusetts created something of a sensation by subsequently 
rising and asking the Judge if she might correct anerror in her 
testimony. -Being granted permission, she stated that, at the 
time she was asked what her age was, she was so flustered that 
she gave her bust measuremenat by mistake, 


ay 


‘ Argument — Peter Burrows, an eminent Irish barrister, was 

on one occasion, while defending a prisoner, oppressed with a 

cough, which he sought to soften by the occasional use of 

lozenges. The client whom he was defending{was indicted for 

murder, and it was !deemed important in his defence to produce 
“33 
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the bullet with which it was alleged the deed was done. This he 
was-about to do, and held the bullet in one hand, and a lozenge in 
the other, when, in the ardor of advocacy, he forget which was 
which, and, instead of the lozenge, swallowed the bullet. 
¥ * 
“ What are you doing ” asked the justice as the lawyer began. 
. “ Going to present our side of the case.” ' 

“ I don’t want to hear both sides argued, It has a tendency 
to confuse the court.” 

x” 

While one thing essential to a cultured lawyer is a thorough 
knowledge of Latin, it is not necessary, said Hon. James P. Root, 
that he should parade his classical knowledge, for he might be 
“taken down a peg,” as was the young lawyer who displayed 
his learning before an “Arkansas jury. His opponent replied : 
“ Gentlemen of the Jury, the young lawyer who just addressed 
you has roamed with Romulus, canted with Cantharides, ripped - 
with Euripides, socked with Socarates, but what does he know 
about the law Arkansas ? ” 


+ 
k g 


“ Tt is a great pity,” said the convicted burglar to his counsel, 
“that you could’t have made that closing speech of yours at the 
opening of the case. 

‘t T.don’t see how that would have improved matters,” said 
. the advocate. 

“Tt would, though,” explained his client. “Then the jury 
would have been asleep when the evidence came on and I'd have 


stood some chance.”’ 
* 


An English Judge, Sir Henry Hawkins, was presiding over a 
very long and tedious trial, and listened as attentively as he could 
to a protracted and wearying speech from an eminent counsel ° 
learned in the law. i 

Preséntly Sir Henry penciled a brief note and sent it to the 
lawyer in question. Opening it, that gentleman read as follows :— 

“ Patience, Competition. 

Gold medal—Sir Henry: Hawkins. 

Honourable mention—Job.”” 

Counsel’s display of oratory came to an abrupt end. 

x % & 

Attorney and client :— When the nervous young lawyer rose 

to begin his maiden address to the jury he stammered; “My 


# 
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unfortunate client——” And there he struck. He tried again, 
and, ina shaking voice, he managed to say, “ My unfortunate 
client,” and could get no further.’ Clearing his throat, he. had 
another try, and for the third time be quavered out, “ My un- 


fortunate client——” and again his voice failed. ° 
“ Come, Come, Mr. ——” interrupted the Judge, “ proceed 
with your statement. . So far the Court agrees with you [A 
% 
a 


Bankruptcy :—“ Father, what is meant by bankruptcy ?” 
F “ Bankruptcy is when you put your money in your hip 
pocket, and let your creditors take your coat,” 


x “x 
-Bar Association :—The- Secretary of the Bar Association was 


rather busy and cross. The telephone rang. 

“ Well, what is ik?” he snapped. l 

“ Is this the city gas works 2” said a woman’s soft voice. 

“ No madam,” roared the secretary, “ this is the San Fran- 
sisco Bar Asssciation.” i l 

“Ah,” she answered in the sweetest of tones. “I ‘didn’t 
miss it so fax, after all, did 1.” ~ Legal Langhis.”’ 


CONTEMPORARY LEGAL LITERATURE. 


In the Law Quarterly Review for April, the place of honour 
is taken by the Rhodes Lecture delivered by Lord Justice Scrutton 
on the Way and the law dealing with the problems that have arisen 
for solution in the courts ana ths way ir®-which the courts have 
attempted to solve them. For instance the courts had to decide 
who were alien enemies, and to what extent they could sue and 
be sued, as alien enemies. An alien enemy is not necessarily one in 
fact such; it has more to do with the place of. residence and trading 
than the allegiance. “A British subject even residing and trading 

_in the enemy country is an alien enemy ; while an enemy subject 
residing and trading in England with license, or with permission, 
interned or at large is not an alien enemy. Neutrals carrying on 
business or even actively assisting the enemy are not such but for 
the purposes of Trading with Enemy Acts have been declared 
such, As to corporations the view was taken by the first court and 
the court of appeal that a corporation registered in England could 
not be an alien enemy but the view that ultimately prevailed in the 

“House of Lords was that a company though registered in England 
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would be an alien enemy if controlled or registered by alien enemies. 
Great difficulty experienced in serving the enemy made people have 
recdurse to several expedients to avoid necessity for service, Where 
the directors of an alien company could not be served by reason of 
their foreign residence, attempt was made to get a decision by a 
pretended action between two share-holders, Where a foreign 
principal had to be reached, his agent was sued and an application 
was made for the appointment of a Receiver. .All these. attempts 
failed but now those difficulties are solved by the appointment 


- of a trustee, ` 


A contract made with an alien enemy during the war is void 
ab initio as illegal. A contract made before the war with a person 
now an alien enemy cannot at any rate be enforced during the 
war and its performance during the war is illegal, Rights vested 
before the wat are suspended enforcement during the war, But 
what is the effect on a contract valid when made of a period during 
which it is illegal to perform it. The question has arisen in. in- 
surance cases, partnership cases, and in charterparties. The courts 


“ are endeavouring to solve the question by holding that there is an 


implied condition in all such contracts that an event reasonably 
likely to-cause such difficulty or delay in performance as to render 


`. the contract commercially impossible or to frustrate the 
‘commercial adventure as the war avoids the contract many 
“German contracts contained clauses that the contracts should 


be suspended during the war ‘but. should be *performed 
in their entirety afterl the war. Those clauses have been held 
to be against public policy. Many dificult’ questions have 
arisen in connection with insurance policies as, to whether a 


‘particular loss is the result: proximately of war or some other cause, 
| The House of Lords has solved the problem ina way by regarding ` 


the war asthe prominent and therefore the proximate cause, 


‘Marine insurance policies insure against restraint of princes and the. 


House of Lords has decided that the proclamation of war which has 


_ made the progress of every British ship toa German port illegal is 
. such, ' Several statutes have besn passed giving relief to debtors 
- who are unable to pay debts owing tothe war and many rules 


have been made under the Defence of Realm and other Acts. 
All these have been -drawn .up in such hastè and labour 
under so many deficiencies in point of draftsmanship that 
their construction is a matter of considerable difficulty and ` 
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anxiety. The learned Lord J ustice notices the. complaint that is 
often made that the courts are not astute enough in the matter of 
restraining the executive but as the learned Lord Justice rightly 
points out the court’s function is only to administer the law. 

An article by Mr. Arnold D. Macnair deals with one of the 
questions dealt with above viz., alien enemy litigants. These are 
his conclusions. As plaintiff, he cannot institute or continue 
proceedings instituted before the war. - , 

. (a) unless he is in the United Kingdom duly registered, 
(b) unless'he is a resident in a neutral or allied country, 
(c) unless he holds a license in respect of the transaction, 
(d) unless he comes under a pass or flag of truce, 
-(e) unless he is merely a nominal co-plaintiff. An interned enemy ` 
cannot take out the writ of habeas corpus. 
_ As a defendant he may be sued and if syed may defend but 
(a) cannot counter-claim, except by way of set off to the extent of 
the claim, (b). cannot take third party proceedings, (c) cannot execute 
Judgment for costs during the war, (d) cannot claim the benefit of 
the Courts Emergency Powers Act. ie 
Ag appellant cannot appeal except when a defendant. 
Mr. Perey H. Winfield gives an account of the courts martial, . 
their composition and procedure. a 
Mr. V. St. Clair Mackenzie questions the extravagant ciaims 
put forward for the Royal Prerogative in time of war to take 
property, commandeer: services without compensation, to detain 
men without trial, etc. As Sir Frederick Pollock points out in a 
note prerogative is nothing more ‘mysterious than the'residue of 
the King’s undefined powers after striking out those which have 
been taken away by “legislation or fallen into desuetude. No argue 
. ment based on it can justify any kind of interference with person 
_or property which would not have been lawful in the middle ages 
and mediaeval notions as to sanctity of property from confis« 
cations without due process of law were : pretty strict. 
Mr. Holt discussing occupier’s liability according to recent 
! decisions proposes a six-fold classification which according to Sir 
Frederick Pollock is not peers in pri inciple but is required by 
precedents. 

(1) A person enters in pursuance of a contract in connection 
with the premises when there is an implied warranty of safety and 
the occupier’s liability is absolute, 

t 
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on UN 
(2) Or he may come on business on the express request of 
the ocsupier in which case the occupier must take reasonable care 
to make the premisés safe and point out existing dangers, 
+ (3) Or he may come on business without express request but, 
as an invitee in which case the occupier is to take reasonable care 
to make the premises safe and point out existing dangers. 


(4) Or he may be an invited guest when the occupier’s liability 
.would be the same agin 3. : od 


` (5) Or he may bea bare licensee when the occupier must 

merely point out concealed dangers but if the licensee is a child: 

sufficient precautions mnst be taken to prevent the child from 
entering premises known to be dangerous. 
(6) Or he may be a trespasser in which vase no duty exists. 

Mr. T. Bennett continues his article on free churches and the 


state and discusses the method of holding the property and vary- 
ing the trusts adopted ‘by the various churches. There have been 


several statutes dealing with the subject. Many churches adopt - 


model trust deeds giving power to the church to vary its doctrines, 
In the absence of such power, as in the well-known Scottish Free 
Church cases, if there is the slightest variation in doctrine the 
benefits of the trust are forfeited. The Courts have on occasions to 
decide points of doctrine for instance whether a minister preaches 
his doctrines he agreed to preach or whether his ‘doctrines are 
consistent with the trust deed-of a particular building. 


Sir Malcolm Mc Ti wraith discusses how far the rule laid down 
in Abdul Messih v. Farra (13 app. cases 431) that residence in a 
foreign state as a privileged member of an extraterritorial com- 
munity could not constitute such a relationship. between the 
previleged member and the locality where such community was 
established should apply to Egypt. : 


In the Minnesota Law Review for March, there is an interest. 
ing discussion as to the freedom of speech and of the Press under 
the American Constitution, The question has become important in 
view ofthe present “great war when many statutes are being 
passed to restrain the freedom. Many extreme views are held on 


the subject, some holding thatal] statutes prohibiting publication in ` 


advance or maintaining consorship is unconstitutional, though 
there is nothing unconstitutional in passing statutes making publi- 
cation of certain matters punishable, others holding that all restraint 
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is bad. As the writer points out, the Article of the Constitution is 
- that freedom of speech and the press should not be restrained or 
abridged but it does not extend it. What was understood af the 
time by freedom of the press was about keeping the press without 
license. The writer explains the true significance of these expressions 
and points out that they cettainly do not mean unrestrained speech 
and publication. In the April part of the same Journal, Mr, 
_ Alejandro Alvarez discusses the Monroe Doctrine from the Latin 
American point of view. Equally with the United States of America 
those states seems to subscribe to it. The article of Mr. Arthur 
Popple’ in the Canadian Law Times for February illustrates the 
difficulty an English trained lawyer has in reconciling himself to the 


position of throwing the onus of proving innocence on the accused. . 


Notwithstanding a clear provision in one of the statutes corespond- 


` ing to our Abkari laws that if prima faéie proof is given that a, 


person has in his possession or charge any liquor such person shall 
be obliged to prove thathe did not commit the offence with 
. which he is.charged, still the writer argues that the rule as to 
to the legal presumption of innocence is nob affected. In the 
February part of the Harvard Law Reyiew Mr. Ernest Otto 
Schreiber Jr. goes through the English and American cases in 
respect of , the doctrine known in private International law as 
Renvoi. 


BOOK REVIEWS. 


e 

INDIAN CONSTITUTIONAL DOCUMENTS, VOLUME II, by Mr. P. 
Mukherjee, 2nd Edition, 1918. Thacker, Spink d: Co., Calcutta. 
Price Rs. 8. : i 

The present volume, issued in advance of the first, is part of 
a work already well-known as much to the student of the Indian 
constitution as to the professional lawyer. As indicated by the 
happy designation of the series in which it is published, the subject 
dealt with in this and its companion volume ought to interest 
every Indian citizen particularly at the present time. The body 
of the present volume reproduces - the Government of India Act, 
1915, and the Amending Act of 1916. The special interest of the 
book however lies in the elaborate: introduction (covering about 80 
pages) in which the author gives a succinct but clear and.com- 
prehensive view of both the English and the Indian constitutions 
as they work at the present day. Not the least important part 
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„of this introduction we consider the several extracts given from 


. authtritative speeches and writings as those of Lord Morley, Lord 


Curzon, Lord Cromer, the Decentralization Commission, etc. The 
historical treatment of the subject is reserved for the 1st’ Volume 
*and the present work touches upon the history only.to the extent 
necessary to make the analysis clean. We would draw special 
attention in passing to that:portion of the introduction which deals 


with the constitution and functions of the Indian Legislative 


Councils, 


JUDICIAL INTERPRETATION oF TERMS AND Laws IN British 
India; by Lalit Mohan Ghose, published by Messrs. Thacker 
Spink d. Co., Calcutta: Part I, Civil Vol, Land If, Price Rs.-12. 

This work is so far as we are aware the first of its kind in 
India based toa large -extent on the model of Mr. Stroud’s 


' well-known Judicial Dictionary. ` Nearly all words! and phrases 


that in one context or another occur in legal discussions have 
been carefully collected and explained by reference to leading 
cases where their scope or meaning has received discussion. In 
some instances, as for instance, under the headings of res- 
judicata, estoppel, etc., practically the whole law bearing on the 
points has been summarised. ' The reference to case-law is pretty 
full and wherever necessary differences in judicial opinion are 
clearly pointed out. To facilitate reference, the book is provided 
with more than one index, one relating to words and expressions 
occurring in Indian enactments (which in turn have been con- 
veniently classified), another déaling with expressions used in 
documents and a third with words of Hindu and Muhammadan 
laws. There are two more indexes one giving references to the 
pages where the main provisions of several leading Indian 
enactments are respectively discussed and the other giving 
similar references under certain main subject heads. The author 
has laid the legal profession in India under a great obligation and 
we have no doubt that the utility | of the work will be fully 
appreciated by the profession. 

Civib PROCEDURE CODE, by Mr. D. F. Mulla, Bombay, 
published by Messrs, N. M. Tripathi d. Co. Bombay ( Students’ 
Edition.), Price Rs. 6-8. 

This book which is an epitome of the author’s commentary on 
the Civil Procedure Code is well designed to meet the needs of 


oF 


` 
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students." The Indian.Civil Procedure Code whatever its ‘merits 
is not easily mastered by the beginner and the author has dane his 
best to simplify the subject as far as possible The work fully 
sustains the well deserved reputation which as the author of 


numerous students’ law books Mr. Mulla has acquired for clearness 


of analysis and simplicity of presentation. 


A 


si f : i © 
SzaRuiIne's INDIAN LIMITATION ACT, SIXTH EDITION, by Mr. 


R. 8. Broomsfield, I. C. S., Joint Judge, Ahmadabad, published 
by Messrs. N. M. Tripathi &.Co., Bombay, Price Rs, 12. 


“Mr. Starling’s Commentary on the Indian Limitation Act 


has so long, been known to the Profession that a new edition of it 


appearing about seven years after the publication of the last edi- 
tion hardly requires any special commendation from us. As is 
unfortunately the case, questions of processual law cover a dispro- 


: portionate part of the Indian Reports and the consequent accumu- 


lation of precedents, not all of them easily retoncilable with one 


another, necessitates a frequent revision of works dealmg witb- 


them. But in a book of this kind the utility of the reference to 
earlier cases depends upon the relation between the language of 
the present law and that of the enactment under which those cases 
were decided. We would therefore suggest to the publishers the 
desirability of printing the earlier Limitation Acts as appendices. 
Natural as we consider the desire of the reviser to retain as far as 
possible intact the text of the original work, the course is not 
without disadvantages. ‘We have noticed:in more than one place 
that decisions which are apparently conflicting are merely mention- 
ed without any attempt either to explain the divergence or to 


comment upon it. For instance, at page 113, it is first stated on 


the authority of Allison v. Frisby that payment of interest 
by a principal keeps a debt alive against a surety. But lower 
down the rule is stated otherwise on the authority of Gopal v. 
Gopal. Statements of this kind. without any indication or com- 
ment as to the reason for. the difference are sometimes apt to 
mislead and perplex. : 


J4 
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’ THe Law or PARTNWRSHIP IN British INDIA, by Janki 
Prasada Singhal, M. A:, E. L. B. (1918). Butterworth & Co. 
(India), Calcutta, ‘Price Rs. 12/- i 


It has somehow happened that neither in the Tagore series 
nor as an independent production has the law of Partnership been 
go far dealt with in any comprehensive manner in this country. 
Of course, the chapter on Partnership in the Contract Act must 
be the foundation of any such work, but the nature and import- 
'ance of the subject and the accumulation of material in the shape 
of case-law demanå a wider treatment than is possible within the 
limits cf a mere commentary on the sections of the Contract Act. 
There can, therefore, be no doubt that the present work supplies 
a long-felt want, especially as Lord Lindley’s standard treatise, 


. does not help one in this country so far as Indian case-law is 


concerned. Subjects like Joint Family Firms are peculiarly Indian 
and can be properly studied only in an Indian ‘setting. The 
portions of the work relating to processual matters and Bankrupt- 
cy must be of particular utility to Indian Practitioners as they 
come but little, if at all, within the scope of existing comment: ` 
aries. In the nature of things, there can be very little that is 
new in the work and the author himself claims no originality ; 
but we have no doubt that the clear arrangement of the work and 
the convenient collaboration of both English and Indian case-law 
will be greatly appreciated by all who may have occasion to use 


“the book, We will only suggest that the partnership—sections 


of the Contract Act may be conveniently printed as an appendix 
and a larger number of forms given in Appendix B, Messrs, 
Butterworth & Co,, being responsible for the publication, it is 
scarcely necessary for us to say that the get up of the book leaves 
nothing to be desired. 
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EJECTMENT ON FORFEITURE, 


[Isabali Tayabali v., Mahadu Ekoba: I, L.R. 42 B. 195; 
Nowrans Singh v. Janardan Kishore Lal Singh: I. L. R. 45C. 
469 ; Ramaiyangar v, Gurusami Chetti: 35 M. L. J. 129.] 








In the first two of the cases above noted the Bombay and 
Calcutta High Courts have come’ to opposite conclusions on a 
familiar question in the law of landlord and tenant and in the 
third case Mr. Justice Abdur Rahim expressly leaves the point open. 
(See also per Maclean, C. J. in Farman Bibi v. Tasha 1) 
Such is the certainty ef. codified law. The point for considera- 
tion was as to whether under S. 111, cl. (g) of the Transfer of 

‘Property Act the institution of a suit in ejectment amounts to an 

act showing the lessor’s intention to determine the lease so as to 
entitle him to recover possession in that very suit, It is necessary 

to state the proposition in this particular form, for there can be 

little doubt that the institution of a suit in ejectment is as clear an 
intimation of one’s intention to determine the lease as any other 

- conceivable act and where, as in some of the English cases refer- 

“red to in this connection, the question is whether the liability 

for rent continues to subsist even after and in spite of a writ in 
ejectment, there can be only one answer. The real difficulty in 
regard to the cases now under consideration is whether when such 

a suit is instituted there ig a perfected cause of action on which 
possession can be decreed in that very suit. In other words, the 
opposing points of view are whether the overt act referred to in 

the section is a necessary part of the plaintiff's cause of action in 
ejectment or, is it only required as some evidence of election—not = 
exactly an election of remedies but rather of courses. The i 
former view is maintained by the Calcutta High Court and 

the latter is given greater prominence in the Bombay case, 





1, (1908) 12 O. W. N. 587. 


_ both classes of cases to ihe theory of election. 
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_ We are. unable to agree with Justice Batchelor that in 
Anangdamoyee’s Case 1 the pronouncement on this point was 
obiter. There was no doubt a question as to the necessity for 
notice under S, 155 of the Bengal Tenancy Act. But the High 
“Court held that that provision did not apply to service tenures. 
The case had therefore to be dealt with as under S. 111 of the 
Transfer of Property Act and it is for the determination of the 
very question under S. 111, cl. (g), that the case had to be remanded 
because the learned judges were of opinion that ejectment could 
not be decreed except on proof that plaintiff had by some - 
‘act antecedent to the institution of the suit manifested his 
intention to determine the tenancy. 


Nor is Justice Batchelor quite justified in the remark that 
‘“‘ neither in the Calcutta case nor in either of the Madras cases is 
any special reason given why the lessor’s election must be made, 
at some time prior to the institution of the suit.” In Padma- 
nabhaya v. Renga 2—the reasoning of which is on most points 
substantially adopted in the Bombay case—the Madras High Court 
drew a distinction between cases governed by the Transfer of 


Property Act and those outside the statute and this distinction 


was rested on the very ground that .in the former class of cases 
the overt act is declared by the Legislature to be necessary for the. 
determination of the lease and that “as nocause-of action accrues 


_ to sue in ejectment before the lease has determined, it is impos- 


sible to treat the instetution of the suit as itself the act necessary 
for determining the tenancy.” Dealing with the question in- 
dependently of the statute, it is observed in Padmanabhaya v. 
Renga 2 that the English cases there noticed rest upon the ground 
“ that the forfeiture is complete when the breach of the condition 
or the denial of the title occurs but as it is left to the lessor’s 
option totake advantage of it or not, the election was not a condi- 
tion precedent to the right of action but the institution of the 
action was simply a mode of manifesting the election.’ This 
distinction (which has been accepted by the later cases in Madras) 
and the line of reasoning on which it rests have evidently not 
found—as indeed they could not find—favour with the learned . 
Judges of the Bombay High Court inasmuch as they assimilate 








1, (1916) I L.R 83 O. 389. 2. (1910) I. L. R. 84 M. 161. 
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Both in Padmanabha v. Renga 1 andin the present Bombay 
case, considerable stress is laid on the argument that undef the 
modern English practice the bringing of an action in ejectment 
has been, held to be equivalent to the old entry. And in Korapalu 
v. Narayana 2 it was observed by Sadasiva Aiyar, J, that the proviso” 
to S. 111 (g) of the Transfer of Property Act, as to the necessity 
for some act showing the lessor’s intention to determine the lease, 
is probably a relic brought over into the Indian statute from the 
antiquated technicality of the old English Common Law which 
required the formality of a re-entry by the lessor * * * * * before 
the lease could be determined for breach of covenant.’ 


Anent these references to and statements about the English law 
and practice, it seems to us necessary to draw attention to the fact 
that in England ‘re-entry ’ does rot appear to rest cn the same 


footing as the doing of some act manifesting the lessor’s intention - 


to avail himself of the forfeiture, nor is the latter merely a substi- 
tute developed in recent times for the former. The distinction ‘is 
brought out in the old rule that ‘where the grantor is already 
in possession, while no entry by kim is required he must manifest 
his intention to avail himself of the forfeiture by some distinct act’ 
(Taylor’s Landlord and Tenant, S, 298). The history of provisos 
for re-entry in instruments of lease in England will be found briefly 
stated in Taylor's book (S.. 290). The question of the neces- 
sity for re-entry has been dealé with in England under two 
slightly different aspects, one, as a matter of substantive’ law, 
i.e. as a means of terminating the lease and *the other, as a point 
of processual practice, ie, a8 an essential preliminary to sustain 
an action in ejectment. The one has to some extent reacted on the 
other but the two-are in many respects distinct. As a rule of sub- 
atantive law, it appears to have always been and it still is the law in 
England that wilen there is a breach of condition or a breach of 
covenant accomp4nied by a proviso for ré-entry, the lessor must 
do some act evidencing his intention to enter for the forfeiture 
and determine the lease and ‘the lease will be avoided from that 
time only (Woodfall. 19 Edn, p 271 William and Yates, p 67; Hals- 
bury, Vol. 18, Art. 1034). Buta distinction appears to have formerly 
existed .even in this respect betweenc ases in which the proviso 
declared the lease void on breach of condition or covenant and 
those where it ‘ merely reserved to the lessor a right fo re-enter,’ 





1, (1910) I. L. R.1384 M 161. 2 (1918) I. L. R. 38 M. 446, 
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In the first class of cases any act showing. tipe lessor’s intention 
was Sufficient but in the second “entry actual or confessed or some 
equivalent act such as letting the premises toa new tenant *** * | 
was formerly held necessary and the lease was avoided only 


“from the time of re-entry; but in the present practice under ` 


the Judicature Acts it seems to bė no longer required ’ (Foa. 4th 
Edn., p. 822; Moore v. Ulicoats Co 1.) 


In its processual bearing, the doctrine of entry or re-entry is 
no doubt a part of the old learning as to actions in ejectment, whose 
history will be found briefly stated in Warvelle on Ejectment, 
Ss. 8 and 9 (see also Halsbury, Vol. I, pp. 34 and 44). The view 
recognised in Goodright v. Cator * marks an intermediate stage in 
the development of this form of action. The quotation from this 
case as extracted in Padmanabhayya v. Renga è is insufficient 


` to give a correct idea of the decision which was to the effect that 


an actual entry was not necessary to maintain an ejectment but 
that the fictitious entry implied in the form (known as the 

‘consent rule’) under which the person in possession was allowed 
to came in and defend was sufficient, for by entering into this 
consent rule the defendant confessed the lessor’s entry (see also 
Jones v. Carter 5, as explained by Lord Blackburn in Scarf 
v. Jardine 4.) This fiction ceased when the old forms of action 
were abolished and the present proceeding for “ recovery of land’ 
is nat encumbered by the forms and technicalities of the ancient 
ejectment, 7 


It will now be * seen. that the quotations in 34 Madras at 
p. 165 from William and Yates (p. 68), Jones v. Carter 5 and 
Evans v. Davis 6 as also Serjeant v. Nash ‘refer tọ the: sub- 
stantive law aspect of the question, while that from Warvelle 
(S. 47) at p. 164 of the report deals first with the substantive 
side and then with the processual aspect of the question, Though 
it is now generally stated as settled that the commencement 
of proceedings in ejectment is itself a final election by the 
lessor to determine the lease, even this is not without limita- 
tions (cf. Moore v. Utlcoats Co1), And it is worthy of note 
that in Exparte Dyke 8:a strong bench of the Court Appeal in 
England (Jessel, M. R. and Cotton and Bowen, L. JJ.) heard 


L L R (1908) 1 Ch. 575. -2, (1780) 99 E. R, 304. 

8. (1910)-1. DR 34 M. 161. 4. (1882) R. 7 A.U. atp. 861. 
5. (1846) 15 M. & W. 718, ' 6 (1978) L. R. 10 Ch. D. p. 747, 
7. (1908)2K B. 34. 8. (1882) L. R. 22 Ch. D. 410, 
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a two days’ argument on the question whether after the Judica- 
ture Act the mere institution of proceedings in ejectnient is 
always sufficient to determine the lease and in the end preferred 
to leave the point open. 

As to forfeiture on the ground of ‘disclaimer’ or denial of the 
landlord’s title, some points of distinction between the law in 
England and the rule here have been indicated by Abdur Rahim, 
J. in Rama Iyengar v, Gurusami Chetti, 1 where the learned 
< judge also observes that ‘the rule*** is founded on feudal 
principles’. Whatever its origin, later authorities have attempted 
to sustain it on some juristic principle consistent with accepted 
legal ideas. Here again there is a twofold aspect of the rule. 
With reference to tenancies determinable by notice to quit (See 
Woodfall, p. 481, Redman, p. 524), a disclaimer by the tenant — 
whether verbal or in writing—is said to operate as a ‘waiver af 
the usual notice to quit,’ though some authorities prefer to base the 
rule on some kind of estoppel. (See Mallika Dast v. Makhan Lal 
Choudhirt 2 quoting Cole on Hjectment.) In connection with 
leases for definite terms, the disclaimer (provided it isa matter 
of record) is said to bring about a forfeiture, on the ground that 
| iv amounts to a breach of the condition tacitly annexed to every 
lease that the lessee shall not do anything prejudicial to the 
interest of the lessor (including what may affect the evidence as to 
his title). This theory seems to have become established at any 
rate by the time of Bacon’s Abridgement. (See also Redman’s 
Landlord and Tenant 6 Edn., p. 525.) And this view attracts as a 
necessary consequence the incidents rélating to forfeiture for breach 
of condition or covenant. The Indian Legislature has preferred to 
treat disclaimer generally as a ground of forfeiture and therefore 
dealt with the two together, adding as a condition in both’ cases, 
that there must be an overt act by the lessor determining the lease 
on such ground. 

It would thus appear that in enacting S, 111 (g) of the 
Transfer of Property Act, the Indian Legislature confined itself 
to what has been described above as the substantive law aspect, 
of the matter, that far from introducing anything out of the 
archaic English law it has adopted the latest English doctrine 
and, if anything, improved upon it by abolishing the distinc- 
tion recognised so late as in Moore v. Ullcoats Co., è between 


1. (1918) 85 M. I.J. 129. 2, (1905) 2C.L J. 889 at 394, 
8, (1908) 1 Ch. 575. 
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cages in which the pravio declares that the lease ‘ghall become 
‘void’ on breach of the condition and those where it merely 
entitles the „lessor to re-enter. On the adjective side the Legisla= 
ture here has aaid nothing at all and the point has accordingly to be 
decided on general principles. It is therefore submitted, with all 
respect, that there is no warrant for making any distinction on 
_this point between cases governed. by the Transfer of Property 
Act and those outside it. 


_ Dealing with the question then on general considerations, it - 
, cannot be denied that in other kinds of ejectment as between 
landlord .and tenant, it is well recognized that to entitle the 
landlord to‘ resort to ejectment, it is essential that the term 
should cease, before the action is brought’ (Warvelle, S. 50) or in 
other words that ‘an ejectment can only be brought for an 
unlawful or tortious detention’ (ibid, S. 62) see also Deonandan 
v. Meghu 1, Itis on this principle that the view- rests which 
requires an overt act antecedent to the suit, for then. only can 
the suit be in respect of a ‘determined’ tenancy or a tortious 
possession (see also Ramanadan Chetti. v. Pulikutti Servat 2). 
‘But it must be admitted that so early at least as 1857, it was 
clearly stated in Cole on Ejectment (p. 408) that “no act or 
intimation of election on the part of the plaintiff to avoid the 
lease is necessary before bringing the action unless indeed the 
lease be for a life or lives.’ This proposition is rested on the 
authority of Hyde v, Watts 8 which was not a case between land- 
lord and tenant, but money claim to which a voidable com- 
position arrangement was pleaded in bar. ‘ This would suggest 
that in the opinion ‘of that learned author the present question is 
merely an‘instance of election, This is confirmed by the tenor of 
the observations of Mellor, J. in Clough v. L. and N. W. Railway 
Co 4, and of Bramwell, B. in Croft v. Lumley 5 quoted in the 
Bombay case. (See also the way that Lord Blackburn in Scarf v. 
Jardine 6 explains the principle underlying Jones v. Carter 7.) 
And it may also be noted that in more than one reported case in 
England, possession would seem td have been decreed where, so 
far as one could gather from the report, the only act of the lessor 
(showing his intention to determine the lease) was the institution 





~i (1906) 84 C. at p. 68. a. (1898) I L. R. 21M. 288, 
© a, (1948) 12 M, & W. 264. 4. (1871) L. R.T Ex. at p 84. 
5. (1857) 6. H. I. C..at p. 705. 6. (1882) L. R. T A. O, 846, 


7. (1846) 15 M, and U. 718, 
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of the suit itgelf (cf. Grimwood v. Moss L) Of the other decisions 
relied on by Batchelor, J., Cory Brother’s Case 2 furnishes no 
true analogy because it can by no means be suggested that “ap- 
propriation’ forms an essential element in the creditor’s cause of 
action : Bijoy Gopal Mukerji v. Krishna Mahishi Debi 3 however 
does lend support to the contention that an ‘election to aviod ’ 
may be manifested by the very a of a suit to recover 
possession. 


SUMMARY OF ENGLISH CASES. 


Cheater v. Cater: (1918) 1 K. B. 247 (0. A.) 

Landlord and tenant—Nuisance—Overhanging yew trees— 
Death of lessee’s horse—Liability of landlord. : 

Where a landlord Jet land toa tenant’ with a yew tree on 
the adjoining land in the cccupation of the landlord overhanging 
the land demised to such an extent as.to be dangerous to the 
tenant’s horses which ate the leaves of the tree and died, held 
- that on the principle that a lessee takes the property as he finds 
it, the landlord was not liable for the loss of the horses. (1917) 2 
K. B. 516 (affirmed), 


Newsum & Co., Ltd. v. Bradley : (1918) 1 K. B, 271. 

Shipping—Freight— Right oar of ship at 
sea—Cargo solved subsequently, 

The defendants’ ship while on a voyage carrying a cargo 
of wood was attacked by an enemy submarine and the master 
and crew were compelled to leave the ship in the boats. The 
ship was long after found drifting ‘in a derelict condition by a 
patrol boat and was brought with the cargo and taken charge of 
by the receiver of wrecks. On the receipt of information from 
the master that the ship had been sunk by submarine, the owners 
wrote to the cargo-owners stating that the ship had been sunk by 
an enemy submarine. Plaintiffs who were indorsees of the bill 
of lading, claimed delivery of the cargo free of weight. 

Held (by the majority of the court) that, whether or not 
the act of the master and crew in leaving the ship under threats 


1. (1872) L. R. TG. P. 360. 2. (1897) L. R. A. 0. 286, 
3 (1907) I. L. R. 34 C. 829 P.O, 





N 


34 ; THE MADRAS LAW JOURNAL. - [VOL, XXXV 


amounted to an abandonment of the ship; the letter of the ship 
owners was a clear intimation to the charterers of their inability 
to carry out their contract and the plaintiffs were therefore entitled 
to receive the cargo free of freight, 





Rubel Bronze and Metal Co. and Yos, In re: (1918) 1 K. B. 
315. 

Master andservant—Wrongful dismissal—Damages— Right 
to, when arises, 
A master may dismiss his servant for many reasons, such as 
misconduct, substantial negligence, dishonesty and the like. If a 
dismissal be without just cause the master is deemed- to have 
wrongfully repudiated his contractual obligations to the servant. 
.“ Wrongful dismissal ” is an illustration of the general rule that 
an action will lie for unjustifiable repudiation of a contract. The 
doctrine of repudiation equally applies when the master 
wrongfully refuses, before the period of employment has arrived, 
to take the servant into his, service. 

` In every case the question of repudiation must depend on the 
character of the contract, the number and weight of the wrongful 
acts or assertions, the intention indicated by such acts or words, 
the deliberation or otherwise with which they are committed or 
uttered and on the general circumstances of the case. If the 
matters alleged to constitute’a repudiation are in writing, then it 
is for the court to determine whether such documents evince a 
determination not to be bound by the contract. But if such 
matters consist of acts or conduct, then it is for the jury as 
_ judges of fact to determine whether repudiation is established. ` 


Naylor Benzon & Oo. Ltd. v. Krainiache Industrie Gesells. 
chaft : (1918) 1 K. B. 831, 

Alien enemy—Contract—War Dissolution of contract— 
Executory Contract—Suspensory clause in contract. - 

If a contract entered into before the outbreak of the war 
with a person who becomes an alien enemy, in the ordinary 
course of performance or the séttlement of disputes would require 
any intercourse at all after the outbreak of war, then the contract 
ig dissolved, not only as to future acts of performance, but absolu- 
tely and in toto as to all future-duties, rights and obligations. The 
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result is the same notwithstanding the ,fact that the contract 


contains a suspensory clause exonerating the parties from “their. 


respective obligations during the period of'the war and a reagon- 
able time afterwards, Authorities on the subject reviewed, 





Cole v. De Trafford : (1918) 1 K. B. 352. ~ 
- Master and servant—Negligzence—Injury to servant from 
defect in master’s premises—Liability of master. 


The owner of a garage owes a duty to his chauffeur to take 
reasonable care to maintain the premises in a condition free from 
any concealed danger of which the owner is or ought to be aware. 


Pa 


Parker Gaines & Co. v, Turpin : (1918) 1 K. B, 358. 

Arbitration Act, S. 4—Agreement to refer—Stay of proceed- 
ings—Step in proceedings—Order for mutual discovery — 
Election. l - : : 

The defendant a party toa written contract containing an 
agreement to refer disputes t2 arbitration, ‘was sued for the breach 
thereof. He was notaware of the arbitration clause in the 
contract. The plaintiffs in the action took out a summons for dis- 
covery. The defendant asked for discovery also, and an order for 
mutual discovery was made. He then became aware of the agree- 
ment to refer and applied for stay of proceedings. Held that he 
had taken a step in the proceedings within S. 4 of the Arbitration 
Act and was not entitled to a stay. 


Me 





Countess of Warwick Steamship Co, v. Le Niackel Societe 
Anonyme : (1918) 1 K. B. 372 (C. AJ) 

Contract — Dissolution of, by intervening circumstances— 
Time charterparty y—Requisition of ep by adnuralty—Frustra- 
tion of adventure, 

When people enter iato a contract which is dependent for 
the possibility of its performance on the continued availability of 
a specific thing, and that availability comes to an end by reason of 
circumstances beyond the control of the parties, the contract is 
prima facie regarded as dissolved. The contingency which has 
arisen is treated, in the absence of a contrary intention made 
plain, as being one about which no bargain was made, The 

. J2 


“ 
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principle applies equally: whether performance of the contract has 


‘not commenced or has in part taken place. On this principle, the 


doctrine of commercial frustration is applicable to a time charter- 


‘party. Whether in a given case the doctrine of frustration of 


adventure is to be applied to a particular time charterparty depends 
on the circumstances. The main consideration is the probable 
length of the total deprivation of the vessel as ka with the | 
unexpired duration of the charterparty. 


ot 


Stevens v. E. Boustead & Co: (1918) 1 K. B. 392 (C. AJ) 

‘Income Taz—Liability to pay—Deduction— Annual value 
of business premises situated abroad—Income Tas Act, 1842 (5. 
and 6 Vie. c. 85), 5. 100. 

A firm of merchants carrying on business in London, Singa- 
pore and Penang claimed to deduct as an expense, in arriving at 
the amounts of their gains or profits assessable to income-tax 
under Sch. D, the annual value of the premises owned and occupied. 
by them at Singapore and Penang for the purposes of their busi- 
ness. Held that it was a proper deduction notwithstanding the 
fact that the premises being situated abroad were not assessable 
to income-tax under Sch. D, 


Redeiri Aktien Bolagat Trams and Atlantic v. Fsed Drughorn : 
(1918) 1 K. B. 894(C, A.) 

` Contract in writing—Evidence to show that contracting 
parties were acting as agents of- undisclosed principals, admis: 
sibility of. = 
; Where an agreement is made with an agent in his own name, 
it is competent to show that one or both of the contracting parties 
were acting as agents for other persons and acted as such agents 
in making the contract, so as to give the benefit of the contract 
on the one hand to, and charge with liability on the other, the’ 
unnamed principal, and this whether the agreement be or be not 
required to be in writing by the Statute of Frauds; and that evi- 
dence in no way contradicts the written instrument, 





Rox v. Jones : (1918) 1 K. B. 416. 
Criminal Law—Charge—Murder—Joinder of, with other 
at a improper, x 
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An indictment for murder ought not to contain counts for 
other offences, such as robbery with violence, ` 


Joseph Evans & Co. v. Heathcote : (1918) 1 K. B. 418(C.A.) 


Restraint of trade—Trade combination to control prices and 
restrict output—Sale to limited market on terms to be fized by 
_ combination—No limit of time fiaed—Reasonableness of contract 
—Money for goods sold paid into pool—Right to share of pool— 
Account stated—Action for recovery of share. 

Plaintiffs and defendants were members of an association 
formed for the regulation of prices and the:taking of action for the 
protection of the members concerned in a pirticular industry, 
Part of the scheme consisted of a compensation to those members 
whose turnover fell below a fixed percentage of the trade by pay- 


ment out of a pool or fund created by piyments into it by the 


members whose turnover exceeded a fixed percentage, Plaintiffs 
claimed a sum of 958 £ as due to them, on accounts stated, in respect 
of such compensation. Held on the facts, that the agreement was 
unreasonable in the interests of the contracting parties and that 
was enough to invalidate it. The invalidity of the agreement 
could be pleaded by the defendants though the restrictions on 


which such invalidity rests affected only the plaintiffs who raised- 


no such objection. 

A contract in restraint of trale is sometimes spoken of, as 
being an illegal contract, sometimes as a void contract, sometimes 
and more properly, a contract which the law will not enforce, 


Semble, In a case like the present, where the consideration 


has been wholly executed by the party setting up the account 
stated, the other party will not be allowed to dispute the original 
debt on the ground merely that the contract under which the debt 
was incurred was an unreasonable restraint of the trade of the party 
suing on the account stated, 

Kimber v. Gas Light & Coke Oo.: (1918) 1 K. B. 435 (C. AJ) 

Negligence—Concealed danger tn premiscs—Injury to person 
lawfully on the premises—Liability—Acts of servant—Course of 
employment—-Liabvlity of master, 

The owner of a house employed a workman to renovate the 
house and instructed him to employ the defendant to execute the 
necessary works in connection with gas fittings. The defendant’s 


r 
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workmen in the course of their work removed a board on the floor 
of the ppper story leaving a hole about ii feet long and 6 inches, 
wide. The plaintiff with the permission of the owner of the 
house inspected it with a view to taking a lease of a portion of it. 
She went upstairs on the directions of the defendant's workmen l 
and put her.foot into the hole which was unfenced and sustained 
injuries.‘ ,In a suit for damages, held that the defendant’s work- 
men having created the dangerous condition of the flooring and 
knowing that plaintiff was lawfully going tothe place where the 
danger was, were under a duty to warn her of the existence of the 
hole, that this duty arose independently of the occupation of the 
premises or of any invitation or licence; and that as the hole was 
made in the ordinary course of the workmen’s duty, the defendant 
were liable, 


Hurd v. Whaley-: (1918) K, B. 448. 

Lessor and Lessee—forfeiture—Relief of under-lessee after. 
forfevture of lease—Breach of covénant to repatr—Conditions of 
relief—Form of order. 

Where a lease has been forfeited for breaches by the lessee 
of a covenant to repair, the fact that an under-lessee has been 
guilty of breaches of a similar covenant in the under- lease does 
not disentitle the latter to relief under S. 4 of the Conveyancing 
Act. l 

The Court passed an order fixing 4 months for the 
performance of the covenants, failing which liberty was given to 


the lessor to apply for possession. . 


wan. 





. Nelson in re : Dare cnd Dolphin, Exparte : (1918) 1 K. B. 459. 


Bankruptey—Forcign Court—Order of discharge—E ffect of 
Agreement for composition— Recognition of, 

Where the effect of a foreign bankruptcy (using the word 
“ foreign” with reference to Colonial and other British Courts 
outside great Britain) is to divest the debtor of the whole ‘of his 
property wherever situate and to vest it in the assignee for distribu- 
tion among all his creditors wherever resident, the courts in 
England give the same effect to the order or mstrument discharg- 
ing the debtor in the bankruptcy as is given to it in the country 
where the bankruptcy cecars. This principle, however, is not 
applicable to a composition by arrangement, f 


~ 
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Pyman Steamship Co. v. Admiralty: Commissioners: (1918) 
1 K. B. 480. k 

Shipping—Salvage—Requisition of ship by Admiralty— 
Damage to ship—Danger from mine-fields — Payment for 


salvage—Liabtlity of Admiralty to contribution. Tig 


The Admiralty. requisitioned a steamship on condition that 
that they were not liable for loss or injury caused by sea-risk ; 
the risks of war which were taken by the Admiralty were those 
excluded from an ordinary policy of Marine Insurance by an f. 
c. and s. clause. The ship while on.a voyage in the North Sea 
broke her propellers. and became disabled and was being driven 
by a strong gale and the tides towards German mine-fields a few 
miles off. Salvage services were rendered to the ship by another 
vessel. Held that the Admiralty were liable to contribute, 


inasmuch as they had contracted with the owners of the steam-, 


ship to pay if the vessel sustained injury from a war risk and 
that in the present case she haa been saved from such a, peril, 


Ashton & Co, v. London and North Western Railway Co. 
(1918) 1 K. B. 488. 

Carrier—Railway—Loss in transit—Value and nature of 
goods not declared—Transit partly by land and partly by sea— 
Onus of proof—Carriers Act 1880 (II Geo. and 1 Will: 4 0. 68), 
S. 1. 

Three packets each above the value òf 10 £ were delivered 
by plaintiff to the defendants for carriage . from London to 
Belfast, part of the transit being by land and part by sea. The 
plaintiff made ‘no declaration as to the nature and value of the 
goods as required by S, 1 of the Carriers Act, 1830. In an action 
for damages for Joss of the goods, held, that the defendants 
having failed to show that the goods were lost by the land 
portion of the transit, the protection given by 59, 1 of the Carriers 
Act of 1830, cid not avail them and that they.were liable. 





Westacott v. Hahn: (1918) 1 K. B. 495. 

Lease —Construction—Covenant by lessor or qualification of 
lessee’s covenant——Question depending on circumstances. 

A lease of a farm contained the following clause among the 
covenants by the lessee: “And will also from’ time to. time 
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during the said term at his own expense, being allowed all neces- 
saryematerials for this purpose (to be previously approved in 
writing by the lessors) and carting such material free of cost... 
saa Shall repair and maintain the farm house.” — 


Held, that the clause above set forth in italics, when read 
with the rest of the provisions of the deed, was a qualification of 
the lessee’s covenant to repair and not a covenant by the lessor to 
supply the materials necessary for the repairs, 

Whether the clause is intended to be a covenant by the 
lessor or a qualification of.the lessee’s covenant depends in each ` 
case upon ‘the provisions of the lease as a whole. A clause may 
be both a covenant and a qualification. 





JOTTINGS AND CUTTINGS. . l 
Lord Althorp.—What is an archdeacon? Lord Althorp one 
day, on proposing a vote of 400 pounds a year for the salary of the 
Archdeacon of Bengal, was non-plussed by the awkward inquisi- 
tiveness of Joseph Hume, who demanded, “ What are the duties, 


“of an archdeacon ?.” He sent one of the subordinate occupants of 


the Treasury Bench to the other house to obtain an answer to the 
question from one of the bishops. The messenger first met with 
Archbishop Vernon -Harcourt, who described an archdeacon as 
‘“ aide-de-camp to the bishop”, and then with Bishop Copleston, 
of Llandaff, who said, “The Archdeacon is oculus episcopi.” 
Lord Althorp, however, declared that neither of these explanations 
would satisfy the house. “Go,” he said, “and ask the Bishop 


‘of London (Blomfield) ; he is a straightforward man, and’ will 


give you-a plain answer.” ‘To the Bishop of London accordingly 
the messenger went, and repeated the question, ‘‘ What isan 
archedeacon ?” “An archdeacon ? ” replied the Bishop, in his quick 
way ; “ an archdeacon is an ecclesiastical officer who performs 
atch deaconal functions.” ` 
ay T 

, Lord Bacon.— When Sir Edward Coke, presuming on his sus 
perior position as Attorney-General, said in Court, “ Mr. Bacon, if 
you have any tooth against me, pluck it out, for it will do you more 
hurt than all the teeth in your head will do you good,” Bacon 
replied: “Mr. Attorney, I respect you, I fear you not; and the 
less you speak of your own greatness, the more I will think of if,” 
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Bacon, in his advice to Justice Hutton,‘says: “ You should 
be a light to yours to open their eyes, but not a guide to lead*them 
by, their noses.” 

+ ok 

Black, Jeremiah, S.—Chief Justice Black, of Pennsylvania, 
in reviewing a case which came up from the court of his old friend, 
Judge Mcses Hampton, .emarked that “ Surely Moses must have 
been ‘wandering in the wilderness when he made his decision,” and 
sent the case back to the lower court. Judge Hampton, on its 
second trial, took occasion to remark that although he would have 
to submit to the’ higher authority, yet he still thought he was 
right, “in spite of the Lamentations of Jeremiah.” 


Black for a long time wore a black wig. On one occasion, 
having donned a new one, Senator Bayard, of Delaware, met him. 


“ Why, Black, how young you look! You are not so gray as 
I am, and you must be twenty years older.” 


“Humph !” replied the judge; “good reason: your hair comes 
by descent, mine. by purchase.” iii 


* 
K 


Benjamin, Judah, P.—Benjemin, Attorney-General of the 
Southern Confederacy, and afterward eminent as a member of 
the English Bar, possessed great power in applying “ the theory 
of the law to daily practice.” The following story illustrates his 
shrewdness and convincing logic. ss 

He was counsel for a plaintiff who owned a cargo of cotton 
' and claimed damages against a Liverpool warehouseman, who 
had accepted it to be warehoused ata stipulated rent. The 
warehouse, it was said, was old, and the walls and roof gave way, 
in consequence of which the cotton was damaged. 


The defendant spared no expense in procuring witnesses of 
the class known as ‘‘ experts,” upon whose evidence, rightly or 
wrongly, so many caustic remarks have been made by judges and 
others. y | a 

One after another these men came into the box, with the 
ful} confidence of vast experience—architecis, builders, engineers, 
` warehousemen, and all who could assist in demonstrating to the 
jury that no stronger or more perfect warehouse had ever been 
constructed, | 
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At last, by way of climax, came a gentleman whose great 
prestige and combined experience as both architect and engineer 
eclipsed that of all who had preceded him. He gave his evidence 


sin that calm and measured tone which demands acquiescence 


from all who hear it, and explained the impossibility of the 
‘accident having occurred in consequence of any improper construc- 
_ tion or want of repair, 

While this was going on, Benjamin sat taking a note in 
‘solemn.gravity ; then he roge to cross-examine the witness. 

“I think, Sir, you said you had, great experience in the- 
building of warehouses ?” 

“ Yes.” ef 

“ And that you have carefully considered the causes which lead 
to their weakness. ” | 
- “Certainly. ” f t 
“ And you have applied those considerations to the present ` 
case,” . 

“I have done so. 

“Then will you kindly a answer me one moze question ? Why 
` did that warehouse fall. ” 


` The witness paused, and Benjamin, with a pleasant twinkle 
in his eye, sat down with almost a bump on his seat. 

The pause continued, and the effect of it was so striking that 
jurymen, bystanders and ‘all could not resist a hearty- laugh, which 
terribly disminisheé the effect of a long and reasoned reply 
which the expert finally’ went on 10 give. 

“Thank you, ” said Benjamin, “T have no more questions 
with which to trouble you.” l 

The result was irresistible, and no ingenuity on the part of 
the learned counsel for the defendant could contrive the lost 
ground. The verdict was for the plaintiff, 


——— 


CONTEMPORARY LEGAL LITERATURE. 


In the Journal of Comparative Legislation for April, Mr, 
Westengard tries to appraise the influence of the American 
Government on International law. “An examination of the in- 
stances noted herein” says the Professor “ shows that the American 
Government has been guided by certain principles such as to 
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embody the rules of international law in its system of jurispru- 
dence, to admit the people through their representatives toù share 
in the making of treaties, to recognise the demands of changing 
social conditions by abandoning the narrow doctrine of perpetual 
allegiance and establishing the doctrine of the right of expatria- 
tion ;: by encouraging thorough peaceful practice, the peaceful 


settlement of international disputes and by offering an example’ 


within the unions of judicial settlement of such controversies, by 
a definition and adherence to the principles of” ‘neutrality 
in advance of the general opinion of the time at a period in the 
history of the country when weakness might have deterred it 
from venturing much, by regulating the conduct of its armies in the 
field before other nations had undertaken the task under conditions. 
` which peculiarly arouse the passions, namely those of civil war. Sir 
Henry Johnston in another article after fracing the history of 
European interference in Africa suggests that the best solution of 
the African problem would be an international council consisting 
of delegates of-all the principal nations of the world (including 
India, Persia, Turkey, Arabia, éte). to be perpetually in session 
and advise the powers concerned. If they ‘ignored or refused ‘to 
follow such advice their national legislatures would expect to learn 
of the very weighty reasons for such an independence of - attitude 
before they endorsed their Goyernment’s action or inactior. 

As it is, the executive in England. has got power to enter into 
alliances, to declare war and to make treaties without reference to 
Parliament or the Dominions who might be affected thereby. Pro- 
fessor Keith suggests as a remedy for the first, an understanding 
that no treaty should be binding on the Crown unless and until 
approved by Parliament and secondly that every treaty must be 
communicated to Parliament within a short period after signature, 
These rules can be made effective for ‘all practical purposes by a 
mere resolution of the House of Commons or by an address to the 
Crown though the prerogative could be formally limited only by an 
Act of Parliament. The remedy for the ‘second defect suggested by 
Dr. Keith is that in the negotiations of political treaties, the domi- 
nions thatmay be affected must also be represented and that the 
treaties shouldnot have binding effect till ratified by dominion Parlia- 
ments also. In the matter of non-political treaties with foreign powers 
‘which affect only a particular dominion the practice has grown 
of entrusting the matter entirely to the representatives of the 
particular dominion, 
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Mr. Holland J. Rose describes the censorship under Napoleon I 


' which *seems to have been very close, ‘It cannot be said that 


Napoleon originated it ; he merely continued in a more regular form 
the regulations of the Revolutionists. He constituted a commission 
ostensibly to declare that the liberty of the press had been 
infringed but in fact to regulate and control the press. Books were 
to be submitted to the body before publication and corrections to be 
made according to their directions. Whatever reflected on the 
Emperor or his methods orglorified foreign countries was suppressed. 
There was no political or intellectual freedom under his regime, 


Mr. Glover Alexander writes on Archdeacon Paley, the 
well-known author of Evidences of Christianity as a jurist. His 


‘claim asa jurist rests mainly on his Principles of Moral and 
-Political Philosophy. In the chapter on property, he compares 


men to pigeons feeding and draws the picture in favour of the 
pigeons. Though he expresses -socialistic ideas in that con- 
nection he finally declares in favour of private property. He 
considers gross inequality of property as an evil which requires 
redress expecially where it is not ‘the result of industry. - 
In his chapter on the British constitution, Paley compares it to 
an irregularly built but beautiful old mansion. He was, in the 
main, an apologist for the British constitution as it then existed. 
Dealing with criminal law, it must be stated to the credit of Paley 
that he is very much in advance of his times and insists upon the 
view that prevention ef crimes is the chief object of Criminal Law 
and not retribution, Austin pays great compliment to Paley 
and seems to have made a close study of his works. Mr. Mackinnon | 


“Wood describes the various methods of food-control that have 


been introduced during this war, ‘They are (i) reservation of food 
materials for food, prohibiting their use for fodder, etc, (ii) control 
of prices, (a) by fixing maximum prices, by instituting a committtee 
consisting of representatives of producers, consumers, experts, etc., 
(iii) by prohibiting “ chain dealing,” i.e., increasing the number of 
middlemen, (iv) by Embargo, i.e., depriving the owner cf the 
power of disposing certain goods except in ways expressly per- 
mitted, (v) controlling food imports and exports, -(vi) the ticket 
system (legally the food ticket is a license to its holder ` to 
purchase food up to a fixed maximum). (vii) the grading of 
rations, The methods have succeeded for war purposes. They 


have enabled the enemy countries to live on 3 to 3 of: the 


\ 
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minimum before the war: But asa part of peace organisation 
those methods are unthinkable. l ° 


In the Minnesota Law Review for May Mr. C. D. Allen 
examines the precedents and authorities for the right of augary’ 
exercised by the United States Government with reference to the 
Dutch ships in American waters. . He shows’ that not only 
England but aiso Germany had claimed and exercised this right 
in previous wars. Another writer in the same jouraal criticises 
the theory that the State owns the beds of public rivers only in 
prerogative and not proprietary right, in trust for the public. 
He points out that that theory has no support in English Law 
and is opposed to the analogy furnished by other species of 
public lands. 


In the Harvard Law Review for May Mr. Nathan Isaacs ` 


questions the theory that fault or intention to’ commit a test had 
: originally no direct relation to liability and tries to show that 
history does not justify. such a theory wholesale At’ cetrain 


periods the moral element predominately at others the formal _ 


element but at no period either wholly. “Many liabilities have 
been created in recent times in cases without a trace of fault. 


amat aana 


BOOK REVIEWS, 


1 
“ PRINCIPLES OF CIROUMSTANTIAL EVIDENOR,” by Water 
Russell Donogh, M. 4. [Butterworth c Co. (India) Limited, 1918 
Price Rs. 6]. O 


Mr. Donogh has long been known to the legal profession as 
the author of a useful commentary on the Stamp law. The 
present work isan exposition of a few: sections of the Indian 
Evidence Act that form the basis of the theory of circumstantial 
evidence. The chief interest of the book lies in the large collec- 
tion of cases illustrating the working and application of these rules 
amidst all the ramifications of human conduct and activity. Two 
or three chapters dealing with expert evidence are also added, and 
the several committee reports on the Evidence Bills in different 
stages form a valuable appendix. The text of the Indian Evidence 
Act is also printed for facility of reference. 
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| “ REVISION AND EXTRAORDINARY JURISDICTION ” “by Cecil 
Walsh, M.A., K.C. (Judge, Allahabad High Court), M. O. Sankar 
& Sons, Calcutta, 1918, Price RsS. 


This is an attempt to collect and present in some logical shape 
the principles and precedents relating to what is’ conveniently 
termed “ The Extraordinary Jurisdiction” of the High Court 
on the civil as well as the Criminal side. A few chapters are 


‘also added dealing with inherent powers, review, transfer and 


sanction proceedings. Much of the field is covered by statutory 
provisions though for obvious reasons their language leaves much 
to the discretion of the Court. The analogy of similar jurisdictions 
exercised by the High Court in England does not help one much 
in the solution of any difficulties arising here, because from his- 
torical or even accidental cause, Indian legislation on these topics 
has taken a line of its own and even here there are further well 
marked distinctions as to the High Court’s scope of interference 
between civil cases and criminal cases, between cases falling 
under 5. 115 of the Code and 5. 25 of the Small Cause Courts 
Act, between cases from the Presidency Small Cause Courts and 
those from the Moffusil Small Cause Courts. The nature of the 
subject allows little scope for originality or anything like an. 
interesting discussion of general principles and the best that the 


` author could do is to classify and wherever necessary criticise 


the large mass of case-law that has grown up in connection with 
these topics. But ,this is just what practitioners and Courts 
generally require and in this point of view:the book will meet a 
real want, “There are useful suggestions here and there in the 
body of the work which the Legislature will do well to take up at 
an early date. 


The Madras. Law J ournal. 
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ORDER XXII, RULE 1, C. P. C, AND FORM NO. 34 OF 
THE CIVIL RULES OF PRACTICE OF 
THE MADRAS HIGH COURT. 


The form given in the Civil Rules of Practice No. 34 
requires examination, with a view to ascertain how far itis 
justified by the Code itself. 


It is necessary to go somewhat in detail into the history of 


the subject and to take note of the English practice as it stood 
before the Judicature Acts, the Indian Practice as it stood before 
_the earliest of the C. P. Codes, and the alterations effected in 
England subsequent to the Judicature’ Acts and in India by the 
C. P. Codes from time to time. In looking at the English 


Practice, we should have regard to the procedure at Chancery as . 


also at Law. . 
In Chancery, after a bill had been filed and until decree, the 
plaintiff was at liberty to ‘dismiss’ ‘the bill at his own pleasure,’ 


` ie., to withdraw it. After decree, he had not this liberty, for then _ 


it-could only be dismissed on re-hearing- or by appeal. The matter 
would then be in the hands of the Gourt and not of the suitor. 
If the plaintiff dismissed his bill before the defendants appeared, 
he had no costs to pay. If some of the defendants appeared, and 
some did not, the order was drawn up dismissing the bill upon 
payment of costs to those defendants who had appeared and 
without costs in the case of such of the defendants as had not 
appeared. If all the defendants had appeared, the" order was 
drawn up to dismiss the bill, upon payment of costs to the 
defendants generally, unless they consented to waive such costs. 

The practice in Chancery allowed the defendants to move 
for the dismixsion of the plaintiff's bill, in situations which may 
be briefly described as comprehended by the idea of want of 





(1) John Sidney Smith's Practice in, the Court of Chancery. Vol I, p. 813, 
et seq. 2 
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prosecution, as manifested by the default of the plaintiff in this or 

that particular. It is not necessary to go into the detail of them . 
for the purpose of the present discussion. “If a plaintiff neglect- 
ed to deliver a declaration for two terms after the defendant 
appeared, or was guilty òf other delays or defaults against the 
rules of law in any subsequent stage of the action, he was ad- 
judged not to follow or pursue his remedy nghe ought to have 
done and thereupon a non-suif or ‘non-prcseguitur’ (does not 
presecute) was entered. This order, in legal colloquialism was 
expressed as ‘non-pros’d’; which is a mutilation of the words, non” 


' prosequitur. Because the plaintiff did not follow up the proceed- 


ings, ib was presumed that his claim was a false one. He 
had to pay the costs of the. defendant and was also liable to be 
amerced to the King.” 1 The non-suit was regarded as in the 


nature of a default and was condoned by the payment of costs. 


When that was done; the plaintiff was allowed to begin his suit 
again. 1 f 

‘Another form of the sane procedure was called discontinuance, 
as where’ the plaintiff did not continue the process regularly from 
day to day and from time to time, as he ought to have done; the 
action was then treated as discontinued though no order of non- 


| -guit was made, The defendant was no longer bound to attend. 


But the plaintiff had to begin by suing out a new original, paying 
costs to the defendant.’ 2 . 

A Retraxit was another form which differed both from a- 
non-suit and a discontinuance. For in the latter ‘cases, the ter- 
mination „was brought about by the default or neglect of the 
plaintiff but in a Retraxit (which is Latin for ‘he has retracted’) 
it was an open and voluntary renunciation of his suit by the 
plaintiff and by this he for ever lost his action altogether 3. This- - 
was serious, for in the other cases, there was no bar to a review or 


` renewal, Here there was a positive bar ; no second suit could be ’ 


brought. 

The statute, 14 Geo. ILC. 17, esas that if after issues join- 
ed the cause was not carried down to. be tried, according to the 
course of the Court, the plaintiff should be esteemed to be non-suited — 
and judgment shall be given for defendant as in a case of non- 
suit 2. This was a statutory recognition of the practice as it stood, 


1. See Blackstone's Cornmentaries, Vol. ITI, p. -296. 
2, Bee Blackstone’s Commentaries, Vol. IIL, p. 296, 
8, Blackstone’s Commontaries, Vol. III, p. 857. 
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strengthening further the hands of the Court, and bringing suitors 
under better discipline and control. ji 


16 will be thus apparent that the situations noted above re- 
sulting in non-suit were cases of default of prosecution. But there 
were other situations where, even after trial and before the verdict 


. of the Jury was recorded, there might be a non-suit. The defend- 


ants counsel might submit to the Court that there’ was no 
question to go to the Jury and that the plaintiff failed bo make out 
a prima facie case. If the Judge was of that opinion he intimated 
that the plaintiff should be non-suited, that is, he was adjudged to 
have abandoned his action. The effect of this non-suit was to put 
an end to the particular action, and to cast upon the plaintiff ‘the 
defendants’ costs as well as his own, but it left the plaintiff at 
liberty to bring a fresh action for the same cause on a future 
occasion, should he be so advised 1. Frequently also, when the 
trial was about to take place and even after the cause was called on 
but before the Jury was sworn, if the plaintiff found that, through 
the absence of witnesses or other reason he was not able to go on 
with the case, he withdrew the record. The consequence was 
that he had only to pay the costs of the day to the defendant but 
he could re-enter the cause for trial, i.¢., the identical suit under the 
same number on the file 1, Suppose the trial had proceeded and 
the Jury were charged and had retired to deliberate on the verdict. 
According to ancient practice, when the Jury came forward ‘to 
deliver the verdict, the plaintiff or his attorney or counsel had to 
be present before the Court, for, if the verdict went against: him, 
he might be saddled with an amercement tothe king for having 
brought forward a fase claim (Pro false clamore) ‘It followed that 


“if the plaintiff was not present, the Jury could not pronounce their 


N 


verdict and the plaintiff was declared non-suit’ 2. This situation 
was sometimes purposely brought about by plaintiffs and their 
legal advisers. 


It was usual for a plaintiff, when he or his counsel perceived 
that he had not produced sufficient evidence to support the issue, 
to request that he should be non-suited or to withdraw himself 
from the court premises. When he did not appear, the crier was 
ordered to call the plaintiff and, if neither he nor his attorney 








1. Broom and Hadley’s Commentaries on the Laws of England, Vol, lII, pp. 


. 863 and 364. 


2. Blackstone’s, Commentaries, Vol, ITI, p. 296. 7 i 
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or counsel was present, he was non-suited by the court 
or on ethe motion of the defendant, the Jurors were dis- 
charged und the action was at an end, ‘The defendant was 
entitled fo and awarded his costs. The reason of this practice 
was that non-suit was more éligible for the plaintiff than a verdict 
of the Jury against him. For after a non-suit, which was only a 
default, he maycommence the same suit again for the same 
cause of action. But after a verdict had anda judgment given 
consequent’ on it, he was for ever barred from attacking the defend- ` 
ant upon the same ground of complaint 1. 

These undesirable practices were put an end toby the 
Judicature Acts under which unless otherwise ordered, any 
Judgment of non-suit was to have the same effect in bar of 
future action as, a Judgment in favour of the defendant on 
‘the merits and could only be set aside for mistake, surprise or 
accident, O, XLI, R. 6 (1875) of the Supreme Court ?, The 
Rules of the present Code (1883) of the Supreme Court contain 
no express provision about non-suit and the provisions as they now 
stand will have to be studied presently somewhat in detail. 
Taking arapid resume of what has been stated above, the 
situations disclosed are (i) That plaintiff may non-suit himself. 
(ii) He may be non-suited at the instance of the defendant, (iii) He 
may be non-suited by the Court at his own request or (iv) at times 
even against his will. These cases were cases of default of 
appearance or due prosecution and there was no bar toa second 
action or bill on the Same cause of action. In cases (ii) and (iv) 
if the plaintiff was disinclined to accept the result, the proceed- 
ing was open to review and re-hearing. (v) The Retraxit created a 
fifth situation where the plaintiff voluntarily withdrew and this’ 
was understood as a withdrawal not of the particular proceeding 
but of the cause of action on which the proceeding was based. So 
that with the extinction of the foundation, the superstructure was 
gone and no second action lay. A similar result was brought 
about by the verdict on trial, for this was a trial on the merits, 
the complaint of the plaintiff was heard fully and considered and 
the law of Res Adjudicata applied. 


The practice in courts in India before civil procedure was 
codified was copied mutatis mutandis from that of the English 





1. Blackstone’s Commentaries. Vol III, p 876. 
2. +Stephen’s Conimentaries. Vol III, p. 588. 
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Courts. The procedure, in non-suit filtered down even to. the 
mofussil and continued long afier the Civil Procedure Code of 
1859 and until the Code of 1882, notwithstanding that there was 


“no countenance for any such practice either in the Code of 1859, 


or in that of 1877. Favoured practices die hard, especially 


‘irregular practices which, when once they take roof, are very 


difficult to eradicate. It does not appear however that the- 
tiofussil Courts were allowed to adopt in full the latitude of 
practice that prevailed in the. English Courts in the matter of 
non-suit or plaintiff's dismissal. We find a note about the state 
of things that obtained in those days in the observaticns of their 
Lordships of the Privy Council in Watson v. The Collector of 
Rajyashahye 1 :— . 


It is clear from the observations there that the situations in 
which the inferior Courts in India felt themselves competent to ` 
allow or direct a non-suit without prejudice- were cases of formal 
defect and not of want of prosecution towards a trial. The 
competence of the Courts to allow discontinuance without preju- 
dice in cases of formal defects still continues ; only, it is by the 
direction of the Court, on motion, but not by the plaintiff of his 
own accord that the thing can be done. 


It is not clear however whether the plaintiff could non-suit' 
himself by intimation to the Court to that effect, or whether - 
the Courts directed the non-suit suo motu or only on motion. 
The practice of non-suiting the plaintiff, without his application or 


In spite'of himself, appears to have continued in the inferior 


Courts for long after the Code 'of 1859: The cases reported as 
Ganesh Rat v. Kalka Prasad 3, Muhammad Salim v. Nabian 
Bibi 8, Kudrat v. Dinu t, Banwari Das v. Mahammad 


.Mashiat 5, show instances of non-suits recorded by the Courts. 


The phrase in vogue would appear to be mostly in the verna- 
cular. ‘That the suit is dismissed in the form in which it is 
brought.’ It was believed that this would not stand in the way 
of a second suit. 

Section 97 of the Code of 1859’enacted; —“If the plaintiff at 
any time before final Judgment satisfy the Court that there 
are sufficient grounds for permiiting him to withdraw from the 





1. (1869) 18 M. I. A. 160. or 5 11888) 1. L. R. 5 All. 595. 
8. (1886) I, L. R. 8 All. 282, (1886) I. L. R. 9 All. 155. 
5. (1887) I. L. R. A 690. 
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suit with liberty to bring a fresh suit for the same matter, it shall- 
be competent to the Court to grant such permission on such terms 
asto costs or otherwise as it may deem proper.* *** If the 
„plaintiff withdraws from the suit without such permission, he 
shall be precluded from bringing a fresh suit for the same 
matter? ` ` 
It would seem from the above that the liberty in non-suit' 

was cut down toa great extent by this section, Probably, 
the liberty was never larger in practice, but the matter was 
settled by the section, anda limit distinctly pointed out ‘thus 
far and nofurther. In one particular, however; the section 
left the matter vague and indefinite, The cases in which the 
withdrawal could: be asked for or allowed were not defined. They , 
were left to the discretion of the Court, and to be determined by | 
: the prevailing practice of the Courts. The changes introduced by - 
the section over the English practice will be apparent. 
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1, The plaintiff could not by default of appearance or of 
- prosecution, non-suit himself and repeat the litigation, for if he did 
so, he was barred for ever ftom a second suit. 


2, The Court could not of its own motion dismiss the plain- 
tiff s action with liberty to renew, 
3. The grounds must be sufficient and the trick of ‘backing 
out when the evidence failed or was defective was not allowed. 


4, The ‘defendant could: not move the Gourt to make the 
plaintiff withdraw with liberty to repeat. 


The changes introduced in the Code of 1877 (S. 373) were an 
advance on the previous rule in the light of experience gained. 
The old practice of non-suit still continued ta be allowed where it 
ought not to have been, in spite of S, 97, and, the new rule. 
was devised to accentuate the fact that, ordinarily, permission to 
withdraw should not be granted except where the frame of the 
suit was vitiated by reason of some formal defect or where there 
were other sufficient ' grounds. The new section provided for the 
period of time available for the procedure, that it may be at any 
time after the institution of the suit. This is indicating the start 
` of the period without any limitation as to the other end. The 
earlier rule provided that -the plaintiff could proceed to withdraw 
at any time before fiaal Judgment. The new rule was interpreted: 
as intended to confer the jurisdiction also on Appellate Courts, In 
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the new rule we find that the Court had to be satisfied on the 
application of the plaintiff., These words were new and Were 
added to make it clear that the Court could not proceed suo motu 
in the matter, This was very important as, in the majority of 
cages, it appears that the Court passed orders that the suit should 
stand dismissed without prejudice, or that the suit was dismissed 
in ‘in the form in which it was brought’ ard soon. This was 
nothing more than non-suit. And seeing that, such decrees used 
to be passed frequently even after the Code of 1359, it was very 
necessary that the earlier rule should have been amended as it 
was in the later Code, | 
The quietus was thus given to decrees under which suits 
stood dismissed without prejudice to future litigation. The new 
rule further declared that this procedure was designed only to 
- meet cases of formal defect. This was to prevent, as pointed out | 
above, the extension, thoroughly unjustifiable, to cases of want of 
prosecution. Another change and a formal one was to use the 
words ‘subject matter ' ; meaning the legal right and title, in place 
of the word ‘matter’ of the earlier rule, which was capable of 
being construed as inclusive also of the material object on account 
of which the is was being promoted. As the result of the new 
section several unwarranted cases of withdrawal were started and 
obtained currency and it cannot be said that we are fairly well out 
'_ of these abuses though recent tendencies point to an early change. 
Withdrawals were frequently allowed in cises which may be com- 
pendiously described as referrable to defaults in prosecution. It 
was supposed that the second clause in section 373 making it 
competent to the court to sanction withdrawal with liberty 
reserved, in case sufficient grounds were shown, supported this 
extension to unwarranted cases. Within recent years, however, a 
more correct view is making itself felt, that the second clause 
must be confined to cases ‘ejusdem generis’ with those mentioned . 
in the first clause, >, 
This section was reproduced entire, without change, in the 
Code -of 1832, in which also it is numbered 873. The law on 
the subject now in force is what we findin O. XXIII, R, 1, 
of the Civil Procedure Code, Act V of 1908. This rule is to some 
extent -an adaptation of the corresponding English rule, and, before 
discussing our present rule itis desirable to take note of the 
changes effécted in English practice subsequent to the Judicature 
Acts, 
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The result of O. 41, R. 60f the R S. C. of 1875 was that 
the Yule attracted the consequences of Res Judicata and this decree 
could be'set aside;enly as in the case of any other obtained after a 
full trial and on the exceptional grounds of mistake, PAN sur- 

; prise, ete. 1 

The Rules of 1875 were superseded by the new Rules of 1883 
which have been in force since then, O. XLI, R. 6 was repealed 
by the latter Code and has not been re-enacted. There is no 
express provision in the new rules about non-suit but the matter 
of withdrawal or discontinuance is dealt with in 0, XXVI 

Under its provisions the plaintiff may discontinue his action 
of his own motion at any time before receipt of the defence. Even 
after the receipt of such defence the discontinuance by the plaintiff, 
without permission from the Court, is allowed provided plaintiff has 

“ not proceeded too far. In either of these cases the discontinuance 
does not entail any greater penalty than the payment of costs. A 
second suit on the same cause of action is not barred. Except as 
above provided, there can be no withdrawal without the permis- 

< gion of the Court, ` 


Turning now to the Indian Code of 1908, the effect of clause l 
(D of 0. 23, R. 1, C. P. C., taken with the clauses below it, is that 
there is no let or hindrance against the withdrawal at any stage 
of the suit and without the permission of the Court but the plain- 
tiff will have to pay the costs of the opponent and there can be no 
aftermath. But in English practice, it would seem to be other- 
wise ; the liberty to back out without permission of the Court does 
not obtain after a certain stage is reached, Independent of the 
question as to whether or not permission to sue again would be 
given, the mere withdrawal without more requires the sanction of’ 
the Court. 
x Itis clear that under the Indian as under the English 
rule, the plaintiff may discontinue though he cannot non-suit him- 
self, but under the Indian law he cannot in any case create a 
situàtion in which he would have the right or liberty to bring a 
second suit, without permission in this behalf. 


The next thing to be regarded ig that, under the English 
rule when an application is made for leave to discontinue, the 
Court has discretion in dealing with the application to judge 








1. Stephen’s Commentaries, Vol III, p. 581. 
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whether or not permission should be granted for a second: guit. 
The litigant need not ask for it and probably does notas 4 Tule, 
but the Court may suo motu go into the matter and pronounce 
whether or not the plaintiff shall have the liberty to sue again. 

The application is for discontinuance, which means that the f 
suit, must be dismissed on the request of the plaintiff. The order 
to be passed on the application grants this of course and by 
implication the liberty to renew. This distinction it is very 
necessary to keep in mind as we shall presently see. k 


It has been observed that, since the Judicature Acts, there is 
not now any judgment of non-suit in the old sense that the 
plaintiff could claim as of right to bé non-suited with the right of 
bringing a fresh claim on the same matter. O.26 does away 
with that right and leaves the matter to the discretion of the 
Judge. The term non-suit is still used but-in the sense of judg- 
ment for the defendant. In Stephen’s Commentaries we find that 
upon the application of the plaintiff for being allowed to discon- 
tinue, the usual order is to allow it with costs to defendant, and it 
ig less usual to add a rider that the discontinuance shall bs a bar 
to any future action for the same cause 1, 

It is thus apparent that on the application for discontinuance 
being allowed unless a second action is expressly forbidden it is 
tacitly allowed. This differs appreciably from the Indian rule by 
which unless the permission is expressly granted there is no 
liberty by implication. Here under clause (2) of R.1, O. 23, 
the plaintiff has got to apply for leave to withdraw with liberty 
to bring another suit. He does not apply for leave to discontinue 
simpliciter, a proceeding for which the sauction of the court is not 
at any stage whatever necessary under clause (1). He wishes to 
discontinue with liberty to renew and not without it. So that if 
the Court is not prepared to give the liberty, there is nothing that 
the plaintiff can get from the Court, which has only to dismiss the 
application, but not the suit which latter must be proceeded with, 


For, the application is under clause (2) not clause (1). The 
Court is not asked to dismiss the suit but allow the withdrawal 
only on a certain condition. Clause (1) enacted no new Jaw and 
clause (Z) has been in about the same ora similar form on the 
statute. book for half a century. The language of the rule is so 
plain that the wonder is that courts should be found to givea 

1. Stephen's Commentaries. Vol. ITI, p. 589 (11th Edition). 
J2 
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stone when you ask for bread: The blundering, unaccountable as 
it -is, | pas gone on for long years, and it is now at least time that 
the’ attention of those concerned should be drawn to it. 

On the application of the plaintiff under clause (2) the 
Court can do only one of two things, either grant the prayer or 
not, If the prayer is granted, the suit is withdrawn,- dismissed 
from the file of the Court and the plaintiff may bring another suit 
if so advised. If the Court is not minded to allow the application 
the same will be dismissed, that is, the application, and not the 
suit. The suit continues on the file and the plaintiff must take 
his chances of a trial. That is all. When an application ‘is filed 
for an adjournment the application may be granted subject to 
the payment of costs but no rider can be added to it saying that, 


“if the costs are not paid, the suit will stand dismissed. 


During the continuance of a suit several interlocutory appli- 
cations are ordinarily filed. 'They are either granted or not, If 
not granted, it is the application that goes off, not the suit. 


In the Civil Rules of Practice, promulgated by the Madras 
High Court, Form No. 34, R. 113, deals with this subject :— 


_ It runs, “ The ‘suit coming on this day for hearing -* * * * 
It is ordered as follows :— 

1. That upon-payment by the plaintiff to the defendant, on 
or before the day of - , of the sum of for 
his costs of this suit, the plaintiff do have leave to withdraw from 
this suit, and be at liberty to bring a fresh suit for the same cause 
of action. 

2. That in default of payment.as aforesaid within the said 
period, this suit shall stand dismissed with costs, and the plaintiff 
shall pay to the defendant the sum of Rs. for his costs of 
this suit together with the interest thereon at the rate of Rs. 

“per cent per annum from this day until realisation.” 

Sufficient bas been stated above to show that this form ig’ 
opposed to law and practice. But how did it get in? By false 
analogy with notions derived from English Practice. 

The form purperts to say that, on the failure of the applicant . 
to pay the costs, the suit should stand dismissed. This is not 
correct, It is not the suit but the TEER that might stand 
dismissed, 

In days when non-suit was claimed or allowed, the suit always 
stood dismissed but that was what- wag asked for and what was 
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allowed. The dismissal did not ordinarily entail the penalty of 
a closure of the litigation for ever and nothing more required to be 
added. © But where the application is not for the suit being dis" 
missed (which under R. 1, Cl. (1) does not require any ap- 
plication at all) but for the suit being allowed to be withdrawn with" 
liberty to be reinstituted, an order saying that the suit should stand 
dismissed is out of place and ultra vires. The suit stands dismissed 
under R. 1, Cl. (1), when the plaintiff discontinues, for which 
he requires nobody’s sanction. If an application were needed under 
R. 1, Cl. (1) as, aftera certain stage, is necessary in England, 
the correct order on it would be to say that the suit should stand 
dismissed. But the application for withdrawal with liberty is not 
under Gl. (1) but under Cl. (2) with quite ,a different set 
of ideas for its basis, and an order like this would be thoroughly 
unwarranted, | h l 

` The matter is clearly and authoritatively put in Mahant 
Biháridasji v. Parshattamdas Ramdas 1. The case also shows 
that in the Indian Courts we oftea find the strange phenomenon 
that an identical order can be made both where a petition is dis- 
missed and where it is granted, In this. case, the plaintiff asked 
for leave to withdraw the suit with liberty to bring another. The 
order recorded on the petition was to this effect. - “ The suit may 
be withdrawn. No-permission need be granted as the amount 
is small,” 

The effect, it will be seen, of this order was that liberty to 
sue again was not given but the suit stood dismissed. In the 
High Court Jenkins, C. J. (as he then was) held :—‘ The whole of 
the difficulty arises trom the omission to observe what are the 
provisions of S 373. It contemplates a withdrawal not of 
the suit but from the suit and such a withdrawal may be either 
with or without permission to bring a fresh suit. For such per- 

mission he must apply to the Court. Ifthe does not desire to 
have that liberty, he can withdraw of his own motion and no order 
of the Court is necessary.” Again at p. 648. 

“ The plaintiff did not require leave to withdraw from the 
suit unless accompanied with liberty to bring a fresh suit and, as 
the Subordinate Judge considered that he ought not to give that 
liberty, he ought simply to have dismissed the application. It is 
clear he had no power to mike the order he did as to costs.” 

- 1. (1908) I. L. R. 82 Bom. 845, awi 
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In the result the order of the lower court was varied by 
another in these terms ;—‘The application for permission to with- 
draw from the suit, with liberty to bring a fresh suit for the sub- 

„lect matter of the suit, is dismissed with costs.’ | 


This decision shows clearly how erroneous this Form No. 34 


is and has been. From a glance at the English rule it will 
appear that the arder of the Court of first instance in the 
Bombay case would be in correct form in the English prac- 
tice. There the order starts with what amounts to dismissing 
the suit or allowing withdrawal. If it stops there, it would not 
prevent asecond suit. If the latter is intended to be vetoed, a 
rider is added accordingly, and this is what the Subordinate Judge 
did in the Bombay case. The above is an instance of where the 
suit was practically directed tostand dismissed, while the liberty 
. to sue again was refused. The same result is achieved by Form 
No, 34 of the Madras Rules of Practice, even where the order 
purports to grant the liberty ;-for, by the accident that costs’ are 
not paid as directed, not only the liberty given is peremptorily 
withdrawn or lapses, but the suit itself automatically goes off the 
file, with whatever consequences may follow on that result. 


If the idea is that where the costs are not paid, the plaintiff 
must be taken to have withdrawn without permission, this is a 
contradiction in terms. The plaintiff did not withdraw without 
permission, did not intend to do so, and expressly asked for per- 
mission, which also was granted, perhaps conditionally; where is 
the foundation for sugposing that the plaintiff intended to with- 
draw without permission?- The non-payment of the costs is a 
default, which whatever may be its effect, cannot be made to 
reflect back to the origin of the application and to credit the 
plaintiff coustructively with an idea which was quite opposed to 
his own application. The case of Shital Prosad v, Gaya Prosad 1 
is referred to as justifying this procedure! In that case, the 
order was given allowing the withdrawal of the suit on condition 
of paying costs to the defendant ; no date was fixed for such pay- 
ment. The subsequent suit was brought without paying such 
costs. The munsiff held that the suit was barred by reason 
tha th- costs had not been paid and dismissed the suit. In the 
High Court the Judgment was delivered by Jenkins, ©. J. The 
view was taken that the liberty granted would not be operative 

1, (1914) 19 6. L 7529. a 
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until the costs were paid; so that, as the costs ‘were not paid, 
there was no withdrawal and no oceasicn for a second suit. If fhere 
was no withdrawal, the original suit was still pending and must “be 
heard out. It is not clear that the liberty would not attach until . 
the costs are paid. “Assuming it to beso, there is no doubt about. 
the acceptability of the other position that, if the withdrawal did 
not operate, the original suit was still pending, l i 

The Judgment up to the point of the above position being 
reached, is easily followed, But the subsequent portion is difficult 
to appreciate. A direction was given for the benefitof the 
Subordinate Courts as to the correct order to be passed. ‘That it 
should limit the time within which the costs should be paid and 
there should be a direction that on failure to. pay the same within 
the time limited, the original suit is dismissed with costs. This 
form is even more questionable thin Form Nc. 34 of the Madras - 
Rules of Practice. It is difficult to see how the failure to pay the 
costs directed, as the consideration for the liberty to bring an- 
other suit, should result in the sutt being dismissed. In the earlier 
portions of the Judgment, it was pointed out that the consequence 
of default in payment of the costs was that the liberty given 
lapsed and the suit continued on the file as a lis pendens: It can- 
not make any difference that in one case the time for payment is 
specified and in the other caseit is not, Where the time is not 
limited, the period of the abeyance of the order is longer. Where 
it is limited, it is shorter. That's all, It cannot have any other 
effect. e ` < 

The form of order suggested by his Lordship is no more 
than an involuntary relapse into ancient ideas. It is opposed to 
the reasoning in the earlier part of the Judgment and is entirely 
opposed to his Lordships Judgment in Mahant Btharidasji v,. 
Parshotiamdas Ramadas 1. This precedent in Shital Prosad v. 
Gaya Prosad ? was recently followed in the new High Court at 
Patna _in Kuldip Singh v. Kuldip Choudhuri 8, í 

The matter appéars to have been placed on a correct footing, 
if Imay say so with respect, in a recent case in Madras, 
Narayan Tantri v. Nagappa t. The judgment was that of a 
Full Bench on a reference, The point is not exactly the same and 
the Judgment is regrettably brief, It is apparent however that 
the Judgment must have for its support, considerations on the 

1. (1908) 1. L. R- 88 Bom. 945. - 2. (1914) 190. L.J. a9. 

8. (1917) 8 Pat. L. J. 68, i 4. (1918) 84 M. L. J. 616, 
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lines suggested above. An appliodtion had been made for leave to 
withdraw the suit with liberty to bring another suit, on the ‘same 
. cause of action. The order of the court was “ plaintiff is permit- 
ted to withdraw fram the suit.” That was all. This order would- 


“begood under‘the English rule. Now this isan order which, if 


construed as refusing the liberty while allowing the withdrawal, 
was an order not contemplated by the code. It is really an order 
of the form ‘of a non-suit. To put it in other words, if was an order 
directing that the suit should stand dismissed. This under the 
Codé is an impossible order. Their Lordships had toconstrué the 
order with reference to a legitimate exercise of the Jurisdiction 
vested in the Court by the rules and held that the order of the 


| lower court amounted to a. granting of permission to bring another 
- guit ; for, said their Lordships “on the other construction, the 
< order is most misleading to the petitioner and not contemplated 


by the Code, 


Where an application for withdrawal with liberty -is “made, ` 
an order as in Form’No. 34 is usually passed, where the Court 
thinks it is allowing the withdrawal. Such an order, not being 
one contemplated by the Code, what is the effect of the order 
where the plaintiff -makes default in the payment of costs as 
directed ? What is the effect of the order that the suit should 
stand dismissed ? This is a fairly debateable question. The usual: 
and familiar reasoning is to this effect. . “There is an order of the 
court, right or wrong. You did not appeal or get it rectified. 
Therefore it binds you.” No doubt that is one view of the case, And 
this view might prevail if the order is no more than a mere irre- 
gularity of procedure, But if the order is one not contemplated . 
. by the Code, one which it was not competent for the Court to 
- pass, one which was not comprised within the discretion of the 


Court, then it may be something more than an irregularity: | “It 


might amount to an illegality. If that is so, the order cannot 
operate to the detriment of the plaintiff. He can treat it as a 
nullity. I should refer to the cases already cited having a bearing 


` on this part of the discussion. - 


In Watson v. the Collector of Rajashahye 1 ihe J aie of 


‘the Privy council at p. 171 deals with this argument, ‘It has 


been argued that the decree not having been appealed against by 
. the Respondents ir in the original suit, was, at all events, whether 
1. (1869) 18 M. I, A. 160. 
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‘regularly œ irregularly made, binding on the particular case, and 
that. it was not competent to the High Court in this suit to ques- 
tion ‘its propriety. Their Lordships are not disposed to take that, 
view. They think that it was open to the High Court in a casein 
which the former decree has been pleaded as Res judicata "and ‘in 
which. all the circumstances under which it was made were before 
the High Court to consider the propriety of the reservation and 
they entirely agree with the Judges of the High Court in thinking 
that, admitting that the Judges of the Lower Court had in any 
case such a discretion as was exercised in making the reservation 
in question, the discretion was improperly exercised in the parti- 
-cular cage.” The ruling of their Lordships in its bearing on the 
facts of the case has gone further than is required for the thesis set 
out here. < : 

The suit was brought and dismissed at a time when there - 
was no statutory provision to stand in the way of the court 
making the reservation that it did. Non-suits on the claim of the 

- plaintiff or by direction of the Court were known in practice and 
yet the High Court, in dealing with the objection as taken in 
the second suit, said (see at pp, 167 of the report):—‘‘The dismissal 
of a suit for want of evidence, ought not to be on default, but on 
the merits. This then was clearly the state of the law in 1857, 
when the Judge of Rajshahye dismissed the suit for want of 
evidence, and we cannot allow any words of the judge to override 
the law and to give the’ parne indulgences which the law of 
procedure does not sanction.” . 

“It cannot for a moment be argued that, as the law stood in 
1857, the plaintiff was at liberty to claim a non-suit, if after the 
issues were recorded, he neglected to supply evidence in support 
of his case, and we are of opinion that the law and practice of the 
Courts was, ifevidence was wanting, to dismiss the claim for 
want of proof.” 

“Such order is in reality a decision on the merits, just as 
much as if plaintiff had produced evidence which the Court cons 
sidered inadequate as proof, and dismissed it on that ground.” 

Thus though the order as to the withdrawal took effect, 
the second part about the liberty to sue again did not count for - 
anything.’ It was a nullity. and was ignored. It could not” 
arrest the plea in Res judicata. -The High Court was dealing 
in this manner not with a suit before them, but with a 
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previous suit:which had become final by judgment between the 

~ partieg and in favour of the party against whom the High Court 
was now deciding.. The Lords in the Privy Council make it 
clear that the High Court had jurisdiction to disregard the earlier 
“decree as they did, that even if it were a matter of discretion, 
perhaps irregularly or erroneously exercised in the first suit, the 
High Court could attack it and upset it in the later suit. This 
indeed is going a long way. 

Now, if giving indulgence to parties, nob sanctioned by law 
or procedure, is an illegality which can be ignored and does not 
require to be upset'by appeal or review, it must certainly be so 
where the Court passes an order dismissing a person’s suit» 
without any sanction in law or procedure,and any such order 
must equally be a nullityand cannot be one exacting the high 

. formality of an appeal or review to declare its nullity and render 
if innocuous for the future. See also Mahammad Salim v. 
Nabian Bi Bi 1, The misfortune is that, when a Form like No. 34 
finds its way into the Rules of Practice authoritatively, an error is 
perpetuated and any independent exercise of judgment on the 
part of the Subordinate Courts is neither attempted nor allowed. 

A very slight alteration in the Form would bring it into 
correspondence with the law as it stands and has all along stood. 
In the sentence in paragraph 2 of the Form ‘That -in default of 
‘payment as aforesaid within the said period, this suit shall stand 
dismissed with costs’,—if we read ‘application,’ in place of the 
word ‘suit’, and omitethe rest of the paragraph, the Form would 
be quite in order. E i 

If the Form were to stand as it is, the result would be that, 
when an application for withdrawal with liberty is preferred, the 
plaintiff would be fortunate if the Court makes up sits mind 
against him ; for then straight-away the application will be dis- 
missed, and ordinarly without costs, but the suit itself stands. 
But if the Court is minded to allow the application, then the 
unfortunate plaintiff is doomed, for by force of Form No 34, he 
may, as the result of favourable orders, find his application 
allowed and the suit itself dismissed, with all costs. This is very 
much like the proverbial success of a certain surgical opera- 
tion as the result of which the patient died. 

V. Venkatachella Aiyar High Court Vakil, Nellore. 


1. (1686) I.L R. 6 All 982. 
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SUMMARY OF ENGLISH CASES. 
Mogrory. v. Alderdale Estate Co., Ltd.: 1918 A. C. 504° 


Vendor and purchaser—Open contract to purchase land 
Decree for specific performance—Direction to the Registrar to 
enquire ‘into title—Whether evidence can. bê adduced before the 
Registrar of the knowledge of defect of title, at the time of 
contract, 

In a suit for specific performance of an open contract to 
purchase land it is not open to the plaintiff to adduce evidence of 
the defendant's knowledge at the time of, the contract of the 
defect of his title, before the Registrar upon an enquiry as to 
title directed under the decrée for specific performance. ` Such 
evidence can be adduced only at the trial because it is for the 
Court and not for the Registrar to decide what the contract 
between the parties was. 


Cotman and Brougham. 1918 A. C. 514. 


Company—Memorandum of Association— Construction— 
Ultra vires contract— Companies Gonda anton Act, 1908, Secs. 3 
and 17. 

The memorandum of association of-a company, must be 
construed according to its literal meaning, and if it fails within 


one of its objects ta under-write shares in another company such 


under-writing would be intra vires the company. 


The memorandum of association `of- a company must specify 
the objects and must delimit and identify the objects in such plain 


and unambiguous manner as that, the reader can identify the field 


of industry within which the comparata activities are to be con- 
fined. . 
The purpose of a memorandum of association is twofold, 
The first is that the intending corporator who contemplates the 
investment of his capital shall know within what field it is to be 


put at risk. The second is that any one who shall deal with the 


company shall know without reasonable doubt whether the con- 
tractual relations into which he contemplates entering with the 
company is one relating to a matter within its corporate objects, 


The objects of the company and the powers of the company 
to be exercised in effecting the objects are different things, 


J3 
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Powers are notirequired to be” and tought not to be specified in 
the memorandum, 


Rex v. Voisin : (1918) I, K. B 5381. 


Evidence—Admissibility of —Written statement by accused 


_ voluntarily made—Prisoner detained for enquiries. 


A statement by an accused person is not admissible in evidence 
against him unless it is shown by the prosecution to have been a 
voluntary statement, in the sense that it has not been obtained from 
him either by fear of prejudice or hope of advantage exercised or 
held out by a person in authority. The question whether a person 
has been duly cautioned before making a statement isa circum- 
stance to be taken into account by the Judge in exercising his 
discretion whether to exclude the statement, but the absence ofla 
caution does not as a matter of law make the statement inadmis-’ 
sible. 

Blackburn Bobbin Company, Limited v. T. W. Allen and 
Sons, Limited : (1918):I. K. B. 540. ' < 


Contract—Impossibility of per formance—Outbreak of war— 
Effect of, on contracts for sale of goods Discharge. 


The law upon the question as to when a change of circum- - 
stances (not 'due to the default of either party) will cause a 
dissclution of the contract is in process of evolution, The original 
rule of English law ewas clear-in its insistence that where a party 
by his own contract creates a duty or charge upon himself he is 
bound to make it good notwithstanding any ‘accident by inevitablé 
necessity becausé he might have‘ provided against it by ‘his con- 
tract. ‘There are some exceptions to the rules which have grown 


‘up. First, where British legislation’ or Government intervention 


has removed the specific subject-matter of the contract from the 
scope of private obligation ; secondly, where the actual and specific 


‘subject-matter of the contract has ceased to exist, apart from 


British legislation?or administrative interference ; thirdly, where a 
specific set of facts directly affecting a specific subject-matter has 
ceased to exist; fourthly where a specific set of facts collaterally 
only affecting a specific subject-matter, but yet constituting the 
basis of contract, has ceased to exist; and fifthly, where British 
administrative intervention has go directly operated upon the 
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fulfilment of a contract for a specific work as to transform the 
contemplated conditions of performance. ' R 


In the ‘absence of any question as to trading with the enemy 
or of any administrative intervention by the British Government a 
bare and unqualified contract for the sale of unascertained goods 
will not, be dissolved, even though there has been 70 grave and 
unforeseen a change of circumstances as to render it impossible for 
the vender to fulfil his bargain. ` 


Authorities on the question reviewed. 


Thomas v. Moore: (1918) 1 K. B. 555 (C. A) |, 


Practice—Causes of action, joinder of—Conspiracy to slander 
—Separate claims for individual slanders. Damages—Slander 
—Plainte/f holding an office of profit or honour—Special damage, 
proof of not essential. Conspiracy to slander—Gist of the action 
—Claims against individual defendants—E} fect of. 


The causes of action for a conspiracy to slander and for 
separate slanders by each individual defendant can be joined in 
one action, subject to the’ power of the Judge to order separate 
trials of the different causes of action in case of any embarassment 
in the trial. 


_ Where the plaintiffs in an action for damages for slander are 
proved to hold offices of profit or honour, and*the slander imputes 
misconduct in office to each of them in his office the /action is 
maintainable without proof of special damage. An office of trust, 
though it is not an office of profit, is enough, 


Damages is the gist of the cause of action for a conspiracy, 
and where a plaintiff is given damages against several defendants 
individually, he is not atthe same time entitled to damages 
_ against them all jointly for a conspiracy to slander. 


The King v. Superintendent of Chiswick Police Station: 
Exparte Sacksteder : (1918) 1 K. B. 578. 


Habeas Corpus—Alien—Deportation—Order for arrest and 
detention —Duty of executive to consider each individual case— 
Power of court to go behind order. 
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An order for the arrest and detention of an alien against 
whomea deportation-order has been made must be made by the 
Secretary of State himself in each individual case. 

' Semble. The court can go behind an order for arrest, which 
is valid on its face, as, for instance, if it is a mere show not made 
bona fide. $ 





Reigate v. Union Manufacturing Co. Ramsbottom). (1918) 
1. K. B. 592. (C. A.) i 

Agency—Contract by company to employ: for fixed time— 
‘Voluntary winding up, if a breach of Contract. 

A voluntary winding up of a company may in certain cir- 
< cumstances amount to a breach of contract by the company which 
_is wound up with its servants or agents. : 


—— 


Rex v, Franois : Ex parte Markwald, (1918) 1 K, B, 617. 


Alien—German-born subject naturalised in Australia— 
Oath of allegiance—Status in United Kingdom. - 

The taking of the oath of allegiance and the grant of a cerbi- 
ficate of naturalisation in Australia does not make a German-born 
- person a British subject in the United Kingdom and he is there“ 

fore an alien when in the United Kingdom. 


a ect 


Winterbotham Gurney and Co. v. Sibthorp and Cox. (1918) 
1 K. B. 625 (0, A.) 

Practice—Perverse verdict of jury for defendant—Jurisdic- 
tion of Court of Appeal to enter judgment for plaintiff —Rules of 
Supreme Court 1883 O. VIII R. 4. 7 

Where the court of Appeal is satisfied that the evidence ina 
case is such that only one conclusion is possible, and that the 
verdict of the Jury for the defendant is perverse, and it appears 
that all the factsare before the court’ the court has jurisdictoin” 
under Order VIII R, 4 to direct eigenen to be entered for the 
plaintiff. 

Rex v, De Munck (1918) I. K. B. 635 (C. C. AJ) 

Criminal Law Amendment Act 1885,85, 2 sub-S. 2—“‘common 
Prostitute’ —who 18. i 


a g 
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The term “common prostitute” in S. 2 sub-S. 2, of the 
Criminal | Law Amendment Act, 1885, includes a woman. who 
offers her body commonly for acts of lewdness for payment, 
although there is no act, or offer of an act, of ordinary sexual 
connection. 


PAESE 


S 


In re. Packe : Sanders v. Attorney General (1918) 1 Ch, 437. 

Will—Charitable Bequest — Gift for particular purpose 
cypres doctrine, tf applicable when particular purpose is impossible. 

Where on a true construction of will, no paramount general 
charitable intention can be inferred, and where the gift is in form 
a particular gift—a gift for a particular purpose—and it is impossi- 
ble to carry out that particular purpose, the whole gift fails, 


In re Howett : Eldvige v. Iles. (1918) 1 Ch. 458, 


Where a testator. gave an unmarried woman with whom he 
co-habited an annuity of 500£ for lifeand by a subsequent codicil 
made in anticipation of the birth of a son subsequently born, gave 
her an annuity of £ 1,200 for life and declared that if she married 
after his death her annuity was to be only £ 800 and the remain- 
ing £400 was to be utilised for the maintenance and advance- 
ment of the son, and he devided his real estate for the benefit of 

‘his son and charged it with the payment of the annuities, it was 
contended that the clause cutting down hey annuity was void 
as if was a condition in restraint of marriage. 

Held, that the real effect of the gift was to give an annuity of 
£ 1,2C0 until marriage, with a gift over of £400 on marriage 
and a residuary annuity of £309 for life. The intention of the 
testator, was not to restrain. the marriage of the donee but to 
provide for the maintenance of his son, for if. she married there 
would arise a, conflict of duties. 

A condition subsequent in restraint of marriage is prima 
facie and not per se, void. - 


aame aaa 
; 


In re Ogilvie. Ogilvie v. Ogilvie, (1918) 1 Ch, 492, 
Will—Conflict of laws— Election, 


Where a domiciled English testator by his will manifests an 
intention to dispose of foreign heritage away from the foreign heir 


b 6 
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(heir according to the law of lex rei sitae), and in fact, so far as 
wordg are concerned, so effectually disposes of it, such disposi- 
tion oeing contrary to the foreign law, the law of England is that 
it is against conscience, that the foreign heir given a legacy by the 
same will, and to that extent an object of mere bounty on the part 
of the father shall take and keep, under the protection of the 
foreign law, the land by the will destined for another, without 
making to that other out of his English legacy, 80 far as it will go, 
compensation for his disappointment, thus effectuating the testa- 
tor’s whole intentions. This principle does not violate the 
foreign law. but it only says that the heir must elect to take. 


_-under the foreign law or the will. 


Weinberger v. Inglis (1918) 1 Ch. 517. 


Stock Exchange—Lle-election of members—if member not re- 
elected has a cause of action against the Ba of 
enemy birth—Diseretion of Committee. 


The plaintiff a naturalised British subject of enemy 7 birth 
brought an action challenging the validity of a decision of the 
Committee of the Stock Exchange, who rejected his application 
for re-election as a member. Under the rules of the Exchange 
the Committee was to re-elect such members and admit such 
candidates as they shall deem eligible to be members of the Stock 
Exchange, After the outbreak of war a rule was passed, that 
objection could be taken on the ground of a member being of 
enemy birth. Such objection was taken in regard to plaintiff, and 
he was rejected. | i 

Held, no member had any vested right to be re-elected either 
absolutely or conditionally, apon his fulfilling certain qualifications 
or in the absence of disqualifications. If upon consideration of 
all the facts‘and circumstances relating toan applicant the 
committee did not deem him ‘eligible for re-election, there was no’ 
power vested in-any court to overrule their decision, or to hold 
that they ought tozhave considered him eligible, or to decide that 
he was entitled to be regarded as if he had been re-elected or is 
otherwise entitled to the privileges of membership for another 
term. ‘The question of re-election was wholly different from any 
question. of suspension or dismissal during the term for wae a 
person had been duly constituted a member. 
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The committee was not; bound to give reasons for their 
decision, and even if reasons had been given, it was not for the 
court to decide on their sufficiency. If the only objection was that 
he was of enemy birth, and if the committee acted on that alone, 
they would be justified in doing so. 

The duty of the committee with regard io re-electing mem- 

- bers is an ordinary act of management and administration by a 
governing body of an’association involving exercise of discretion, 
but it is not a judicial or quasi-judicial act. If the committee act 
with perfect honesty and good faith, their decision cannot be 


questioned. 
JOTTINGS AND CUTTINGS. 


Brevity :—Brevity, the soul of wit, is finely illustrated in 
Judge Story’s Advice to a Young Lawyer. 
“ Be brief, be pointed; let your matter stand; 
Lucid in order, solid and at hand ; 
Spend not your words on trifles but condense ; 
Strike with the mass of thought, not drops of sense; 
Press to the close with vigour, ‘once begun ; 
And Jeave—how hard the task !—leave off when done. 
Who draws a laboured length of reasoning out, 
Puts straws in line for winds to whirl about ; 
Who draws a tedious‘iale of learning over, 
Counts but the sands on Ocean’s boundless shore. 
Victory in law is gained as battles fought, 
Not by the numbers but the forces: ‘brought, 5 


The same thought by J nes Story i is strikingly presented in 
the following lines, 

“ Stuff not your speech with every sort of law; 
Give us the grain and throw away the straw.” 
Who's a great lawyer ? He who aims to say. 
The least his cause requires,—not all he may.” 

In an English case the Judge chargad: “Gentlemen of the 
Jury, this is an action for debt, to which the'defendant has pleaded 
as a set-off two things—a promissory note which has a long time 
to run, The case seems clear, You may find for the plaintiff.” 

ı “The question, which has been so ably and exhaustively 
argued by the counsel: on-each.side, is one which cannot be proper- 
ly arise in this.case.’ 12 Mass..343. 
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Lawyers are not noted for brevity of speech, yet an eminent 
Engfigh Jurist, probably on the theory that opposites are apposites, 
is said to have béen won by a laconic damsel while on his way to 
hold court in a country town. The girl was returning from 

“market when the Judge met her. 

“How deep is the creek, and, what did you get for your 
butter?” he asked. 

“Up to the Enee ; ‘nime penos,” was the answer, as the girl 
walked on; 

The J udge turned his horse, rode back, dia soon overtook 
her. 

“I like your answer just now,”. he said, “and I like you. 
1 think you would make:a good wife. Will you marry me, ?” 


She looked him over and said, “Yes.” 


“Then get up behind me, and we will ride to town and be 
married.” Bench and Bar, ae : 


Kak 


The Billing Prosecution:—Far more important than the 
result of the Billing case—soprcely less important indeed than the 
larger questions of social purity to which public attention has been 
directed in connection with it—is the detrimental effect of the, 
sensational trial upon the prestige of the administration of the law, 
The defendant’s flagrant violations of the elementary rules of 
evidence—which are but the rudimentary rules of fair play applied 
to judicial proceedings—were by no means the only lamentable. 
‘feature of the case. Even worse was the studied disorderliness 
which was allowed to go*unpunished. ‘insolence to the Judge by 
insulting words dr conduct’ has been authoritatively declared to be 
a serious contempt of court; but even a witness who, in the 
course of Mr. Justice Darling’s summing up, described one of the 
learned Judge’s observations as alie, suffered no severer penalty 
than ejection from the court. Judges have been armed with power 
' | to punish such misconduct with the object of enabling them to 
protect not so much their own judicial dignity as the prestige of 
the Bench. If that power had been pr mptly exercised the whole 
trial would not have been conducted in such an atmosphere of, 
popular clamour, and there might hive been a different result. 
Expressions of public feeling whilst trials are proceeding, whether 
in the shape of applause in the court gallery or demonstrations 


N 
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outside the court, constitute a growing meriace to the proper 
administration of justice. It is a menace which is likely. to 
assume very ugly proportions if Judges show a weak reluctance to 
exercise their powers to punish even the grosser forms of 
contempt of court. Law Journal, June 8, 1918. 

AN 


The Late Lord Parker :—Since Jessel, who rose with a leap 
from practice at the Bar, to the Mastership of the Rolls—the 
greatest Master of the nineteenth century—there has been no 


member of the Equit; Bar who has so well deserved’ to be describe- 


ed as a ‘judicial genius’ as the Late Lord Parker of Waddington. 
Until he became counsel to the Treasury, he had not much more 
than the average practice of the successful Chancery junior,but he 


built himself up a solid reputation for legal scholarship and his - 


chambers were eagerly sought by serious students who desired 
to become, like him, versed in all the refinements of the law. It 


was under Lord Loreburn’s Chancellorship that he became ` 


a Judge, and the result of his hard training was at once shown in 
the genius which he exhibited for the work of the Bench. He had 


`  Jessel’s certainty as well as his soundness, and asa Judge of First 


Instance he stood pre-eminent among the Chancery Judges of his 
time for the boldness as well as the accuracy of his judgments. 
When Lord Macnaughten died, the profession acclaimed his pro- 
motion by Mr, Asquith to the vacant seat of the great Law Lord, 
and he filled it with an authority, a power ef expression, and 
logical discrimination not inferior 10 those of his’ distinguished 
. predecessor, His ‘sudden taking off’ in the plenitude of his 
‘powers will be regretted by all members of the profession and by 
jurists everywhere for he was a great international lawyer, too— 
and the nation suffers by the loss one of its greatest legal orna- 
ments. July, 20, 1918, 4 f 


CONTEMPORARY LEGAL LITERATURE. 


In Attorney-General for British Columbia v. Attorney-General 
for Canada, the Privy Council (consisting of Lords Haldane, Atkin- 
son and Moulton) leave the question of the ownership of the Crown 
within the %-mile limit open and indicate their opinion’ that the 
matter 1s more one for settlement by the Nations at Conference and 
not one that could be settled by Municipal Courts, The exact nature 

J 4 
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of the Crown’s jurisdiction.over these waters is of greater practical 
interest to the Colonies than to England. As it is, under the 
Territdrial Waters Jurisdiction Act, the.law to be administered in. 
relation to crimes committed therein is the English Law. If the, 
3-mile limit is included in the adjoining territories of the Crown, 
the law that would be applicable would be the colonial law 
where the waters adjoin colonial territories. Professor Salmond 
writing in the Law Quarterly, Review for August discusses 
the Common Law and is cf opinion that under that law, the 
ewnership of the Crown is limited to. the low water mark and a 
larger right. is not the necessary implication of the Territorial 
Waters Jurisdiction Act. But he thinks it is open to the Crown by 
virtue of its prerogative right or the legislature by a statute, to 
annex the adjacent land under water. Enclosed waters stand on a 


: different‘ footing and are reg rded as included in the territorial limits 


of the state enclosing them. But here again, it is a question of 
great doubt and difficulty when a water can be so regarded. It 
more or less depends upon a presumption of annexation and in- 
corporation in the adjacent territory based upon considerations 
of self-défence, etc., limited on the other side by considerations 
of the fřee right of other powers to navigate the sea. Professor 
Salmond suggests that the term territorial waters should be con- 
fined to such enclosed waters and the open sea within the 3-mile 
limit should be called marginal water. 


Mi; Arthur Meredith writes about what he calls a paradox of 
Sugden’s as to the &{fect of the Real Property Limitation ‘Act in 
at the same time “extinguishing and transferring the right.” If 
the right is extinguished, the writer points out, no doubt plausibly, 
that théie is nothing to transfer. Sir Frederick Pollock in an in- 
teresting note points out that it is possible. Sugden forgot that at 
Common law, the dissiessor had a legal title against all but the 
dissiessée or person having paramount rights. If the latter’s 
rights die extinguished, his right became rightful. 

Mr, M. V. Ramaswamier has an interesting article on,’the 
Hindu law of mortgages. 

_ Mz. Ernest Williams questions the correctness of the decision 
of Neville, J. in Flint v. Attorney-General (1918) 2 Ch. 50. In 
Dyson v. Attorney General (1911) 1 K. B. 210, it was laid 
down that it is competent to the subject who is threatened 
with penalties if he did not comply with certain requirements _ 
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laid down by the executive, ~ to test its legality by bringing a 
suit for a declaration making the Attorney-General a party to 
the action. There it was the legality of certain forms: which 
were served with direction to fill them up, in default threatening 
with penalties, that was in question. Here the question was as to ° 
whether the plaintiff was an exempted person or not within the 
meaning of the Military Service Act. The act provided that the 
question, if raised, should be tried by a civil and not a criminal court. 
Mr. Flint wanted to have a declaration before the time for joining 
expired, that he was an exempted person. Mr, Justice Neville held 
that the court had no jurisdiction to grant the declaration as the 
legislature had provided another tribunal for the trial of the 
question. The writer thinks that there is no distinction between 
Dyson’s case and Flint’s case and the decision is wrong, 
Mr, Theobald Mathew shows the versimilitude of the trial 
of Bardel v. Pickwick to the tria's conducted at the time 
and the personages that took pirt in it to the persons that 
took part in certain trials at the time. Mr. Justice Starleigh is 
identified with Mr. Justice Gaselee, and Sergeant Bufzuz with 
Sergeant Rompas, etc. 

In the Canadian Law Times for April Mr, Mayer reinforces the 
need for legal reform by referring to the divergent views taken in 
recent cases as to circumstances under which there is a complete 
frustration of adventure 


An interesting article by Professor ‘Reith deals with the 
question of freedom of seas as conceived by” President Wilson. 
There is considerable difference between the point of view of 
President Wilson and of the German Chancellor, Txe former 
. excepts territorial waters from the operation of the rule, Similarly 
he allows blockade by international force to prevent breach of 
international pact. The German Chancellor recognises neither of 
these exceptions. Acceptance of;the rule as concerived by the 
German Chancellor would be playing into the hands of Germany 
which stands considerably to gain thereby and nothing to lose. 
Mr. Walter Scott considers the question whether option to purchase 
land is an interest in land and whether it is bound by the rule 
against perpetuities, He answers both the questions in the afr- 
mative, He strongly | combats the view of another writer in the 
journal that it is not an interest in land though it will , not be 
specifically enforced if it oftends the rule against perpetuities. In 
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the June part of the same journal, we have an appreciation of the 
great Master of the Rolls, Sir George Jessel. . 

. The Canada Lew Journal for May contains a summary of the 
‘impediments presented by other systems of law to marriage of 
‘Canadians with aliens. The view that once prevailed was that 

marriage which was good at the place of its celebration was good 
everywhere’ but it is no longer accepted. Not only rules as to for- 


' bidden degrees of relationship but rules as to age, as to consent of ` © 


parents andas tothe necessity for religious ceremonies in the 
country of either spouse, will affect the validity of the marriage, 


BOOK REVIEWS, ` ` 


PRACTICE 1N CivViu Courts, by Dowlatram Bulchand 
Adwani M. A., LL. B. Pleader, Sind, Price Rs. 6. 

Like the old works on the practice of.the courts this is an 
attempt to combine in something like a simple narrative form the 
rules of the codes as well as many important topics resting on 
rules of practice or on leading decisions. The subject is arranged 

.in an order slightly differe:t from that of the Code of Civil 
Procedure so as to fit in with the method in view. We doubt the 
utility of make easy attempts to teach the code except perhaps in 
places where the code as such, is not “in force. But the present: 
work may nevertheless be found useful by the beginner as a 

< companion volume. “We would specially recommend the’ first 
chapter for its clear discussion of the several varieties of claims or 
disuptes that may form the subject of a civil action, > 


Tar Law OF Lanporp AND TENANT IN BENGAL AND 
Biar Ranjit Sinha, B. A., B. L. Published by R. Cambray 


f Co, . 


Mr. Sinha’s book is a useful addition to the treatises on 
Indian Law by Indian lawyers. Not a mere commentary on any 
particular Act, it conveniently combines the historical and the 
analytical treatment of the subject ; and though dealing “specially 
with the law of Landlord and Tenant as obtaining in-Bengal and- 
Bihar, it will be found to be of general utility also in so far as it 
treats of the main principles of the law and even the tenancy ` 
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legislation of that province has its counter-part here. In the 
first chapter which is chiefly -historical the author expresseg his 
sympathy with the Bengal Zemindarsg as a class frequently at the 
mercy of their tenants and we have reason to think that a 
similar feéling exists in certain’ quarters elsewhere also. But 
such personal opinions apart, the value of this portion of 
the work’ lies in the convenient sketch of the historical 
outline of the position of landlords and tenants from 1765 to 
1885. Chapter II. deals with the creation and Chapter III and IV 
with the determination of the relationhsip of landlord and 
tenant both under the general law and under the Special Acts. 
Chapters V to VII deal with perpetual tenures, ryoti holdings 
and homestead lands respectively. In three succeeding chapters the 
history and incidents of service tenures particularly jaghir, 
ghatwalli and chackran are discussed: and the concluding chapters 


are devoted to some of the principal incidents of tenancy such as, ` 


demand and recovery of reni, ejectment, covenants etc. : The 
author seems to think an apology necessary for what strikes him 
as a profuse reference to case-law, but in a subject of this kind 
such reference appears to us ‘inevitable, and we note an omission 
here and there of recent cases some of which (as for instance the 
full bench decision in Venkata Chetty v. Aiyanna Goundan (1916) 
31 M.L. J. 712 on the limits of the rule of estoppel bet ween land- 
lord: and tenant) may well have been included. We heartily 
commend the. book to all branches of the profession. 


n 


THe Law oF INTEREST IN BRITISH INDIa b y Messrs, 
0. 8. Somanatha Sastri. B. A., B. L., and P. Ramanatha a yar, 
B 4., B L Vakils, Trichinopoly. 


Messrs. C. S. Somanatha Sastri and P. Ramanatha Aiyar, have 
already earned a well deserved reputation as the co-adjutors of the 
late Mr. Sanjivi Rao in his legal publications and as themselves 
authors of a number of useful books on different branches of law. 
Their present work which is meant to be the first of a series called 
the ‘Lawyer's Library Series’ fully sustains the level characteris- 
tic of their productions. Questions as to the right to recover in- 
terest and the rate thereof and of claims to relief against contracts 

. stipulating. for high rates of interest are of almost daily occur- 
rence in our courts and a treatise exhaustively dealing with the 
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subject and clearly stating the effect'of the multitudinous decisions 
beating thereon is certainly a desideratum. .The recent legislation 
in tespect of usuricus loans has brought the law in India substan- 
tially into line with that prevailing in England, and in the exer- 
“cise of the very wide powers. conferred by that Act. Courts 
in the moffussil would do well to guide themselves by the 
case-law that has grown up in England in connection with the 
Money Lenders Act of 1900, if not also the prior decisions of 
English Courts of Equity. The authors have, therefore, done 
well in appending to the book an exhaustive commentary on the 
Usurious Loans Act, 1918, with copious references to and citations 
from English cases. The body of the work discusses at length the 
subjects of (a) Right to Interest; (b) Rate of Interest ; (c) Com- 
pound Interest; (d) Evidence as to agreements relating to interest; 
_ (e) Tender and its effect on the running of interest; (f) the dis- 
allowance of interest, and certain processual matter relating to 
claims for interest. The first chapter dealing with the history of 
the law relating to mterest in different countries, though not of 
much use to the practising lawyer, affords very interesting and 
instructive reading. The text of the English Money Lenders 
_ Act of 1900 is found in the Appendix and the Interest Act of 
1839 and the Usury Laws Repeal Act 1855 are also printed as 
Appendices, with annotations. We cannot help observing that far 
too much matter has been relegated to the foot-notes which seem 
to cover more than the text of the book. 


Not only is that portion dificult reading because of the small 
type, but the absence of marginal notes thereto and other facili- 
ties for references’considerably lessen the usefulness of what 
would otherwise be valuable. We hope it would be found possible 
to remedy this in the next edition. 


~The Madras Law Journal. 
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ANTECEDENT DEBTS. 
'Badagala Jogi Naidu v. Bendalam Papiah Naidu. | 


The recent decision of Spencer’ and Krishnan, JJ. in 
Badagaia Jogi Naidu v. Bendalam Papiah Naidu 1, is clearly at - 
variance with the view on which many a transaction has hereto- 
fore been entered into. The question for consideration was whe- 
ther under the Mitakshara Law a mortgage of joint family 
property by the father would by itself suffice to support (even as 
against his undivided sons) a later mortgage of the property in 
renewal of the earlier one or was it necessary for the mortgagee 
to give independent proof of the binding character of the original 
mortgage. The learned Judges have held that in view of the 
Judicial Committee’s pronouncement in Sahu Ramchandra’s case 2 
a debt incurred on the security of the family property cannot by 
itself be an ‘antecedent debt’ even with reference to later ' 
transactions, It would perhaps be too mugh to say that this 
conclusion is not capable of being justified by the language of 
Lord Shaw in delivering the judgment of the Judicial Committee 
in Sahu Ramchandra v. Bhup Singh 2, but we cannot help feeling 
that in view of the serious consequences likely to arise from such 
a decision, not to speak of anomalies and illogical results, the 
learned Judges may well have approached the question from a 
somewhat different standpoint viz., whether their Lordships’ 
decision compelled them to come to sucha conclusion. This in 
fact is the attitude adopted by Wallis, C. J., and Kumaraswami 
Sastriar, J, in Pedda Venkanna v. Srinivasa 3, though un- 
doubtedly the position there was not quite the same. 


In the laudable attempt to settle the conflict of authority 
in India and to furnish something like a definite test for 


1, (1918) ‘35 M. L, J. 882. 2. (1917) I. D. R. 39 A. 487=83 M. L. J. 14 (P. 0.) 
8, (1917) L L. R. 41, M. 187=38 M. L. J. 519, 
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Indian Courts to apply, the Privy Council have, we are 
constrained to think, sown the seeds for quite a decent crop 
of ‘litigation in this country and much of it rarely deserving 
of sympathy, for, whatever “might be the prejudice against the 
creditor who may help a father to fritter away the family pro- 
perties, it is familiar knowledge that most litigations, in the names 
of sons, to dispute the father’s alienations are inspired and often 
conducted by the father himself. The course and volume of 
reported decisions in this country during the last decade traceable 
in one way or another to the indefinite language employed by Sir 
Andrew Scoble in Bajrangi Singh’s case must suffice to fill one 
with despair as to the possible effect of several of the dicta in their l 
Lordships’ Judgment in Sahu Ramchandra’s case. The judgment 
clearly marks a swing back of the pendulum almost to the position ` 
‘which Sir T. Muthusamier tried stoutly but unsuccessfully to 
maintain about forty years ago. Considerations of equity, 
then carried greater weight with the Privy Council than the strict 
rules of the Mitakshara and their Lordships sought to re- 
concile the Hindu Law with dictates of equity by invoking the 
theory of the son's pious obligation. The result of this doctrine 
has been admitted by their Lordships to be “‘ destructive of the 
principle of independent co-parcenary rights in the sons”. True 
they have now and then declared their reluctance to extend the 
rule of alienability (by voluntary or compulsory sale), but there 
can be little doubt as to the substantial inconsistency of the two 
tendencies. . 


In view of some of the observations in one portion 
of their Lordships’ judgment their position would have been 
‘intelligible if they had definitely held that so long as the father 
was alive the sons were under no liability to pay his debts and 
therefore the father could not alienate their interests in the 
family property to satisfy his debts (where they were not incurred 
for family purposes), But their Lordships do not enforce that 
conclusion, but accept the theory of a right of alienation for 
antecedent debts. Here again, the observations in the judgment, 
if literally taken, will be almost unworkable in practice. Take a 
case of a personal loan ‘tc the father which years afterwards is (in 
whole or it may be for an unpaid portion) secured by a mortgage 
of joint family property. How is the Court to say whether at the 
time of the original advance the creditor lent the money ‘ wholly 
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apart from the security supposed to be available by the joint 
estate’, The lendet may have never thought of taking a tort- 
gage but surely he’ must have éalculated that if the debt is not 
repaid in due course, he could recover it by bringing the family 
property to sale in execution, : 


Taking a case in which a father in a Mitakshara joint 
family makes a mortgage of family property for a present loan 
not justified by any family necessity, we may,in view of the 
weight of authority, start with the step that the mortgage qua 
mortgage is not binding on the family. property. We may for the 
present leave alone the question ‘of its effect on the father’s 
share as this may vary in whe different provinces. There 
can be little doubt that in such a case there is a subsist- 
. ing debt due by the father, at any rate in cases in which 
there is also a personal covenant to pay. There is; 
nothing in the substantive or the processual law to prevent 
‘the mortgagee giving up his security and suing for a 
personal decree enforceable against the other properties of the 
family or even the properties comprised in ‘the mortgage /as ib has 
been held in many cases that the prohibition recognised in Or. 34, 
R., 14 may not apply to cases where the mortgagee is willing 
to abandon the security). It has therefore been the practice of 
the Courts in this country, when they hold that the mortgage as 
such is not binding upon the sons, to award a money-decree enforce- 

able against the sons’ shares in the family properties in all cases 
in which the’ suit had been brought before the personal remedy 
against the father became barred. Even in Sahu Ramchandra's 
case their Lordships note in passing that the personal remedy | 
against the father had become barred and that is why they had 
not in, the particular case to award to the creditor any relief 
founded on the theory of the’son’s pious obligation. The Judicial 
Committee have also in more than one instance recognised that a 
sale in execution of a mortgage-decree against the father alone 
may pass the whole interest of the family and that the.sons could 
impeach it not by merely showing that there: was no necessity for 
the mortgage but only by; establishing that the money was 
borrowed for illegal or immoral purposes. This part of the rule 
has in some measure been complicated by resting it on a theory of 
mere difference in onus of'proof between cases in which the creditor 
is himself suing to enforce his charge and those in which the sop, 
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seek to recover property which has passed away from the family. 
But “this difference apart, there can be very little doubt that the 
question of family purpose is-irretevant where a mortgagee merely 
sues to enforce the debt as a money claim against the family 
"properties; that is, a ‘mortgage debt’ is none the less a debt 
of the father for which he could be imprisoned or the family 
properties sold in execution. Unless this last stated premise can 
be successfully impugned, it is difficult to see why a mortgage debt 
of the father should not, quite as much as any mere personal debt 
of his, constitute an ‘antecedent debt” when arising for considera- 
tion in connection with his subsequent transactions, provided of 
course that.at the time of such subsequent transaction the personal 
remedy on the mortgage document was subsisting. Weare aware 
—and the dictum has somehow come into special prominence in 
_ recent years—that law is not always logical ; but we believe courts 
may well avoid making it needlessly illogical. 


In more cases than one the Privy Council have 
intimated: that what would justify a sale of the family 
property by the Court at the instance of the father’s 
creditor would justify a- voluntary alienation by the father 
himself to meet that demand ; for otherwise there would only 
result the addition of needless litigation expenses to the burden of 
the debt. Judged by this test, an alienation by the father to pay 
off a mortgage debt of his in the circumstances above stated 
differs in no essential respect from one to discharge a prior simple 
contract debt. To aveid a possible false analogy, we may add that 
a sale by the father for a present advance stands on a different 
footing from a mortgage for a like advance, for in the former case 
there is no question of debt to be repaid even by the father. 


We are unable to agree with the learned judges who decided’ 
Bagdala Jogi Naidu v. Bendalam Papiah Naidu 1, that the Judi- 
cial Committee’s pronouncement in Sahu Ramnchandra’s case 
compels the Court to hold that a debt because ib is secured on the 
family properties can never be regarded as an antecedent debt. 
All that the Privy Council, actually decided was that a debt bor- 
rowed at the time will not support the particular security. Their 
Lordships naturally took care to caution courts in India against 
permitting evasion of the rule by a mere colour of antecedency 
in time and for that purpose proceeded to point out that if a 

1. (1918) 35 M. L. J. 882. 
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person lends money to-day with the idea or understanding even 
at that moment that it is to be secured by a charge on the family 


. . eo 
properties in due course such an advance could stand on no better - 


footing than an advance simultaneous with the mortgage trans- 
action. This is very different from saying that if a father borrows 
money from A on the security of family properties, a bona fide 
advance made by B years afterwards to enable the father to dis- 
charge the debt due to A cannot be regarded as money paid to dis- 
charge an antecedent debt. It no doubt happened that in the Madras 
Case the second transaction was between the same parties as the 
first, but that circumstance is not made the basis of the judgment. 
The words of Lord Shaw to which the learned judges refer are, 
no doubt, wide but in the context and in the circumstances of. the 
case they may fairly be construed as signifying no more than 
what was said by the Judicial Committee as early as in Kantoo 


Lal's Case viz. that the creditor should not be a party toa design ` 


on the part of the father to make the transaction a cloak for 
enabling the father to dispose of family property for his own 
purposes. 


Such an interpretation receives support from the manner 
in which they meet the illustration dealt with at the close of the 
Judgment. ‘The case as put’ they say ‘might instantly raise 
the presumption that what occurred was substantially this, &c., 
&c., &c.’; the portion that we have italicised indicates that they 
‘regard the question as one of jact to be determined on the cir- 
cumstances of each case, whether the anteceglency was. real or 
only fictitious because of that simultaneous understanding. This 
matter will have to be considered by the Court as much where 
the prior debt is a simple contract debt as when it is a, mortgage 
liability. In so far as the first transaction was really and 
substantially not part of the same scheme as the second, the 
mere fact that the first itself was a mortgage, invalid qua 
mortgage, does not, we venture still to think, prevent the debt 
under it being regarded as an ‘antecedent debt’ sufficient to support 
a later charge created for the purpose of discharging it. 
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ORDER XXIII RULE 1, C. P. C. 
and 

i FORM NO, 34 C, R. P. 

To, 

THE EDITOR OF THE MADRAS LAW JOURNAL. 

In his interesting and learned article on Order XXII Rule 

1,C. P. C. and Form No. 34 of the Madras Civil Rules of Practice, 

appearing in Part XIII (Vol. 35) of the Madras Law Journal for 

the current year, Mr. V. Venkatachala Ayyar of Nellore makes the 

following statement which I venture to think is not accurate. 
“The misfortune ia that, when a ‘Form like 34 finds its 

way into the Rules of practice authoritatively, an error is 

perpetuated and any independent exercise of Judgment on the 

part of the Subordinate Courts is neither attempted nor allowed.” 


Iam afraid that in saying so, he has overlooked the provi- 
sions of Rule.113 of the Civil Rules of Practice to which that form 
is appended. That rule runs thus :— 

“ Unless the Court otherwise orders, an order under Order 
XXIII Rule 1 of the Code, permitting a party to withdraw from 
a suit, matter, or appeal, shall be made conditional upon payment 
of the costs of the defendant or respondent as in Form No. 34,” 

This shows that the Subordinate Courts are allowed to exer- 
cise an independent Judgment and.an order under the Rule need 
not always be in that form. , Whether they are in the majority 
of cases, invited to exercise that discretion and do exercise it, is “a 
different story.” But that is not the fault of the framers of the 
rule and of the form. 

Nor is it correct to state, as he suggests in another portion of 
the same article, that in no case is there justification for ordering 
that the suit shall stand dismissed as in para 2 of Form 34. As 
Mr. Venkatachala Ayyar himself puts it, an order under Order 
XXIII Rule 1 Sub-Rele (2) cannot be made by a court suo motu. 
The plaintiff must file an application. To entitle him to get per- 
mission to sue again, he must make, in the petition or in the- 
affidavit supporting it, such allegations as will satisfy the Court (1) 
that the suit must fail by reason of some formal defect or (2) that 
there are other sufficient'grounds. for allowing a fresh suit to be 
instituted. If, as Mz. Venkatachala Ayyar says approvingly, this 
second clause also should be construed ejusdem generis, then it comes 
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i this that in all cases where the plaintiff files an application 
under Sub-Rule (2), on the plaintiff's own allegations, the suif in 
the form in which it stands at the time the application is made 
must fail. When a Court makes an order under Form 34, what 
it does is to act on the plaintiff's allegations and say ‘‘ You are 
out of court on your own showing”, The Court can’ refuse leave 
to withdraw ; and then and there dismiss the suit, for eg hypothesi 
the suit must fail and noi merely may fail because of the formal 
detect. Is it any real grievance that this dismissal is not made at 
once, but is postponed for sometime and made conditional on pay- 
“ment of costs. If, however, as I think, clause 2 referred to above 
need not be-construed ejusdem generis (as to which see the Judg- 
ment of Sadasiva Ayyar, J. in 35 M, L. J. R. page 27) the with- 
drawal can be allowed even in cases in which the suit 
need not fail even if it went on after the petition for withdrawal 
was dismissed, In such’ cases, it will be really a hardship to 
allow the withdrawal petition and add to it that the suit shall 
stand dismissed for non-payment of costs in time, - 


Mr. Venkatachala Ayyar, further states that an 
order in Form 34 need not be set aside by review or 
appeal, but can be treated as one made entirely without 
jurisdiction as it is notcontemplated by the Civil Procedure 
Code. But the real question is whether. it is made without 
jurisdiction. It may be thatan order in Form 34 is not 
contemplated by Order XXIII Rule 1. But an order of dismissal 
of the suit for a formal defect is‘contemplated by the other 
sections of ‘the Code, and that is enough to make it one made in 
exercise of an existing jurisdisction. ven if such a conditional 
order of dismissal of suit to take effect in futuro is not sanctioned by 
any specific section,of the Code it is certainly not against any section 
or the true intendment of the Civil Procedure Code or any other ` 
law relating to the procedure of the civil courts. The High Court 
has power, under S. 15 of the High Courts Act, to prescribe rules 
and forms to be followed and used by Courts subordinate to it pro- 
vided such rules and forms do not contravene any other law. 
The form in question has been framed under the rule-making 
power given in that section also. So the use of the form cannot 
be altogether ultra vires. l 

It seems to me that the best way to meet some of the 
evils which Mr. Venkatachala Ayyar refers to, is to confine the use 
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of Form No; 34 to cases where the suit must fail if the withdye wal 
is ‘not permitted ; and rule 113 gives, I think, a discretion to 


Courts to do go. as 
- 0. V. Krishnaswami Ayyar, 


po District Munsif, Chingleput.. 


—— naam 


SUMMARY OF ENGLISH CASES. 


“De Verteuil v, Kaggs and another, 1918 A. C. 557. 

Public authority—Ezercise of—descretionary power-Limits of 
courts’ power to question—Audi alterem partem. 

The Governor of Trinidad is empowered under Section 203 


of the Immigration Ordinance to transfer, the indentures of the . 
` immigrants from one employer to another on sufficient . ground 


shown to his satisfaction that all of or any of the immigrants 


“indentured on any plantation should be removed therefrom. In 
“the exercise of such power which is not judicial if the Governor 


acts in good faith within the limits of the authority conferred: 


by the ordinance he is fully proteaped and no court has any power 
to interfere. 

It is however within the power and jurisdiction of the 
Municipal Courts to entertain and determine the question whether 
the Governor in making an order acted within the limits of the 
powers conferred upgn him by the Ordinance. 

In acting in the exercise of such power the Governor is nob in 


the position of judge and the aggrieved party. is not entitled to 


insist on the forms used in ordinary judicial procedure. 

_ On the other hand. the Governor cannot properly carry 
through the duty entrusted to him without ‘making some enquiry 
whether sufficient grounds: have been shown to his.satisfaction. In 
making such enquiry there is apart from special circumstances a 


, duty of giving to any person against whom the complaint is made to ` 


make any relevant statement which he may desire to bring forward 


and to a fair opportunity to correct or controvert any. 


relevant statement brought forward to his prejudice,‘ In exceptional 
circumstances the Governor, may, acting.in good faith take action 
even if he did not give an opportunity to the person affected to 
make any relevant statement or to correct or controvert any rele- 
vant statement brought forward tohis prejudice. 


/ 
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In the present case their. Lordships upheld an order of the 
Governor passed ez parte and without any opportunity „given 
before hand to the aggrieved party to answer or explain, on, a cém- 
plaint by the protector of immigrants which he was - subsequently 
given an opportunity to answer. 


John v. Dodwell and Company, Limited: 1918 A. C. 563. 


Principal and, agent-conversion of cheyues—Knowledge of 
agent imputed to principal—Third person coming into possession 
of cheques with knowledge of agent's fraud holds as trustee— Action 
for money had and received—Indian Limitation Act, 9. 13. 


_ The plaintiffs, a Company registered in England were doing 
business in Colombo through their’ branch office managed by 
their agent under a power of attorney. He had power to draw 
cheques on the Company’s account at the bank for the purposes ` 
of the Company. The defendants were sharebrokers in Colombo 
who made purchases of shares for the manager of the plaintiffs in 
‘his individual capacity. For these, the manager paid by means of 
cheques on the Company’s account at the bank which he was not 
entitled to do. The defendants did not personally know that the 
cheques were so drawn but their clerks knew of the same, The 
defendants paid over the cheques to the sellers of shares 
before they received an intimation , from the plaintiffs counter- 
manding the payment. The action is by the plaintiffs ‘to recover 
from the defendants the amounts of those cheques. In allowing 
the ‘plaintift’ s claim regarding the cheques which were not barred 
by limitation their Lordships laid down the following propositions, 
, However little the clerks of the defendants may have known 
of the manager’s transactions, ‘and however innocently the cheques 
“were brought and endorsed, the knowledge of the names on the 
part of the clerks is the knowledge of the defendants. ` 

-If the plaintiffs had not allowed their manager to issue 
cheques for his private purposes and would not ratify his action. - 
the notice which the defendants had got through the agency of 
their clerks of what was prima facie a breach of duty on his part 

. would deprive them of all title to hola the cheques as against the 
plaintiffs, For when an agent is entrusted by his ‘principal with 
property to be applied for the purposes of the latter and to be 
accounted for on that footing-he is by virtue of the doctrines 
applying in all countries ina fiduciary position, and any third 


) 
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person taking from the agent a transfer of the property. with 


. knowledge of a breach of duty committed by him in ‘making the 


_transter holds what has been transferred to him under a trans- 


mitted fiduciary obligation to account for it to the principal. That 
there is no privity of contract between him and the principal 
does not make any difference for the title does not rest on con- 
tract, | 

Where law and the equity are “administered by the same 


courts as aspects of a single system, an action analogous to that 


for money had and received is maintainable in all cases where 
the defendant has received money which ea aequo et bono he 
ought to refund. 

According to the law of England, the action for money had 
and received is in its nature one of assumpsit. founded on implied. 
or imputed contract and depends on a waiver of any tort commit- 


_ ted and on a correlative affirmance of a contractual relation. 


“Under a provision of law analogous to S. 13 of the Indian 
Limitation Act, their Lordships held that it does not apply to a 


, corporation registered outside the country, if it has a residence 
and carries on buginesa inside the country. 


4 


aan aman 


‘In re Becket: Purnell v. Paine. 1918, 2 Ch. 72 C. A. 
Solicitor—Claim for costs, one solicitor retained by plaintiffs 
—Another-acting for plaintiffs without their authority or know- 
ledge—Whether latter entitled to claim costs. ` yi 
`. The Plaintiffs retamed a solicitor for the conduct of their 
action and that solicitor arranged with another that the latter 


a should act for the plaintiffs not as his agent but as the plaintiffs 
solicitor without their knowledge cr authority. This latter solici- 


tor entered into negotiations on behalf of the plaintiffs fora 
compromise of the action? but before it could be completed the 
plaintiffs declined to.employ ‘the original solicitor and entrusted 


-the compromise of the action to a third solicitor. 


After the ccmpromise was completed the plaintiffs discovered 
that the second solicitor acted for them in the action. In a claim 


‘by him for the payment of his costs it was held that there was no 
“contract for service between the plaintiffs and himself and that he 


had no authority for conducting the action on behalf of the plain- 
‘tiffs and that under the: circumstances there was no ratification or 


- adoption by the plaintiffs of his acts. 
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In re Savage. Cull. v. Howard (1918) 2 Ch. 146. , 
` Administration-—Bxecutor’s right of retainer —Specifro legacy 

of stocksto testator’s debtor—Executor cannot claim: right of | 
retainer. i | 

An executor has no right of retainet for the debts due to the 
testator from the legatee against a specific legacy of stocks to the 
debtor. For the existence of such right of retainer there must be 
money in the shape of a debt on the one side and money on the 
other side. The fact that the gift to the-debtor is something like 
money or something which may easily be turned into money does 
not give the executor the right claimed, 

Notwithstanding what was said by Kekewich, J. in In re 
Akerman (1891 3 Ch.212) such a right where it exists is pro- 
perly called one of ‘‘ retainer.” 


Yorke v. Yorkshire Insurance Company. (1918) 1 K. B, 662. 


Insurance—Question as to illness in proposal form— Answer ` 
if exprsesion of opinion or fact—Untruth’ of answer, 1f renders l 
policy void—Evidence of experts— Admissibility — Different 
grounds for same allegation—Whether separate tsswes—Rules of 
Supreme Court, Order LXV, Rr. 1 and 2—Cosis. 

-An antenaiis assured in answer to the question in the pro- 
posal form, “ what illnesses have you suffered,” returned, 
‘none of any consequence.” He also signed a declaration that the 
statements in the proposal form were true and correct. Then the 
policy was issued, which provided that the proposal and declaration 
should form the basis of the contract. 

In an action on the policy by the assignee after the death of 
the assured, keld, that the question was not ambiguous, and that 
the answer thereto was not a mere expression of opinion, and that 
the untruth of the answer rendered the policy void. 

In questions of life insurance the matters at issue are usually 
physiological, medizal, or neuropathic. The importance or other- 
wise of that which should be disclosed to a life insurance company 
may well be -appreciated onl} by doctors or surgeons. Hence 


medical opinion is admissible in evidence, 
“ An igsue is that which, if decided in favour of the plaintiff 


will in itself give a right to relief, or would, bub for some other 
. congideration, in itself ERER right to relief; and if decided in 
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favour of the defendant will in itself bea defence.” | (Harwell v. 
Daring [1915] 1 K. B. 54). Where various grounds are put for-: 
* ward for the same allegation, each ground does not raise a separate . 
issue. 


Upjohn v. Hitchens ; Upjohn v. Ford. (1918) 2 K. B. 48 
(C. A.) 

Landlord and Tenant—Covenant ie lessee to keep premises 
insured against fire in specified company—War risks excepted in 
the policy— Refusal by lessee to insure against fire due to enemy 


aircraft, if a breach of covenant—Admissibility of evidence of 
terms of usual policy, 


By a lease of 1905 “the lessee covenanted to keep: insured 
the premises: againsi fire in the joint names of the lessor and 
- the lessee in a named company, and did in fact so keep insured 
the premises. The policy excepted war risks. The landlord, who 
till then bad accepted the policy as sufficient, called ‘upon the 
lessee in 1915 to insure the premises against fire that may 
be caused by enemy aircraft. On the refusal of the lessee to 
‘comply with his demand, the landlord, brought an acon to eject 
the lessee. 

Held, (by the majority) t that the covenant was to effect such a 
policy as was usual in the specified, companies, that evidence was 
admissible to show that such companies did not ordinarily insure 
against fire due to aircraft, and that there had been no breach of 
covenant. = 

Pickford, L. J., dissenting held that the covenant was to kėep 
the premises insured agàinst fire due to any cause, and that there 
-was a breach of covenant. 

Mitchell-Henry a, Norwhich Union Life Insurance ‘Society. 
(1918) 2 K B, 67 (C. AJ) 


Payment—Remiitance by post in a registered letter of trea- 
sury notes to a considerable amount, if usùal and in the ordinary 
course of business, 

The use of the word ‘ remitting’ ina ngis of demand bya 
creditor impliedly authorised the debtor, to send the money by 
‘post, but it is not usual to send so large an amount as £48 and 
-odd in Treasury -notes ina registered letter, and therefore the. 
.debtor had failed to prove that he had paid his debt. 


X 
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Munro, Brice and Co. v. War Risks "Association. (1918) 2. 
K, B, 78. . 

Insurance E E of the'-sea except coup tare and 
sewzure—Burden of proof of esi a ae ofloss of ship , 
by risks insured as well ‘as uninsured, 

_In an action upon a marine insurance policy which ‘insures 
against perils of the sea except capture and seizure and conse 
quences of hostilities, when the assured has proved that his ship 
has sunk at sea, he has made out a prima facie cage against his 
underwriters on that policy ; and it is for them to set up the “free 
of capture and seizure” clause and to bring themselves within it, if 
they can. 

When the exception is as wide as the promise and qualifies 
`: the whole of the promise, it is for the plaintiff to prove facts 
which negative the application of the exception; but where the 
exception merely excludes from the operation of the promise 
particular classes of cases, which but for the exception would fall 
within it, it is for the defendant to set up and prove the excep- 
tion,.when the plaintiff-has made out-a prima facie case. 

A person can’t recover ona policy of insurance, if the 
probabilities are equally in favour. of a loss by the perils insured 
against and other perils, 





Coldingham Parish Council v, Smith. (1918) 2 K. B. 91. 

Father and child—Liability y of father to maintain adult son. 

Under the English law, a father ` is not liable for the 
maintenance of his adult son in the absense of an order of the 
justices under the statute of 43 Eliz. O9. | 

' Melles & Co. v. Holme. (1918) 2 K. B. 100. . : 

Landlord and tenant—Covenant by landlord to keep premises 
in tenantable condition—Demise of portion of a house—Damage 
caused. by defect in portion under the control af landlord—Notice 
of defective condition to landlord, if necessary. 

On the strength of a covenant by a landlord to keep the 
premises in tenantable condition, an action can be maintained 
against the landlord for damage sustained by the tenant to whom. . 
only a portion of the house has been let, without a notice by the 
lessee: of the defective condition to the lessor, where the defect is 
not in the portion occupied by the tenant. but: in the portion 
retained under the control of the landlord, 
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, Whiteley v. Hilt. (1918) 2 K. B. 115. 
_. ‘Hire-purchase agreement-—Option to purchase—Sale by 
hirer, if a repudiation of agreement—Measure of damages in an 
action for detinue and conversion. 


Under a hire-purchase agreement the hirer had the 
option to purchase the chattel by payment in: instalments, 
but he was to be a bailee only till the last instalment 
was paid. He could also terminate the agreement earlier by re- 
turning the chattel. Before all the instalments were paid, the 
hirer sold the chattel to the defendant. In an: action for detinue 
and conversion, held.. that the defendant had acquired no interest 
in the chattel, as the sale by the hirer amounted toa repudiation 
of the agreement and therefore the hirer had no interest to convey ; ` 
also that the measure of damages was the full value of the chattel 


` and not merely the amount of the instalments remaining unpaid. 





Repton School Governors v. Repton Rural District Council : 
(1918) 2 K. B. 153 (C. A). 
Building Bye-laws—Local Government—Air spaceat rear of 


‘new building —Reasonableness of Bye-law—Public Health Acts 


Amendment Act, 1908, 9. 28. 


A bye-law framed by the defendant council under the Public 
Health Acts Amendment Act, 1907 stated that every person 
erecting anew domé@siic building should provide in the rear of 
such building an open space of not less than specified extent. 


5, 24 of the Act says, that “for the purposes of the Public 
Health Acts and bye-laws framed thereunder, the making of. any 
addition to an existing building by raising any part of the roof, by 
altering a wall or making any projection from the buildings but 
so far as regards the addition only shall be deemed to be the 
erection of a new building, ” 

On the question of reasonableness of the bye-law it was held 
that the bye-law was unreasonable and therefore bad. Where the 
effect of construing a bye-law in a particular way would lead to a 
result quite unnecessary for the protection of the Public Health 
and would at the same time seriously hamper the exercise of 
ordinary rights by the proprietor, one would be entitled to say 
that the bye-law is void because it is unreasonable, 
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J OTTINGS AND CUTTINGS. 


Lord Brougham.’ Brougham was one of the most learned 
men of his time. Samuel Rogers, on-seeing him drive away 


from a country house, remarked, “There go Solon, Lyourgus, , 4 
Demosthenes, Archimedes, Sir Issac Newton Lord Chesterfield, . 


and a great many others, in one post-chaise.” 


The saying of Augustus, ‘‘I found Rome brick, I leave 
it marble,” is finely used in the peroration of Brougham’s speech 
on Law Reform, in the House of Commons in 1828: 

“ It- was the boast of Augustus,—it formed part of the glare 
‘in which the perfidies of his earlier years were lost that he found 

Rome of brick, and left it of marble; .a ‘praise not unworthy a 
‘great prince, and to which the preseni reign also has its claims. 
But how much nobler will be the sovereign’s boast, when he shall 


have it to say that he found law dear, and left it cheap; found it ` 


a sealed - book, left it a living letter, found it the patrimony of the 
rich, left it the inheritance of the poor; found it the two-edged 
sword of craft and oppression, left it the staff of honesty and the 
shield of innocence.’ | 

On Brougham’s elevation to the AN Daniel O'Connell 
said :“ If Brougham knew a little law, he would know a little of 
everything.” 

Sydney Smith, seeing Brougham in a carriage, on the penel 
of ‘which was the letter B, observed. 

‘* There goes a carriage with a B outside and a wasp inside.” 


~ Brougham declined Canning’s offer of the office of chief 
Baron of the Exchequer, because i it would koop him out of 
Parliament. 
“True,” said Canning, “ but’ you will be ny one stage 
_ from the woolsack,” ' 
"“ Yes, rejoined Brougham, “but the kana will be off,” 


Brougham’s self-importance'is seen in his remark concerning 
the cabinet in which he was Lord Chancellor from 1830-34 : 


“The whigs are-all ciphers, I am the only unit in the cabinet 
that gives a value to them.” 
f In a speech on the address bo the Crown, after ` the Duke of 
Wellington had become prime minister, Brougham said. 
“The country sometimes heard with dismay that the 
soldier was abroad. Now there is another person abroad a less 
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important person; In the eyes of some, an insignificant person— 
whose labours had tended to produce this state of things. The 
schoolmaster is abroad ! and I trust more to the schoolmaster 
, armed with his primer, than to the soldier in full military array, 
“ for upholding and extending the liberties of my country,” - 
' Brougham’s irritable temper often led him, when Lord Chan- 
cellor, to squabbles with the counsel at the bar. On one 
occasion, while the learned Sir Edward Sugden was pleading be- 
fore his lordship in a very important case, and just in the middle 
of what he conceived to be the most essential part of his argument, 
Brougham suddenly threw back his head on his chair and, closing 
both eyes, remained in that position for some time, as if he had: 
been asleep. Sugden abruptly passed, waiting no doubt till his lord- 
. ship should resume an attitude which would be more encouraging 
. for him to proceed with his argument. On this, Brougham sud- 
denly started up from his reclining position and resuming that in 
which he usually sat when on the Bench, epee wee Sir 
Edward after the manner so peculiar to himself. 
“Go on, Sir Edward: proceed, Sir Edward; what is the 
cause of the stoppage?” 
es My lord, I thought your lordship was not attending to my 
argument.” 
“You have noright to think any such thing, Sir Ed- 
ward ; it’s highly improper in you to doso; go on, if you please.” 
Sugden resumeg his argument, and had proceeded but two 
or three minutes, when Brougham snatched upa pen, and com- 
menced writing on some letter sheets in front of him. Sugden 
again paused in.his address to the Court, and leaned with his 
elbows on the bench before him, asif willing to wait patiently 
until his lordship should finish his writing. 
“Sir Edward!” exclaimed Brougham in angry and ironical 
accents ;“ pray what is the matter now? i 
“ I thought, my lord, that yonr lordehtp was temporarily occu- ` 
pied with some matter of your own.’ | 
“ Really, Sir Edward, this is beyond endurance.” 
` “I beg your lordship’s pardon ; but I thought _ your lordship 
. was writing some private letter. 
‘Nothing of the kind, Sir Edward,” said Brougham, ‘tartly 
“ nothing of the kind. I was taking a note of some points in 
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your argument, See, would you like to look ab ib?” said he, sar- 
castically, holding out the sheet of paper towards Sir Edward. . 


“O not at all, your lordship. I do not doubt your lordship’ S 
word. I must have been under some mistake.” 


Sir Edward again ‘resumed, and Lord Brougham, Ng Wah 
his head on the back of his chair, looked up towards the ceiling of 
the Court. 


CONTEMPORARY LEGAL LITERATURE, 


The World-war and the Evolution of World-Justice, was the 
subject of an address delivered by Mx. Edgar Bronson Tolman the 
President-of the Illinois Bar Association at its annual meeting 
which is printed in the American Law Review for J uly-August. 
Evolution is the result of conflict. It is after great conflict that ` 
the conception of justice between individuals as conceived 
at present has been evolved. Much as one regrets the present 
world-war Mr, Tolman hopes that victory:for the allies will lead 
to the happy result of the evolution of the proper conception of 
justice as between nations. As between individuals, there is no 
difference of opinion that every man is free to do that which he 
wills, provided he infringes not the equal freedom of any other 
man, Every one is entitled to live and one cannot take 
the life or property of another because he competes 
with him in business. ‘Nor is one permitted to take 
the property of another because he is not able to develop his 
property to the best advantage. , The right to enter into contracts, 


_ but at the same time the duty to keep to them unless abrogated by 


mutual consent, is also undoubted. All are agreed that every one is 
entitled to choose the kind of work he would do, that he shall have 
equal opportunities with every other man to do it and that there 
shall be no interference with the exercise of the right of free 
industry. The right of free exchange between every individual and 
every other is equally recognised. The universal recognition of 
these rights has incorporated them into the law of every civilised 
country. Why should not these principles be equally applicable 
to nations? The allies are for their application to-nations as well. 
Just as for individuals justice is dependant largely on the existence 
of courts of justice, there must be a court of justice where inter- 
national rights are adjudicated upon and enforced by the 
J 3 
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combined force of nations. .This war will. lead to the 
evolution of such a court of justice and such a combination of 
nations to enforce the-awards óf that court. Another address 
also is printed by Sir Frederick Smith, the Attorney-General of 
* England who summarises the allies’ war aims thus. First of all, 
that nations, whether they be great or small, shall be entitléd 
to live their own lives in peaceful development according to their 
own impulses and their own constitutions and there shall 'be no. 
more talk in the world of aggressive wars being waged by nations 
at any moment which promise theñ advancement.’ In the second 
place, that there shall be devised some method by which a degree 
1 of sanctity shall be ccnceded to international agree ments compa- 
rable to that which honorable men and law abiding citizens give to 
their own contracts under our domestic laws, 


Dementia. Germanica is an article from Mr. Erick Brandies 
which the Editor blesses as the most accurate analysis that has 
hitherto appeared of the German mentality. According to the 
writer, it is not merely the Kaiser and his clique that the allies 
have got to fight. They have got to fight the whole German people 
who are affected by this disease. With the American, the state ` 
exists for the protection of the individual. In Germany, the indi- 
vidual exists for the protection of the state. It is the greatest ambi- 
tion.of the individual to die for the state ; no death is higher than. 
that. The state is the Moloch that demands human sacrifice. In 
Germany, life-is not a human element. It is a scientific factor: 
Your ` principal : duty if you are a male is. to become a soldier 
when you are old enough to fight for your country when necessary. 
Secondly, ‘you-must marry and ‘become a father. You should 
produce enough children to keep the army up to ‘the ~ required 
strength. If you are a female, you must be healthy, so that you 
can ‘marry and be the mother ‘of men. You must also be a good 
house-keeper, : for the future soldiers should be strong, well-fed and 
sensibly brought up. There is no sentiment about all this...A 
large race, a strong race, an efficient race—that is what Germany 
wants. For that reason, Germany before the war had fine 
schools, fine play-grounds, fine parks, That is why she paid sö 
much attention to art, literature and science. Happy: people 
make healthy ‘people, healthy people, make strong people; 
strong people. make good fighters, German people must be 
happy, -by order of the Kaiser. The human soul is a Pér- 
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sonal affair. Officially it is not known, The German wor- 
ships title. To him, it is not to question whether the ,State 
is right or wrong. The state orders, and the order is ‘the 
justification and an end in itself. The German system is 
everywhere, it concerns itself with everything, it works at all ` 
times. If the system decides that frightfulness is the proper proce- 
die, then nothing is permitted to stand in the way of execution 
of orders. The'German loves his family. “He is a human being, 
more sentimental more idealistic than most of you. But carved 
into his brain, into his heart, into his soul, are the words that mean 
more to him than the ten commandments—With God, for King, 
and Fatherland. America must fight and replace these words 
by the words ‘‘ Liberty, Equality: and Fraternity.” 


The journal contains the account of a famous litigant. It is an 
exciting story, quite as much as that of any lawyer or of judge. His: 
name was Kruegal, He was a native of Texas. He was the plaintiff 
in more than 200 causes and he owed more than 10,000 dollars in 
court costs. He sued judges, clerks, masters and j jury and all sorts of 
persons on all sorts of claims. Judges devised various methods to 
get rid of him but he was up again with a new litigation. ‘They 
imprisoned him fined him, enjoined him stopped him in argu- 
ment but every one of those expedients failed. 

In the Canadian Law Times, there is a useful summary of 
registration law in Canada. The Act of 1914 makes registration 
notice and makes registered instruments affecting land to 
take precedence over unregistered instrumerfts unless the grantee 
had express notice of the previous unregistered transfer, Tacking 
is not allowed to prevail againsé registration, Registered equitable 
claims rank equally with registered legal claims. Subsequent 
advances under a prior registered mortgage take, precedence of the 
subsequent registered mortage under which payment is made earlier 
- but otherwise if there was notice cfthe later mortgage at the 
time of the advances whether the advance is obligatory by the 
contract or not. In the following cases, however, prior registration 
does not prevail (i) where there is a sale of land in respect of 
which there is only a contract-for sale in favour of the. vendor 
and the sale is subsequently completed and a mortgage is executed 
“ for the balance of purchase-money, The - latter takes precedence. 
over the sale, Failure to make inquiry as to title-deeds may be 
negligence but does not take away the precedence by the statute 
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(ii) Where a person pays off a prior registered mortgage in ignor- 
ance qf a later registered mortgage he is entitled by subrogation to 


claim precedence over the registered mortgage. 


———— 


i BOOK REVIEW. 


THe Law oF Ansion AND DILUVION. Vow. I by Trailokya 
Nath Ghose, Vakil, High Court, Calcutta. Published by 
S. C. Chowdhury, 29, Kalidas Sinha Lane, Calcutta. 

Though in form a commentary on Bengal Regulation XI of 
1825, Mr, Ghose’s book is a small treatise by itself, dealing at 
considerable length with a branch of the law, no doubt of special 
importance i in Bengal but coming up for consideration pretty 
. frequently, even in this Presidency in connection with the Lanka 
formations in the Godavary and the Kistna. There is a large 
mass of Indian decisions on the subject and the author has done 
a useful service in collating them with foreign precedents and 
endeavouring to show how far the law in India has taken a line 
of its own on account of historical or geographical causes. Mr. 
Doss’s well-known work has in the very ‘nature of things to deal ' 
with the present subject only in a narrow compass and the 
present book suppliesa real want. _ We do not know when the 
next volume will be issued, but in the meanwhile the absence - 


' of an index to this volume will be felt to bea serious drawback. 
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PURCHASER’ S REMEDY UNDER 0. 21, R. 93 O'P, 0.— 
EXCLUSIVE OR CUMULATIVE ? 


In more than one recent case there has been either an actual- 
‘decision or at any rate a clear expression of opinion that, in execu- 
tion sales governed by the ‘new Civil Procedure Code, the auction- 
i purchaser, if he seeks to recover his purchase money on the 
-ground that the judgment-debtor had no saleable interest in the’ 
property sold, must come in only under O. 21, r. 93. This view, 
as compared with the previous state of the law, implies not merely 
a restriction in point of procedur €, vig., the exclusion of a regular 
suit, but certain other serious limitations consequent upon such res- 
triction, viz., that redress must gener allybe sought before confirma- 
tion of the sale (except of course where there may bs fraudulent 
concealment within the meaning of S. 18 of the Limitation Act,) 
and that the re-payment could be had only if the sale ‘itself is set 
aside under O. 21, r. 92 and not on the basis of a finding in any 
independent proceeding between the: purchaser and the parties to 


the suit or between the purchaser and a third party claiming by ` 


title paramount. We may also point out in passing that in the 
Limitation Act of 1908, Art. 172 of the Act of 1877 (which 
allowed the purchaser a period of siaty days from the sale for an 
application under $. 313 of the old Code) has been omitted, so 
that the purchaser must, if at all,-seek the help of the court 
within the thirty days allowed by Art. 166. In view of what 
was regarded as practically settled Jaw under the old Code, it can 
scarcely be denied that a construction involving such serious 
departure therefrom can be justified only by clear language in the 
new statute necessitating the difference in interpretation. Ap- 
_-proaching the question in this light, it must be admitted that O. 21, 

r. 93 of the Code of 1908 is worded very. differently from S. 315 
of the Code of 1882 and the nature and extent of the variation 
are such as to preclude the assumption that it was not deliberate, 


\ 
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So long as even the limited remedy, allowed by O. 21, Rr, 91 


_and°93 is recognised, it is impossible to maintain broadly that court 


sales in India are governed by the rule of caveat emptor and that: 
there is no warranty of titleat all. The English principles adverted ' 
“to in. Dorad Alley Khan’s Case 1, must therefore be applied here 
with great caution. Nor does it appear to us right to put aside, in 
the consideration of this topic, all notions pertaining to the law of 
-private contracts and transfers, -The Court being the selling 
authority, these notions have necessarily to be applied with sub- 
stantial reservations and modifications, but the Judgment of the 
Judicial Committee in Kala Mea v. Harperink 2 clearly shows 
that even here the fundamental principles of the law of contracts 
are not out of place, for the decision in that case cannot be 
justified on any specific provision in the Code (see also the obser- 
_ vation at the end of the judgment in Birj Mohun v. Umanath 8). 

` The scheme of O. 21 of the Gode and of the Forms connected 
‘with it suggest clearly that an ‘execution sale is treated as in a 
sense a contract between the court and the purchaser; only the 
Legislature has preferred to state in terms in the Code some of 
the incidents thereof rather. than leave them to be regulated by the - 
general law -of contracts (see Venkatachellamayya v. Nilakanta 

Girjee 4.) We must also obgerve that arguments based on decisions 

under the Code of 1859, “(or the earlier Regulation. VII of. 
1825) are apt to mislead, | because, that Act did not make any 
provision for recovery of purchase money—whether by petition - 
or otherwise—on tha, ground that the judgment-debtor had no 
intérest in the property sold. 


, But, assuming that a judicial sale involves something in the 
nature of a contract. between the court and the purchaser, there 
still remains the question, how the disappointed purchaser is to . 
get relief as against the persons to whom the court has paid the 
purchase money : between ` "him and them, it will» be difficult to 
imply any privity of contract. True, it has sometimes been held 
that as the court generally acts at the instanca of or on informa- 
tion supplied by the decree-holder, he is the person to be held 
responsible for anything that- the court might have done under 
his instructions (Pardvati v. Govindasami 5,) but it would be 
too much to extend this doctrine to cases in which the decree- 

(1878) I. L. R.8 6. 806. a. (1908) I. I. R. 860. 823. ~ 

a (1892) I. L. R. 20.0 8. (P. C.) 4. (1917) I. D. R. 41 M. 474, 

5. (1915) I. L. R. 39M 903=29 M. L. J, 467, 
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holder made no kind of EN tation as ae the nature of the 
judgment- -debtor’s title excepts what may, be implied from the 
act of his asking certain property th be sold țin: execution of the ' 
decree. Under the cade, Hg NDE akak disate which the 
not by the parties ai it is Tà not miey om ie information 
which the decree-holder may~give but on what’ “the court may be 
able to ascertain from the-~judgment- debtor Tor other persons 
whom it may summon for the- he-—purpose. At any rate the theory 
last mentioned cannot be pressed into service- to the extent of 
obtaining relief even against—persons who took-no part in the sale 
proceedings but to whom nevertheless the parehase money may 
have been paid, as for instance by ' waly ‘of-rateable distribution. 
It is in this view that oné Ti obliġed to--regard the statutory 
provision in the code as the Zalisive basis on_which alone a claim 
for repayment can be made against the-person to whom the 
purchase money may have begi paid by thé“court; and if this be 
the true standpoint, there can-be little doubias_to the result., of 
applying to the case the well-established prifidiple that where an 
obligation is created by statute but md farode of enforcing its 
performance is ordained, the-common law may find a suitable 
remedy, but if the Act which—treates the ‘obligation ‘provides for 
enforcing its performance 1 ira na special annie the general ‘rule is 
that performance? cannot be enforced i in anyother manner, (See 
` Doe D. Bishop of Rochester v.. Bridges 1 and Lin gap pa Goundan 
v. Esudasan ?. We donot think the present case can be said 
to be one in which the provision in the sta bite is” merely confirma- 
tory of a pre-existing right so as to justify ithe p presumption that 
the remedy provided in the statute is ‘cumulative or alternative 
(Cf. Ramayya v. Vedachalla 3.) : 


Considering the language: of the provision in the Code, in the 
light of thé above remarks, ‘it ib will-be Clear that the omission from 
O. 21, r. 98 (of the present-code) of the secsaid clause of 5. 315 
of the Code 1882, makes a material difference” in the scope of the 
rule, The cases which under-the Code of 1882 ‘recognised a right 

to repaymenit of the purchase—money even-when the judgment- 
debtor's title was negatived in independent “proceedings rested 
mainly upon the existence of-the second - clause in 8. 315, And 
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1. 1B. and Ad. 859, a 2, (1908) I L. R. 27M., 13, 
8. (1690). L. R. 14. M, 441, ` 
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in recognising a right! of suit generally, some reliance was also 
placed upon that ,clause though for this purpose’ the decisions 
principally laid stress on ‘the. ‘general terms of the declaration 
in the third clause ‘and on thd tise of the optional language 
“(may be enforced by way of. execution’) in the last clause. It 
must be recognised that none of these considerations is admissible 
under the new code in view of the alterations in the rule. 
Not merely has the second clause been omitted but the form 
‘of the declaration of right (in the 3rd clause) has been materially 
changed and the language in which the form of the remedy is. 
indicated is not such: as to ‘permit of its being construed as 
optional. 


Under the rule as it now stands it seems impossible to hold 
_ (ag under the earlier rule) that even if a purchaser does not get the 
` gale sét aside under Ri; 91 and 92, he can apply for an order for 
repayment; and if one should’ hold that even in such cases there 
is nevertheless a right of suit, that would be introducing a ‘diver- 
gence between the scopes of the two kinds of remedies; a result 
` for which there is no warrant; under the old code, the two 
remedies were co-extensive, though for purposes of limitation an 
application under 8. 315 may have been governed by the three 
years’ rule (under Art. 178) anda suit by the six years’ rule 
(under Art, 120). .See Girdhari v. Sital Prasad 1, Nilakanta v. 
Imamsahid 2, Sidheswari Prasad Narain Singh v. Goshain 
Mayanand 8, Mohiudeen Ibrahim v. Mahomed Mura Lewat 4 and 


Amritala y, 7 ogendia 5, 


Looking however at the question from another point of view, 
‘ome is at a loss to see how justice isto be done’ under the new 
code if a case like Kala Mea v. Harperink 6 should now arise. 
The moral and practical considerations there emphasised by Lord 
Macnaghten can never lose their force but none the less the case 
would: not fall under R. 91. It may be said that there is nothing 
* in the new code which precludes the maintainability of a suit by 
the purchaser (in certain circumstances) to have the sale set aside, 
but what is the use of giving him that relief unless it can be 
_ followed up by a direction (whether in the same prodeeding or in 
' some other proceeding) for return of the, purchase money. How 
1., (1889) I L.R 11 a. 872. (1892) I L.R. 16 M. 861. 


2 
8," (1918) I. D. R. 35 A. 419. | 4.. (1912) 98 M. L. J. 487. 
b. (1912) I. L. R. 40 O: 187. 6 (1908) I. L. R. 86 0, 823. 
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then is this lat- mentioned relief 69, be av Aided in such a case 
“consistently with the view thie ER. 93. is both-éxclusive ‘and exhaus- 
tive asto the auction ‘purchiaseits right to ‘eet back his money. 
‘Take again a case in which ` property. ys brought to sale (as + 
frequently happens) pending a regular ‘suit by a claimant who : 
has failed in the claim proceedings ‘or pending-an appeal by him 
after failure of his suit in the court of. firgt instance, It some- 
times happens that the auction purchaser i ig- -nót- made a party to . 
such suit, but whether he is’ or’ not, how i is he to get back his 
money if as the final result of the claim .case the judgment- 
debtor's title is negatived: ‚Caveat emptor is easy enough to’ 
-> repeat as a formula but- - the. persons, who will really suffer 
in the long run by .such~a state ‘of the law are judgment- 
debtors; for no property . -when sold in court . auction can be 
expected to fetch anything like a fair. price if the position of `- 
the purchaser is beset with-so much risk dnd uncertainty. “It 
may be added in this connection that even When the Code of 1859 
was in force, it was recognised-that the judgment- -debtor could in 
certain circumstances get the sale set aside by suit on grounds not 
covered by S. 256 of that code, see Abdul Hye v. Nawab Raj 1, and 
that the purchaser may in such a case maintain a suit for refund of 
the purchase money (see Musst. Doolhin v. -Baijoo Oojha 2, Neel- 
kunth v. Asmun Matho ? , cf; Hiralal v, Karimunniser 4. and Ram 





legal beats for the vague dadha IS considerations on which relief 
was given in some of those cases. , 7 ` 


If the purchaser’ s right to SnD of the purchase money 

is to be limited to cases in which the sale is $ set aside under O. 21, 
- B; 92 Civil Procedure Code; ‘the question oft -procedure; whether hé 
should claim it only by an application ‘in the execution department 
or can ask for it in a separate s suit of his own, is of comparatively 
smäll’ importance, except, as-pointed out above; for the difference in 
the periods of limitation governing the two “kinds of ‘remedies. 
The language of R. 93 cannot be taken to Aiithorise anything but 
an application though it will not always be easy to say what court 
one should apply. to e. g» whethér only to the Court which 
passed the decree or 'to the Court whichsactually , held the sale’ 
-or seb: aside the sale or to the court which distributed the sale 
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1, (1868)9W. R.1968 * ` a: (1867) 2 Agra 60. | 


BB (1871) 3N. W. P.67. 0 f°). (1880) I I. R. 2 A,,780, 
AD 5. (1880) I, L. R 2 All. 828. 
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proceeds (and it is conceivable that these may be different Courts). 


The-maintainability of a ‘separate suit must then be restricted to 
cases in which the purchaser has a right to ‘relief independently 


4 of the provisions of the Code (cf. Parvati v. Govindasami 1). 


‘With reference to the recent decisions bearing upon the h 
question, we must cbserve that Prasanna. Kumar Bhatta Charju 
v. Ibrahim Mirza 2, which is almost the only decision that affirms 


` aright of separate anit even under the new Code, merely follows 


Rustomji' Ardeshir Irari v. Vinayak Gangadhar Bhat 3, and 
Muhammad Najib Ullah v. Jai Narayan $; buta different view 
has been taken by the same (Calcutta) High Court in a later case, 
after a fuller discussion and on a due consideration of the altera- 
tions found in R. 93. (See Juranu Mohamad v. Jathi 
Mahamad 5. The decision.in Rustomjt Ardeshir Trani v. Vinayak 


“ Gangadhar Bhat 3 , though pronounced after 1908 related to a 


transaction that happened’ under thé Code of 1882 and may be. 
justified (though not so expressed) on the principle of saving vested 
rights of suit as recognised in Mohideen Ibrahim v. Mohomed 
Meera Lewat . 6, and Tirumalaiswam Naidu v. Subramanian 
Chettiar 7. See also Girdhar Das v, Sidheswar Prasad 8. The 


- decision in Muhamad Najib Ullah v. Jai Narayan 4, no doubt 


followed though reluctantly the Full Bench ruling in Munna ` 
Singh v. Gajadhar Singh’, ‘9, but as explained in Nannu Lal v. 
Bhagwan Das 19, it was given without noticing the changes 


, effected by the new, Code (see also Man Mohan Lal v. Gopi 


Nath 11. 
1 f i 
‘ i SUMMARY OF ENGLISH CASES. 
Nott and Cardiff Corporation, In re, (1918) 2 K. B. 146 
(C. A.) 


Contract— Oonetruction. nof reservoir for cor E KN 
order of Engineer for extras—Reference to arbitratjon—If 
arbitrator can dispense ‘with written order—Occupation of 
ratlway—Rates. , oy 








. (1915) I. T. R. 89 M. 808.. 2. (1917) 411. O. 924, 


1 
8. (1910) I. L. R. 86 B...29. 4. (1914) I. L. R. 36 A. 529. 
b. (1917) 22 0, W N. 760.-- 6. (1912) 28 M. L.J. 487.` 
7. (1916) I.L. R 40 M 1009. 8. (1918) 16 A, I. J. 236.. 
9. (1883) I D “R. B'A. 577. 10. (1916) L L. R. 89 A. 114, 


11. ' (1918) 16 A.L. J. 511, 
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A contractor entered into a ‘contract with a municipal 
corporation to construct a reservoir for a fixed price in accordance 
with a specification, The’ contract contained -the usual provisions 
as to the execution and the supply of materials to the satisfaction 
of the Corporation Engineer.! The contractor was to be paid 
from time to time on the certificates of the “Engineer. As regards 
extras, additions. alterations, etc., the corporation was to be liable 
for payment of any charge, only if they had been carried out on 
the instructions of the Engineer in writing. It was further 
provided that disputes between the pana and the corporation, 
were to be referred to arbitration. - i 

After the execution of the work the “ contractor demanded 
additional payment with reference to extra work for which there 
were no written instructions of the Engineer, but which, the 
contractor alleged, were carried out at the „instance of the 
Engineer and his subordinates On a reference to arbitration the 
award was in favour of the contractor. tn an action upon ‘the 
award, 

- Held (by the majority) that the order in ik ne of the 
Engineer was a condition precedent to a claim by the contractor 
for additional payment for extras; that the arbitrator could ‘not 
dispense with it, and that he could act.only in accordance with 
the contract: and that therefore the award: cf the arbitrator for 
extras was bad, = 

Where the corporation were the owners of a railway, and 

: according to the specification the contractor was to.take over, the 
railway and put it in good condition, and he was also to pay the 
wayleaves “payable by the corporation to landowners over whose 
lands the railway was constructed, but there was no provision as 
to payment of rates, and the rating ‘authorities collected the rates 
from the contractor as the occupier of the railway, Held that 
there was no implied undertaking by the corpora to repay the 
rates to the contractor. 


+ 


Artizans Labourers and General Dwellings Company v. 
Clifford. (1916) 2K. B. 228 (K. B. D. and C.A.) 

County Courts Act, 1888, 8, 138—‘Person holding or claim 
ing by, through or under tenant—Tenant’ ae ifa person 
within the meaning of the section. ue 
= A tenant's wife who had been left in possession , of the 
premises in the absence of the husband who had gone abroad to 


i 
i 


` 
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serve in the Army, is a person within the meaning of “any 


person ‘holding or claiming by, through or under him” (tenant) 


within the meaning of S. 138 of the County Courts Act.: 





Daniel v. Rogars. (1918) 2 K. B. 228 (C. A.) 

Registration of Business Names Act, 1916, S. 8, sub-S, 1— 
Failure to register business name—Right to enforce— Business 
contract—Possessvon of goods, 

By S, 8, sub-S. 1 of the Registration of Business Names Act, 
1916, a person who carried on business in a name other than his 
or her surname was required to register his business name. If 
he failed to do so, the'rights under any contract entered into by 
him in relation to such business were unenforceable by action or 


` legal proceeding in his business name or otherwise. 


F who wasa defaulter within the meaning of the above 
section bought the goodwill and stock-in-trade of one R, and 
entered into occupation of the premises where R. had carried on 
the business. Some time after the assignment, a judgment 


_ creditor of R. purchased in execution the stock-in-trade of R. On a ` 
claim by F to the goods, Held, whether or not the goods passed to 


F under the assignment, her right on the comnion-law title by 
possession could be Senora: 


i 





Henman v. Berliner, 1918) 2 K. B. 236. | 

Landlord andetenant—Covenants by lessee to pay outgoings 
and keep premises in repair—Collateral agreement: by landlord 
to put drains in good condition—Expense incurred by landlord in 
repairing drains in obedience to Sanitary Authority, if recoverable 
from the lessee. 

On an undertaking by the landlord that he would put the 
drains in sound condition, the defendant agreed to take on lease 
the plaintiff's house. ' Subsequently the defendant entered into 
possession, and executed a lease in which he covenanted to pay 
all outgoings and keep the premises in repair, but the landlord had 
not put the drains in good order. Some years after, owing to the 
nuisance caused by obstruction in the drains, the Sanitary 
Authority ordered the plaintiff to put them in order. The 
plaintiff did so and sought to recover from the defendant the’ 
expense incurred, on the strength of the covenants above- 
mentioned. ee 


t 
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Held, that the covenants ` relee tof ia state of things which 
assumed that the landlord had carried outs his: undertaking to put 
the drains in proper condition before the defendant entered into 
ee and that therefore the lessee was not liable. 

Montefiore v. Menday Motor componeni Company : (1918) 2 
K. B. 241. 

` Contract—Commission payable for obtaining benefit from 


Government—Contract opposed to public policy—Iegality not 
pleaded—Duty of Court to take objection. 


It is contraty to public policy that .a ‘person should be hired 
for money or valuable consideration when he has access to persons 
of influence to use his position and interest to procure a benefit 
from the Government, 

It is well settled that “ when it is apparent cn the face of a | 
contract that it is unlawful, it is the duty’ of the Judge himself to 
take the objection, and that, too, whether the parties take or 
waive the objection” per Farwell, L. J., in N. W. Salt Co..v. 
Electrolytic. Alkali, „Co. (1913) 3 K. B. 422, pane! wen 





Redebiaktiebolaget Argonant v, Hani: (1918) 2 K. B. 247. 


Principal and Agent—Charterparty between ship-owners and 
limited company ‘as charterers’—Claim. by undisclosed principal, 
if sustainable—Contradiction of written. contract. 


A person, who claims tube the undisclosed principal of 
another, between whom and the ship-owners a charterparty was 
entered into, cannot. maintain an action against the ship-owners 
by virtue of any of the provisions of the writien contract, where 
it is clear on a construction of the whole document that 
the words ‘as charterers’ used with reference to the' party, 
who is alleged to be the agent, are not merely words of description 
but are used for the purpose of describing an essential ` part to be 
performed by the party in the tratisaction’which the contract is 
dealing with. 


Anghinelli v. Anghinelli : (1918) P. 247 (CO. A.) 

Judicial Separation— Residence in* Engiand at the time of 
suit—Domicile elsewhére—Jurisdiction of English Court to enter- 
tain an action for Judicial Separa non Matrimonio Causes 
Act, 1859, Ss. 7 and 22. 

On a petition by a domiciled ne woman for a judicial 
separation from her husband, who was -living with his wife in 


Ja 
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England: at the time of suit ‘but whose domicil was alleged to be 
Italian, the husband pleaded that the English Court had no jutis- 
„diction as he was a domiciled Italian, 

` Held, that the Divorce Court in England had jurisdiction to 
entertain the suit, as it was -residence and not domicil that 

conferred jurisdiction. 

Semble, a decree for judicial separation does not affect this 
status of the parties. 

County Hotel and. Wine Company v. London and North 
Western Railway: (1918) 2 K. B. 251. 

Agreement by Railway—Lease of land—Option of renting 
refreshment-rooms—Assignability and law of champerty and 
maintenance—Op tion ‘clause, if ultra vires and void for un- 
- certainty. 

‘In a long lease for aR granted by a Railway Company 
of lands adjacent to a certain Railway station to one H. for the 
purpose of erecting a hotel thereon, there was a.clause which 
gave the occupier of the hotel the option of renting the station 
` yefreshment-rooms. The plaintiff company assignees from H did 
sọ occupy the station refreshment-rooms, till their occupation was 
terminated by the defendant Railway Company bya notice to quit. 
The plaintiffs, after getting.an assignment from the personal 
representatives of H, who had. died, of all benefit, right, title, 
‘and interest that remained outstanding or otherwise vested in 
them in respect of the Railway obligations, sued for a declaration, 
on the strength of the option clause, that they were entitled to be 
put in occupation of the station refreshment-rooms. 

Held, (1) that the option clause was assignable, that it did not 
' pass to the plaintiffs by the assignment of the lease as it was not 
'a covenant- running with the Janc, but that it passed under the 
. later assignment ; (2) that thé later assignment by the personal 
representatives of H was not champertous ; (3) that the clause 
was ultra vires and void in view-of the fact that the Railway 
Company, who were under a duty to the public to provide food 
for the passengers, could not permanently deprive themselves of 
the use and cccupation of the refreshment-rooms and be prevented 
from supplying food ., to the passengers ; (4) that the clause was 
also void for uncertainty. 

Case-law on assignment of causes of action and ' champert y 

and maintenance discussed. ` : 
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Brierley v. Brierley and williams, ; (1918) P. 257, 

Diworee—Eniry in Register of Birthe- of. birth of child signed 
by- wife—Prima facie evidence of proof of wife s Adultery—Corro- 
boration by other evidence—Birlhs and Deaths Registration Acts*, 


Anentry in a register of births is by’ ‘statute prima facie 

evidence of the fact as well as the date of birth, Where a man 

has proved that he could not have had access to his wife during a 

certain period and during such period an entry in the register of 

the birth of a child is signed by the wife, the wife’s misconduct 
may be inferred. The evidence afforded by the Register is not 
conclusive, and in a proper case the court may require corrobora- 

tion.. 


Norbury Natzio Co v. Griffiths : (1918) 2 K. B. 369 C.A. 

Practice— Parties — Ji oinder -— Jurisdiction of court—Dis-" 
cretion of court—Ackon on contract —Defendant alleging ‘contr act - 
to be joint and applying for his cd-contractor being added as 
defendant—Court if and when “wih none order —Plaints ff 8 
consent—Necessity. ; 

. Where an action is incest on @ -joint Kn against one 
only of the joint contractors, the- court has undoubtedly jurisdic- 
tion, whether the ‘plaintiff consents riot, to make an order 
‘directing the plaintiff: to join the co- -coritractor asa co- defendant. 
The court, no doubt, has a discretion“ whether it will make the 
order or nöt. In the absence of specia. circumstance showing 
that it ought not to do so, its practice is to fake the order: And 
it.will make the order when the defendant makes out a reasonable 
and probable case of joint contract though plaintiff does not admit 
that the contract sued upon is a Joint gan arah. 





Conservators. of The Thamed v. Kent : (1918) 2 K. B. 272 
(C. A.) 

|, Statutory body—By-laws— Validity —High way-dedication— 
Conveyance of land adjoining “a- tow:path— Rule of usque ad 

medium filum aquae. . AT 
UA Statutory body like the Thames Coas ER 
‘duty was to regulate the navigation in tae river and the- uge of 
tow>paths has no power to make by-laws for purposes unconnected 
with those for which it has been createc. A: dedication of a tow- 


- path or a portion of it as ; public highway’ is beyond its. powers, 


Si ait 
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A by-law which purported to prohibit persons from riding or 
cycling on the tow-path on the ground that the acts prohibited 
obstructed navigation is also ultra vires, so far as the portions 
not vested in the local body are concerned. 


“ The rule of construction is well settled, that where there is 
a conveyance of land, even although it is described by reference 
‘ toa plan and by colour, and by quantity, it is said to be 
bounded on one side either by a river or by a public thoroughfare, 
then on the true construction of the instrument half the bed of 
the river or half of the road passes, unless there is enough in the 
circumstances or enough in the expressions of the instrument to 
shew that it is not the intention of the parties. It is a presumption 
that not only the land described by metes and bounds. but also 
half the soil of the road or of the bed of the river by which it is 
. bounded is intended to pass, but that presumption may be rebut- 
_ ted.” (Per Cotton, L.J. in Micklechwuitv. Newlay Bridge Co. 33 

Ch. D. 133, 145.) 


Theyer v. Purnell : (1918) 2 K. B, 833. 


Trespass—Damages due to—Remoteness—Test of trespass 
by sheep—Sheep developing scab after trespass—Plaintiffs own 
sheep catching infection—Police notice interning both on plaintiff's 
land— Liability of defendant for damages due to Scienter—Neces- 
sity. 

Defendant’s sheep trespassed upon plaintiff's land, while 
there they developed*scab and weré, in consequence, interned in 
a circumscribed area on plaintiffs land under a notice of deten- 
tion given, under a statute enacted for the purpose. That notice 
was extended also to sheep belonging to plaintiff which had 
caught the infection. On a question arising as to the defendant’s 
liability for loss sustained by plaintiff by reason of the trespass, 
held that defendant was liable and that the doctrine of Sceinter had 
. no application to the cage, 


—_—_——_— 


Payzu v, Hannaford ; (1918) 2 K. B. 345, 


Master and servant—Contract of hiring—Termination—~ 
Reasonable notice—Necesstiy. - 

In the absence of any provision to the contrary, a contract 
of hiring of a workman can be validly determined only by either 
party giving a reasonable notice to the other. 


| 
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‘Norfolk County Council: v. Child : (1918) 2 K, B. 351. 

_ Landlord and tenant—Notice to quit—Validity—Conditional 
notice-—Valid notice accompanied by letter expressing landlord's 
right to waive it by arrangement. with tenant—Suf ficiency. 

A notice to determine a tenancy, whether given by a landlord 
or tenant, must be definite - and unequivocal and the test to be 
applied in either case is whether! the notice is so vague or 
uncertain that it is unsafe for the tenant or landlord, as the case 
may be, who receives the notice to act upon it. 

In a case in which an agreement+ for a yearly tenancy 
provided that the tenancy might:be determined by a six months’ 
written notice expiring at any Michaelmas, the landlord's’ agent 
gave a notice, which by itself, was a valid notice to quit and sent 
a covering letter to the tenant which said “Iam instructed by 
the Small Holdings and Allotments Committee (landlords) to 
serve upon you the enclosed notice tolduit which ‘is intended to 
terminate your tenancy at Michaelmas “next unless they see 
sufficient reason in the meantime to change their opinion.” On i 
a question arising asto whether or not the notice was a 
conditional notice, held that it was notand that the covering 
letter only gave expression to the landlord's right to waive 
a notice to quit by arrangement ‘with thectenant, 


Baiker v. Stickney : (1918) 2 K. B. 856; 

Copyright—Assignment subject. to payment of royalties— 
Assignment over—Liability of second assignge as to royalties — 
Nature and extent of—Covenant running with Personality— 
—Vendor’s heir, Reservation of-—Rules as dip ange Na 
amounts to. 

An assignee of a copyright does not, by the fact that he is 
an assignee, become contractually liable to the author for royalties _ 
agreed to be paid- by the assignor, ‘even though the agsignee 
actually sells the copyright books and has full notice of the 
agreement between his assignor ane the author as to the pay- 
ment of royalties. 

Rules deducible from the cases as -tò whether and when upon 
“ an assignment of a copyright an author will have a TENGE s 
heir on the copyright for unpaid royalties : | . 

(1) Where the terms of an assignment" expressly or by clear 
implication negative any heir for foyalines, no question of lien can 
arige as against a subsequent aasignee, © ae ii 
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(2) Prima faice on vendor’s lien for royalties will exist if 
the assignment contains express words to the effect that the whole 
interest of the author is transferred to the assignee, or if there be 
an express statement that the assignee is to be the sole owner of 
the copyright. 

(8) No vendor’s Jien will be created by the mere reservation 
in the assignment of future royalties, or by mere provisions as to 
the obligations of second or later assignees. 

(4) The terms of an assignment may expressly give a lien 
for future royalties. In such a case any subsequent assignee with 
notice takes subject to a lien in respect of all accrued and unpaid 
royalties, f < 
(5) The assignment will create a vendor's lien for royalties 
if some of the provisions of the document fairly, though impliedly, 
point to a reservation of such a lien by the author, provided that 
the effect of such provisions -is not negatived by the other terms of 
the bargain. - 

Dictum, A mere covenant to make certain payments out of 
property will not, without more make the payments a charge 
upon property. 





JOTTINGS AND CUTTINGS. 


“Ignorance of the taw excuses no one,” —Once when James 
T. Brady pleaded a client’s ignorance of the law in extenuation 
of an offence he had committed, the Judge said ! 

“ Every man Ts presumed to know the law, Mr. Brady.” 

“Tam aware of that your honour, Every shoemaker, tailor 
mechanic and illiterate labourer is presumed toknow the law; 
every man is presumed to know it except the Judges of the 
Supreme Court; and we have a Court of Appeals to correct their 
mistakes.” 


* ook 

“One law jor the rich, another law for the poor.’ When 
Lord Ellenborough wes trying one of the government cases 
against Horne Tooke, he found occasion to praise the impartial 
manner in which Justice i is administered. 

5 ez Englanå Mr. Tooke, the law is open to all men, rich or 
poor.” 

“Yes, my Lord, * answered the prisoner, “and so is the 
London Tavern.” 


| ’ i i 
| i 
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Justice Maule, in passing. sentence on ‘a prisoner convicted 
of bigamy, applies this. maxim with a keen irony’: j 


Clerk of Assize: :—What have . you to say why judgment 
should not be passed -upon you according to law? 


Prisoner — Wil, my lord; my wife took a with a hawker 
and ran away five years ago, and I have never seen her since, and 
I married this woman. last: winter. _ 


Justice Maule :—I will tell you what you ought 6 have done ; 
and if you say you did not know, I must tell you that the law 
conclusively presumes that you did. You ouzht to. have instructed 
your attorney to bring an action against the hawker for damages. 
That would have cost you about a hundred- pounds. When you 
had recovered substantial damages against the hawker, you would 
have instructed your Proctor to sue in the.ecclesiastical courts for a 
divorce a mensa et thoro That wouldchave cost you two or three 
hundred pounds more. When you had obtained a divorce æ mensa 
et thoro, you would have had to appear by counsel before the House 
of Lords for a divorce a vinculo matrimonii. The bill might have 
been opposed in all its stages in both House of Parliament; and, 
altogether, you would have had to spend about a thousand or twelve 
hundred pounds. ‘You will probably tellinie that you never had a 
thousand farthings of your own inthe, world,; but, prisoner, that 
makes no difference. Sitting here as a British J udge, it is my 
duty to tell you that this is not a country im which. there is . ONE 
law jor the rich and another a the poor.. . 


ws 


a ‘The child is , father of ` the man,”’—If this be true, the 
maxim is likely to raise.some knotty legal problems in the des- 
cent and distribution of estates. The child is father of the man. 
Hence: the child would b? paternal grandfather to the man's child. 
But the latter child, being also father to the man, would be, 
therefore, his own paternal grandfather. Hence this, latter child 
would have two paternal grandfathers, both children, of whom he 
himself was one. Now, this rule being univérsal, the other child 
would be likewise his own grandfather, and hence great-great- 
grandfather to the before: mentioned child. But these two 
children were eavh father tothe man, a state of affairs which 
can be accounted: for only on the ground that one of them was a 
-step father, That is, they | -both married the same wife. 16 is 
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‘presumable that the ane who was great-great-grandfather of the 
other married her first, for if not, the other would have married 
one of his direct female ancestors before she was married. This 
borders on the improbable. It is, then, only left to assume that 
the child married his great-greai-grandmother after the death of 
his great-great-grandfather, This brings us to a conclusion far more 
startling than that of Mr. Wordsworth, viz,: Tae child is step- 
great-great-grandfather to himself. So was it when the world 
~ began. If so, this isa convicting argument on the side of evolution. 
ws 

“The -law, compels no one to impossibilites.” This is 
extremely considerate on the part of the law; butif it does not 
compel a man to impossibilities, it sometimes drives him to 
attempt them, The law, however, occasionally acts upon the 
principles of two negatives making an affirmative ; thus treating 
two impossibilities as if they amounted to a possibility. As, when a 
| man cannot pay a debt, law expenses are added, which he connot 
pay either ; but the latter being added to the former, it is pre- 
sumed, perhaps, that the two negatives, or impossibilities, may 
constitute one affirmative or possibility, and the debtor is accord- 
ingly thrown into prison, if he fails to accomplish it. ° 


CONTEMPORARY LEGAL LITERATURE. 


The Law Quarterly review for October contains several 
interesting articles. „ One deals with the master mariner’s disci- 
plinary authority on board the ship hetis in charge of, ‘Chat he 
has authority is recognised on all bands including authority to 
impose physical restraint, Bus the exach limits of that 
authority have never been defined, advisedly because it is 
intended to be exercised with the greatest circumspection and not 
in the slightest degree above whas the situation strictly requires. 
Authority was occasionally conferred by Statutes to administer 
martial law but it was only in times of war and for short periods. 

Another deals with-Local Government and Devolution, The 
system of local government which prevails in England has been 
brought about by a process of devolution carried out by the legis- 
lative authority of the Parliament. The old practice of the Crown 
issuing municipal chariers also has been standardised by bringing 
the practice under- legislative control. The process of devolution 
began with the Poor Law Acis and has rapidly gone on. 


i 
f 
1 1 
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In cages where private - bills; were necessary previously, statutes 
have introduced in some ‘cases the system of provisional 
orders by departments of State assisted by committees confirmed 
by Parliaments ; in others; the departments are themselves 
authorised to pass final orders. In certain other matters, the 
legislature has passed general acis, giving power to the depart- 
ments in some cases, to the local bodies in others subject to 
confirmation by the departments. to adopt the provisions of the 
General Acts. The practice is growing also of giving depart- 
ments of State large powers in making ,rules which have the 
authority of law. In the process of delegation, the legislature 
has, in many cases, conferred judicial or arbitrary authority on 
departments of State without interference from the civil courts. 

Another article deals with the question whether there could 
be mancipatio by a slave under the Roman Law and the ‘conclu- 
sion of the learned writer is that there could be, 

Belief in the survival of death (which is not necessarily 
identical with the idea of immortality) has according to another 
writer been of great service in the maintenance of order and the 
development of law. He pints out how very effective among 
primitive tribes, the ghosts and fear of ghosts is in procuring 
justice. This fear and the ascription of semi-divinity ta the ruler 
make for respect to authority which it coud never other wise have 
` commanded, ee 

Another writer suggests with reference to-the complaints made 
of law’s delays that it is time that the value‘attaghed to precedents 
which forms the essence of the common law and which is according 
to him the principal causé for the delay and the injustice might be 
removed. He points out, by reference to the history of the law 
merchant, the opposition the system of common law offered to the 
reception of new ideas which due administration of justice required. 

Mr. Charles Sweet records the story of the passing of the 
Bastard Higne under the English Law. He hada place once 
in that system but he has passed away and descent can no longer 
be traced through a bastard. The Roman jurists entertained lofty 
conception of the absolute right of personality of a freeman and 
the Law of defamation evolved by them is shown by Mr. Villiers 
to be more scientific and more comprehensive than the English 
Law of defamation. Dr. Baty contributes an article as to what is a 
“port”, at first blush an unpromising subject but as a fact capable 
of learned treatment and dealt with in considerable body of legal 
literature. —— 


J3 
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BOOK REVIEWS. 


THE Law AGAINST USURTY IN BRITISH INDIA. By Ajit Ghose, 
M. A., B. L., and Gour, Mohan Dutt, B. L., Vakils. Published by 
Messrs. Butterworth £ Co., Calcutta. Price Rs. 2-4-0. 


The passing of the Usvrious Loans Act has been the 
occasion for the appearance ofa number of books dealing with 
the Law of Interest or Usury in India. In spite of its practical 
importance, that branch of tha law is of comparatively limited 
scope and we are noi sure if ths multitude of books on that topic 
is Jikely to prove more useful than one or two well-written works. 
The neat little volume before us can be recommended as much 
for the quality of its matter as for its attractive get-up. The 
treatment of the subject is both historical and analytical and the 
authors have used commendable discretion in the selection 
of cases and the arrangement of the notes. A full and skilful 
utilisation of typographical facilities has added not a little to the 
usefulness of the book and we can confidently recommend it ag 
well fitted to meet the needs of the practitioner and the J udge 
alike in dealing with a subject which comes up for consideration 
almost every day. 


THE TRANSFER OF PROPERTY ACT (2ND EDITION). By Atul 
Krishna Ray, B.A., B. L., Vakil, High Court, Patna. Published 
by Rat M. O. Sargar Bahadur and Sons, Calcutta. Price Rs, 7. 


The fact that a second edition of this book has been called for 
within about five years of the appearance of the first is sufficient ` 
proof that the work has supplied a real want; but we cannot help 
feeling that the author might have improved his treatment of the 
case-law by a pracess of co-ordination and criticism rather than 
give them as a mere string of cases stating the facts and decisions 
in each case. The incorporation as Appendices of the Crown 
Grants Act and the relevant portions of the Registration, Stamp, 
Court Fees, and Limitation Acts and the Trustees’ and Mortgagees’ 
Powers Act is certainly a convenience that enhances the useful- 
ness of the book. 





PRINCIPLES OF Mai. UMAKKATHaYAM Law. By Mr. Modayil 
Pothan Joseph, B.A, B.L., District Munsif, Adoor, Travancore 
State,” 1918. 


| 
r. 
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his is a treatise on Marumakkathayain Law as interpreted 
by the Courts of Travancore, ' | Though for a time under the spell 
of Holloway, on the whole the Travancore Courts have taken in- 
dependent lines of their own. The result cannot be said to have 
been in all cases satisfactory but some of the departures are 
undoubtedly in consonance with the customs and usages of the 
people. To give one instance, the.Travancore Courts have recog- 
nised the preferential rights of the Tavazhiin the matter of 
inheritance dissenting from the earlier rulings which followed 
the Madras authorities. Like the Courts, the Legislature also has 
taken an independent line of its own, not without its lessons 
here. The legislature here endeavoured to protect the tenant by 
securing payment of fair compensation. The legislature there 
passed its Jenmi and Kudiyan -Regulation making the tenant’s 
interest permanent but. providing for-payment of customary 
renewal fees, etc. Another piece of “legislation is the Nair 
Regulation. Unlike the Malabar Marriage Act which provides a 
new and therefore necessarily unpopular marriage by registra- 
tion, the Travancore Regulation has adopted the wiser course 
. of declaring customary sambandham to bea valid marriage. 
It leaves the marital relations in as fluid a condition as 
previously by not interfering with the liberty of termi 
nating the relationship which previously:-existed except in 
so far as it requires a formal deed or a formal com- 
munication to the court recording the fact and it also requires’ 
that the husband should offer compensation to the wife if he 
desires a dissolution of. the marriage, the compensation to be 
fixed by the court in case of difference but in no case to exceed 
Rs.'2,000. It gives the issue right of inheritance to the extent 
of half if there are undivided. members of the family, in default to 
the whole. It algo provides for partition of Marumakkathayam 
property. It substitutes for the somewhat artificial value given to 
anandravan’s consent by.the law as administered here the rule 
‘that necessity is to be presumed until the contrary is 
proved from the consent of the senior anandravans of: each 
Tavazhi when there are many Tavazhis, undoubtedly a sensi- 
ble rule. To make a decision binding it requires not only 
the karnavan but also the senior anandravans of each Tavazhi to 
be made parties, The book prints the regulation with notes and 
also gives a careful summary of the law as interpreted | in the 


I “4, 
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| 
decisions of Travancore Courts with references to Madras cases 


also, | This last circumstance will make it useful not only to 
the. comparative student in this part of the country but also the 
| practical lawyer—We welcome the book. \ 





THE Diaest OF MALABAR Law Cases. By Mr. T. G, 
Anantanarayana Aiyar, 1918. Price Rs. 8-12-0. 


We have great pleasure in announcing the publication of the 
Digest of Malabar Law Cases by Mr. T. G. Anantanarayana Aiyar. 
The work is the first of its kind and places the practitioners in 
Malabar, Travancore and Cochin under a deep obligation. This 
volume under review Digests all the cases decided by the Madras 
High Court and the Superior Courts of Travancore and Cochin. 
The Digest is thoroughly exhaustive and gives elaborate cross re- 
ferences of the reported cases. The-author has not stopped content 
with giving the head notes -of the cases reported but has carefully 
brought out all the points decided in them. No pains have been 
spared in noting even the dicta in the cases digested and we are 
sure that this book will find a place in the libraries of all members 
of the bench and the bar having to do with Malabar Law, We 
need only add that the Be up of the book leaves nothing to be 
desired. 


ee ee 


Tue USURIOUS Loans Aor, 1918. By D. F. Mulla, M. A., 
L. L. B., published by Messrs. N. M. Tripathi 4 Co., Bombay. 
Price Rs. 8 nett. 

Without repeating what we have said when reviewing other ` 
annotations on the Usurious Loans Act, we would only point out 
that the present work maintains the characteristic clearness and 
simplicity of treatment which we have learnt to associate with . 
Mr. Mulla’s legal productions. The selection.of cases is there- 
‘ fore necessarily restricted. The appendices contain. a few 
useful precedents of farms as also the Select’ Committee’ 8 Report 
and Council proceedings relating to the Bill, 


— 
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NOTES OF INDIAN CASES. 


Raj Kumar Thakur Giridhari Singh v. Megh I Lal Pandey : 
L L. R. 45 C. 87 (P. C) < i 

This is one of the series of cases in which the Judicial Commit: 
tee have consistently differed from the opinion of the Calcutta High 
Court on the question of the rights of ‘tenure-holders in respect 
of minerals, The persons whose claims were in question were not 
‘tenants’ in the true sense of the term. But their Lordships bave 
laid down that in all cases where the claimant can be described as 
a holder of a tenure, meaning presumably a subordinate interest in 
land whatever its incidents may be as regards duration, devolution 
or transferability, a right to minerals will not be held to form part 
of the tenure in the absence of clear evidence to the contrary: 

In India it is not always easy to say. what. is a subordinate 
tenure and what is nòt. Even as regards’ permanent! y settled 
estates the question of the right to minerals asebetween the state 
andthe zamindar was regarded by the Government as not beyond 
doubt even so late as 1880. (See the Secretary of State’s deaptchs 
of 25th March 1880 referred. to in Megh Lal Panday v. Raj- 
kumar Thakur 1.) As regards inamdars and ryotwari-holders in 
this presidency, the fluctuations in the view of Government will 
appear from the alterations made from time to time in the Board’s 

“ Standing Orders dealing with mining and quarrying. The recent 
pronouncement of the Full Bench of the Madras High Court in 
The Secretary of State’ for India in Council v. Srinivasa 
Chariar *, turned to a large extent upon the terms of the grant 
—which may not always be available—and even in that view we 
are not quite sure that the reasaning- on which it rests is consis- 
tent with the ratio of the recent Privy Council decisions. Coming 
lastly to ryots in zamindaris, the rights of land-holders and ryots 





1. (21906) I. I. R. 84.0. at 871. 2. (1916) I, E. R. 40 M. 268. 
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inter se in respect of minerals lying under occupied lands are far 
from settled. The Select Committee on the Estates Land Bill 
contented themselves with observing “ We are not prepared to 
_ say what the law is as to the mining rights in all parts of the 
Presidency and we consider that we should not attempt to 
legislate on this matter or prejudice any right that may exist 
either in the land-holder or in the ryot.” 5. 7 of the Act however 
saves the right of a land-holder to make a reservation of mining 
rights on admitting any person to possession of ryoti land. This 
would suggest, though it does not necessarily follow, that in the 
‘absence of such reservation such rights may pass to the ryot. 
But whatever may be the substantive rights of the ryot it looks 
‘as if any mining operations by him may involve liability to 
ejectment under $s. 151 and 153 though S. 151 (dealing with 
occupancy ryots) does not in terms refer to mining or 
quarrying as 8. 153 (dealing -with non-occupancy ryots) does. 
Notwithstanding this disability, of the ryot it is difficult to see how 
the Jand-holder can work any mine on lands in the occupation of 
a ryot. The legislature has attempted to cut the gordian knot by 
S. 186 which enacts the curious provision, that the whole or part 
of a holding may be acquired by the land-holder in the manner 
there provided for opening and working mines, with a special 
reservation for extra compensation in cases where the ryot may 
have any right in the minerals. It is scarcely necessary to add 
that much as the Judicial Committee value the right of mining, 
describing it as one of great value for ‘the development and 
prosperity of any country’, this state of the law is not calculated 
to encourage or facilitate the development of miaing to any çon- 
siderable extent in this country. 





Brij Indar Singh v. Kanshi Ram: I. L.R, 45 C. 94 (P. C.) 


The principal question in this case arose under 8.5 of 
the Limitation Act and their Lordships affirm the practice that 
has long obtained in the Indian High Courts under which the cir- 
cumstances mentioned in S, 14 are taken into account in applying 
S. 5 to appeals and in the application of both these: sections 
a course of conduct is held to afford- ground for relief even when 
it has arisen from a mistake of Jaw. Though the Judicial Com- 
mittee comé to the conclusion mainly on the ground of stare decis- 


is and the case before them as well as the authorities relied on are 
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cases in which the delay in appealing has been caused by the prose- 
cution of proceedings by way of review, we do not think it was 
intended to limit their decision to that parficular class of mistake. 


On the question of discretion we are glad to see their Lord- ° 
ships correcting the mistake, by no means uncommon, of assuming 
that there are no general principles governing such matters. To 
say that each case depends upon “its own circumstances is not 
| “destructive of the idea that there can be a general rule” ; each 
case has to beexamined. “as to its own circumstances to see 
whether they make it fall within or without, the terms of the 
general rule’. It would have been unfortunate if the Judicial 
Committee had acceeded to the contention that an appellate court 
ought not to interfere with the exercise of discretionary powers 
by a subordinate court, It may be difficult ta define the precise limits 
of such interference but their Lordships indicate 'the same in as 
wide a form as possible by referring to the test of misdirection. 


We would in conclusion also draw attention to one obser- 
vation towards the end of their Lordships * judgment where they 
point out that when the legal representatives of certain deceased 
parties had been brought on the record af an interlocutory pro- 
ceeding pending on appeal before a higher court, that was sufi- 
cient even for the purpose of the suit itself pending before the 
court of first instance and that a further application to the latter 
court would be superfluous. We are not sure that the general- 
rule thus enunciated, namely ‘‘ the introdustfon of a plaintiff or a 
defendant for one stagé of a suit is an introduction for all stages” 
has been consistently applied in this country, and the present 
ruling would we hope put an end to the confusion that has arisen 
“from the adoption of divergent -views upon this point. 


m ee Oo 


Ramendra Nath Roy v. Brajendra Neth Dass : ‘45 Cal, 111. 


Seeing that there has been quite a mass of reported decisions 
in this country as to-the interpretation of the word ‘judgment’ in 
clause 15 of the Letters Patent, it is strange that there is no deci- 
sion directly covering the point raised in the present case, namely, 
as to the sustainability of an appeal against an order on the origi- 
nal side holding that a suit as framed was bad for multifariousness. 
As a matter of practical expediency, there can be little doubt as 
to the soundness of the view taken by the learned Judges in this . 


` 
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cases that when once the trial Judge has so held and only adjourn- 
ed thé suit to enable the plaintiff to elect, it would be needless for- 
malism to hold that the plaintiff, before he can seek to have that 
“ order varied on appeal must wait till the suit is actually dismissed on 
his failure to amend the plaint. But it is rather singular that this 
view has not commended itself to the authors of the Civil Proce- 
dure Code under which so far as we can see a plaintiff has no 
opportunity of having an order of this kind corrected on appeal 


except after taking a decree of dismissal. The word ‘judgment’: | 


` however in the Letters Patent allows a wider scope, but it can 


scarcely be denied that the divergence of opinion amongst decided | 


cases as to its interpretation is truly regrettable in its extent. See 
the authorities collected in the judgments in Tuljaram Row v. 
Alagappa Chettiar 1, Ina recent case two learned J udges of the 
Calcutta High Court preferred to dismiss an appeal -on the 


merits rather than decide the preliminary question whether or not 


the order allowing an mendment was a ‘judgmen t’. See Upendra 
Narain Roy v. Janaki Nath Roy 2. ` 


, On the question of multifariousness, we ventured to point out 
on a former occasion (33 M. L. J. N. L C. 29) dealing with certain 
observations of Beaman, J. in Jekisondas Harikisandas v. 
Ranchoddas Bhagvandas 3 that Rr. 1 and 3 of O.1 of the new 
Code relate to a joinder of‘causes of action quite as much as to the 
joinder of parties and the mere fact of the causes of action being 
distinct will not make the suit multifarious. We are glad to 
find that that view has been affirmed in the present case after a 
full discussion of the authorities. It may be useful to draw 
attention to the fact that according to both the learned Judges, it 
is not necessary for the application of R.3 that “each of the 
defendants should have been concerned in all the transactions” or 
. that if separate suits were brought “no question would arise in 
which all the defendants were not interested.” In other words, it 
” is sufficient that there is some question common toall the defend- 
ants and the fact that some of the defendants may individually 
have further or distinct answers by way of defence will not 
necessarily preclude their being joined in one suit though as a 
matter of convenience the Court may direct the separate trial of 
the issues severally affecting the different defendants. 





1, (1910) I, D. R. 85 Mad. i, - 2. (1917) I.I. R 46 Oal. 305, 
: 3. (1916) I. L. R. 41 Bom. 187, 
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Ambar Ali v. Lutfe Ali: I. L. R. 45 ©.159. . . ° 


As to the general principle on which an admission by one 
person is to be used as evidence against arother, there cin be | 
littlé doubt that this depends upon the legal relationship between 
them at the time the admission is made and not on their relation 
to the litigation in which it is sought to use the admission as 
evidence. The question, however, arose in a somewhat peculiar 
form in Appavu Chettiar v. Nanjappa Gouncan 1 where a joint 
mortgagee sued to recover the whole or at any rate ‘his share of 
the mortgage amount impleading his co-mortgagee as defendant, 
The mortgagor pleaded payment to the defendant mortgagee and 
this was admitted by the latter in his written statement. It was 
sought to use this admission against the plaintif as well. Sadasiva 
Aiyar, J. thought that such admission would be covered by S. 19 of 
the Evidence Act but Mr. Justice Tyabjee thoight otherwise. 


Having held in the present case that -tha statement relied 
on was not relevant as an admission as against some of 
the defendants, the learned J udges nevertheless brought the 
same in under $. 32, cl. 3, of the. Evidence Act. We would 
only observe in this connection, that in spite of the pre- 
. ponderance of authority that way, it cannot be regarded as 
yet definitely settled that a statement of boundary, ownership, 
etc, in documents not inter partes but relaticg to neighbouring 
property is admissible under that provision: 4 point of greater 
difficulty in the case under notice is as to-the dcty of establishing ` 
the conditions specified in .the introductory clavse of S. 32, viz., 
that the person who made the statement was dead or was for 
some other reason not available to givé evidence. This condition 
was admittedly not fulfilled in the case but the learned J udges 
|, hold that the statement could not nevertheless be excluded, when 
no objection had been taken to its reception.at the trial. With. 
all respect we feel grave doubts as to the correctness of this view, 
The learned Judges.themselves recognise that the absence of 
objection will not convert, into admissible evidence what would 
otherwise be inadmissible on the ground of irrelevancy. Though 
it is sometimes stated in very general language that when a docu: 
ment is received without objection at the trial it is not permissible 
for the other party to object before a ‘court f appeal to its 





1. (1910) 25. M'L. J. 329. 
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admissibility, the distinction in this respect bébween irrelevant 
evidence and relevant evidence ‘irregularly placed before.the Court 
.is well established (see Kamulammal v, Athikari 1). We cannot. 
help thinking that the conditions specified in the opening clause 
. of B. 32 are not analogous to those e. g, in S. 65. In the latter 
case the document is admittedly relevant, and the question is as to 
| how it is to be proved, whether only by producing the original 
or by other means as well. In the former case, however, the 
` statement is declared relevant only when the court is satisfied that 
the person who made.it cannot be brought before the court. 
‘Where the author of this statement is found conducting his own 
case as one of the defendants to the suit it will be an unnatural 
presumption to make that, there wasan implied admission of “his 
“non- -availability or a waiver as to proof thereof. Reference may — 
be. made in this connection to a recent decision of the Madras 
` High Court (Ponnusami Pillai, v. Singaram Pillai 2) where 
dealing with a somewhat analogous ‘case the learned Judges held 
that a deposition’ in prior proceedings could not legally be made 
evidence merely by consent of parties when the conditions specified 
in 8. 83 do not exist... Cf. Sri Rajah v. Venkatrao 8, 


The argument that if exception had been taken at the trial 
the authors themselves could have been examined as witnesses 
- using their former statements if necessary under S. 155 (3) or S. 
157 is not of much force from the legal point of view. A docu- 
ment used under tHese latter sections cannot be looked upon as 
substantive evidence in the case, and it is not the duty of one party 
to tell the other what evidence the law will regard as legal’ evi- 
dence in support of his claim, If one were at liberty to speculate 
it is not difficult to imagine cases in which if the author goes into 
the witness-box he may .himself satisfactorily show that his N 
former statement was made under a mistake. - 


Subbi v. Ram Krishnabhatta: I. L, R. 42 B. 69. - 


While the conclusion arrived at by thelearned Judges in this 
case seems both reasonable and consistent with the policy under- 





1. (1917) 35 M. D. J. 11. D 2. (1318) 84, M. L. J.-626. 
8, (1912) I L. R. 38 M. 160. 
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lying Art. 141 of the Limitation - Act; we are not sure that'the 
decision in Harinath Chaterjee’s case 1 is so irrelevant or so 
easily distinguishable as not even to be considered in the Judg- 
ment. On the facts assumed by-the learned Judges the position 
was that the former suit by the plaintiff's mother had been 
dismissed on the ground that the defendants had been in possession 
adversely to her, claiming under a title created by another lady. 
The present suit is held not to ba affected by that dismissal on the 
ground that after Act 9 of 1871, adverse possession agaiust the 
widow will not bar the reversioner and that the doctrine of res 
-judicata as laid down in the Sivaganga case would nof apply as: 
the former litigation was personal to the widow in the sense 
that it arose out of her own acts affecting the estate. As to the 
first of these propositions there can be no dispute. As to the 
second hewever we mustown that we feel some difficulty -in 
applying it to the case on the footing that in the former suit the 
defendants’ possession was held to be adverse because they traced 
it to an alienation not by the plaintiff's mother but by another 
lady. Where possession had been derived from the widow 
herself such possession was not even under the Limitation 
Act of 1859 held to be adverse to the reversioner, and there would 
thus be no point in relying upon the difference between that law 
and the later Limitation Acts, ` . 


The real difficulty arises ous of the decision in Harinath 
Chaterjee’s case 1 In that case the stranger's pessession had no 
doubt been sunning during a period when the Limitation Act of 
1859 was in force, though the widow's suit and the adjudication 
therein took place only in 1881. Ifthe Privy Council meant to 
dismiss the later suit of the reversioner on the ground that pis 
title as wellas the widow’s title had, as a matter of fact, been 
extinguished before Act IX of 1871 came into force it would have 
been unnecessary to bring in the doctrine of res gudicata. The 
Calcutta High Court in that case in fact held that if the question . 
had to be decided only as a point of limitation the plaintiff's suit 
would be in time, and it is only ‘am the ground of res 
judicata arising out of the former dismissal of the widow's 
suit that they ‘dismissed it.. They expressly said, * the 
position may be anomolous,? drawing attention to the difference 





1, (1898) L L-R. 216 & 
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in the result between the two points of view. In these circum- 
stances it is not easy to come to the conclusion that the, 
decision of the Judicial Committee only rested on the ground 
of the extinction of the reversioner’s title’ under the- older 
law of:limitation. We may, however, point out that this is the 
ground on which it bas been distinguished in Ramachandra 
Reddi v. Audemma 1 and by Knox, J. in Hanman Prashad Singh 
v. Bhagauthi Prasad 2. But in the latter case Mr. Justice Burkitt . 
took a different view emphasising.the distinction between cases in 
which the question turned only- on the point of limitation and 
‘those in which there was a prior adjudication against the widow . 
on the ground of limitation, In Somasundara_v. Vythilinga 3, 
Wallis, C.J. and Burn,.J. explained the Privy Council decision 
` on the ground that there the prior adjudication was not against 
the widow herself but against a. daughter who as being herself a 
reversioner might be held -to hive represented the whole body 
' of reversioners. But the Privy Council Judgment itself bears no 
_ indication that this was the ground of the decision. 


ey, 





1. (1916) 82 M. L. J. 627. g. (1897) I. L. R. 19. A. 857. 
l 3. (1916) I. L. R. 40'M. 846. 
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Sonoo Narayan v. Dinkar Jagannath, I. L, R. 42 B. 80. | 
Sai Sikandar Rowther v. Ghouse Mohidia Marakayar, T L. 
R. 40 M. 855 (F. BJ). | 


Apart from anything that may arise’ out of the express 
language of a statutory provision, it certainly strikes one as a novel 
procedure that when a judicial officer hus once decided a case, that 
decision should be upset and a decree to the contrary substituted 
ona mere difference of opinion between himself and another 
Judge sitting to rehear the case on the same evidence, The 
peculiar jurisdiction—neither definitely appellate nor merely revi- 
sional—set up by S. 38 of the Presidency Small Cause Courts Act 
has given rise to some strange situations and divergent opinions 
but the present decision of the Bombay High Court carries the 
matter further than any other case that we are aware of. A 
Junior Small Cause Judge decreed a suit and dismissed a cross-suit. 

On a rule for anew trial heard by the Chief Judge sitting with 
that Judge, there was a difference between them in their view of 
the evidence, the Chief Judge holding that the cross-suit should be 
decreed and the other suit dismissed, while the trial Judge thought 
that fresh evidence was necessary. In the result the Chief J udge’s 
opinion prevailed and the decree thus passed is held by the High 
Court to be justified by S: 38. In putting a very wide construction 
upon that provision, the Acting Chief Justice of the Bombay High 
Court justifies himself ‘by the remark that the practice in Bombay 

“hag consistently been’ different from that obtaining i in Madras. 

As to this we are unable to assert anything of our personal 
knowledge, but judging from some of the reported decisions, we 
find it hard to follow this view. In Beharam v. Ardeshir 1, 
reference is made to the practics in the Bombay Small Cause 
Court of the full Court reviewing the, evidence and ‘of setting 
aside a wrongful dismissal of the suit, where the decision is 
manifestly against the weight of the evidence (the Italics are 
ours) ; and the learned Judges assert that such a course is allowed 
by 5. 38 even in the view that it only creates a revisional jurisdic- 
tion. This is recognized in Madras and Calcutta also, see 
Sadasook Gambirchand v. Kannayya? and Johan Smith v. 
Ram Prasad 3. Itis true the Bombay Judges comment upon 
Sadasook’s case 2 and Srinivasa Charlu v. Balaji Rao 4 








1. (1908) I. L. R. 27 Bom. 5638. 2. (1893) 1. L. R. 19 Mad. 96. 
8, (1911) I, D. R. 88 Cal. 425, 4. (1896) I, DL. R, 21 M. 282, 
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and they also point out that the power under §. 38 is not 
limited to ordering a new trial; but nothing in that case 
carries us so far as to justify the view that S. 38 practically 
creates a regular ‘appellate jurisdiction so as directly to nullify 
the «rule of finality enacted in the next preceding Section. 
The decision in Bapuji v. Dastur 1 went only to this extent 
that it held that the jurisdiction under S. 38 is not so limited as 
that of the High Court under S. 622 of the Civil Procedure Code. 
Needless to say, the High Court under the latter Section could 
not interfere even on the ground that the lower Court went 
wrong on a point of law; but that is not the rule under S. 38. 
In in Re: Shivlal Padma, ? too the learned Judges recog- 
nise that the jurisdiction under S. 38 is revisional and not 
appellate ; but there is little point in the distinction, if the scope 
of interference is to be the same. We quite agree that there is 
nothing in the language of the section limiting its application to 
questions of law ; and we also recognise the force of the change by 
which power was given to the Court to pass the proper decree it- 
self instead of ordering a new trial, But with all respect itseems 
to us too much to ignore the whole history and scheme of the Act 
by laying undue stress upon the generality of the words used. It 
must be borne in mind that S. 33 does not even refer in terms to 
a full Court, so that there is nothing in the Act to forbid a single 
Judge of the Small Cause Cuort—it may be the former Judge or 
it may be another Judge—to exercise the very wide powers under 
this Section. A procedure of this kind, akin to but not identical 
with that by way of review, existed under the common law system 
in England and it has been accepted on all hands thatit is on this 
system obtaining in the County Courts of England that the ccr- 
* responding provision in the old Small Cause Courts Act was based. 
We do not quite agree with Sir Stanley Batchelor that the Madras 
Full Bench decision can be distinguished as merely following the 
practice prevailing there. Sir John Wallis, C. J., discusses at length 
the changes in the Indian Act and the history of the corresponding 
procedure in England and his conclusion rests quite as much on 
what he considers is the policy of the Act, 


It is urged in the 27 Bombay case that the Madras decisions 
do not allude to the fact that when amending the Act in 1895, the 
Legislature omitted the provisions of the old S. 38 providing 





1, (1906) 8 Bom, L. R, 618, 2. (1909) I. L. R. 34. Bom 316. 
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for a hearing by the High ‘Court in cases of miscarriage or 
failure of Justice. | The story of this change may be usefully 
rélated here. The Madras Government at whose instance this 
chapter was then recast represented that there was a ‘consensus 
„of opinion in favour of an appeal to the High Court in the case 
of all .suits exceeding Rs. 1,000 in value’ and the Bill as drafted 
in 1893 provided for such appeal, exclading the motion for 
new trial in such cases (See Fort St. George Gazette Supplt. 
24 January 1893). The older provision for revision by the 
High Court seems to have.been quite out of favour, so much 
so that the Law. Member said it was described as a ‘hateful 
clause’ and he went on to observe, ‘‘ Whatever may happen in 
other respects, that power of revision ought to go. (Those pro- 
visions) cannot in my opinion work well and whether anything is 


substituted for them or not, I consider ‘that they ought not to- 


stand (Council Proceedings 1893-pp. 114—116) The revision 
clause was thus dropped and the proposed right of appeal was also 
finally abandoned as the result of.a compromise by which suits 
above Rs 1,000 in value were declared ‘concurrently triable by the 
High Court and the Small Cause Court and if instituted in the 
latter were allowed to be removed to the High Court at the defend- 
ant’s choice. It was said, and we think rightly, that if the parties 
prefer its being tried by the Small Cause Court they 
could not complain that they'had no opportunity of invoking the 
High Court’s Jurisdiction by way of appeal. In these circum- 
stances, it appears to us unreasonable to rel? on the omission of 
the old revision clause as any argumentim favour of the wider 
construction of S. 38. 





` Narasiagh Sahai v, Sheo Prasad, I. L. R. 40 All. 1 (F. B) 


The point decided in this case looks almost an obvious point. 

S. 12 of the Limitation Act is absolutely clear that only the time 
requisite for obtaining copies of the decree and the judgment on 
which the decree is founded can be deducted. It is difficult to see 
what power the Court has to add to the exemptions provided by 
the Limitation Act. Attempts in that direction have received rude 
checks, See for instance Ohni Ram’s case}. The proper thing 
to-have done was to file the appeal in time and.make up the defect 

later on. As was pointed out by Mr. Justice Walsh in another 





1. (1918) I. L, R. 85 AN. 237.. 
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case, see In the matter of the Petition of Bisheswar Nath 1 in con- 
nection with the question of defective plaints and vakalats and the 
question as to what papers should accompany the memorandum of 
appeal is a question of practice and ifa mistake or omission is 
made it may be amended at.any time. Ss. 151 and 153 were 
plainly intended to meet such cases. S. 3 of the Limitation Act 
has got to do only with the “ preferring” of the appeal which is’ 
done “in the form of a memorandum of appeal.” Order 41, R. 1. 
The assumption made in Cannilal Jethadhai v. Dahyabhai 
Amulakh 2 that a presentation of the appeal memo, without being 
accompanied by the vakalat required by that rule is no presentation 
at all is not we think justified by the wording of the rule itself. 
Pachiappachari v. Poojali Seeman 3 and similar cases relating to 
execution applications are equal authority for holding that the 


‘requirements of the Limitation Act are complied with by the 


presentation of the appeal memo though it is certainly within the 
power of the Court to reject the ; appeal if the defect is not made 
up or if the cage is one in which in the opinion of the Court no 
indulgence ought to be BAN to the party. 





Qasim Ali Khan v. Bhagwanti Kunwar. I. L. R. 40 All. 12. 


As we said above while noticing the Full Bench case 
Narasingh Sahai v. Sheo Prasad 4, the assumption that an 
appeal presented without a copy of judgment is necessarily out of 
time is without foundation though there is some authority in 
support of it. s 





5 
Emperor v, Ram Saran Lal, I. L. R. 40 All, 19. 


A petition was presented to the Court embodying the terms 
of a compromise. ‘The petitioner was convicted under the Stamp 


‘Act for not having stamped the petition. The High Court held 


that the petition required only to be stamped under the Court Fees 
Act. A petition is not an instrument and the Crown must 
make out its right to duty and if there be means of eavading the 
stamp duty so much he better for those that can evade it. The 
Commissioners of Inland Revenue v. Angur 5.” “The case either 
falls within the Act or it does noi, If it does not, there is no such 
thing as evasion, Attorney General v. Beech 6.” 


1. (1917) I. L. R. 40 All, 147. 2. (1907) I. L. R. 32 Bom. 14. 
5. (1905) I. L. R 28 Mad. 657. 4, (1917) I, L. R. 40 All. 1.. 
5. (1899) 28'Q. B. D. 579. < 6. (1898) 2 Q. B. 147. 
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Soma Shastri v. Swamirao Kashinath, I. L. R. 42 B. 9”.. 
The scope and application of Ss. 69-and 70 of the Contract Act 
have been the subject of numerous judicial pronouncements in 
this country and even a cursory view of some of them will 
disclose a wide divergence of views. But the present case seems 
to rest on a very doubtful application of S | 69, A donor of land 
in favour of the plaintiff undertook by the deed of gift that he 
would himself pay the jodi on the land gifted. Some years later the 
donor gifted away his remaining property in favour of. another, 
enjoining the latter to carry out the terms of the original deed of 
gift as well. . The latter in turn madea gift of what he got to 
_ the defendant. Though the gift deed in the last mentioned case 
made no provision for payment of the jodi in respect of the lands 
first gifted, the learned judges found asa matier of fact thatthe ` 
understanding between the defendant and his donor was that the 
defendant was to pay that jodi. The defendant however made 
default and the plaintiff paid the jodi in order to save his land. 
On @ suit to recover the amount from the defendant, the learned 
judges were of opinion that the obligation undertaken by the 
original donor could not be enforced by the plaintiff as against the 
defendant either as a trust in favour of the former or as a cove- 
nant running with the land. Nar could thay base their conclusion 
on the theory of onerous gifts. But they thought that the 
justice of the case could be met by the application of S. 69 of 
the Contract Act. We quite agree with them that no ques: 
tion of lack: of privity in the sense of Rrivity between’ the 
` plaintiff and the defendant arises in a case falling under S. 69. 
We also agree that ‘bound by law’ in the section does not mean 
bound to the plaintiff. Bui it would not follow from this alone 
that S. 69 would apply in all cases in which “ the defendant at the 
suit of any person might be compelled to pay.” | Both on princi- 
ple and on the language of the section it appears ‘to us that the de- 
fendant, must be under an ‘obligation to the person to whom plain- 
tiff has paid the money. For it is only then that there can be. 
anything like the implication of a request by the defendant to the 
plaintiff to make the payment or,.in terms of the familiar formula, it 
can be said that it was a case of money paid by the plaintiff for the 
defendant’ suse, If the payee could not himself enforce payment 
by the defendant the mere fact that by virtue of some express 
con tractor an implied indemnity between the defendant -and- a 
third party the defendant might become liable in TER to that 
N4 oso ' 
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third person in a ceriain contingency does not seem to us suff- 
cient, to bring the cise within S. 69. < 
A comparison of the decision in Moule v. -Garrett 
(on: appeal . from 1, R. 5 ‘Ex. 132) with that in Bonner 
v. Tottenham, ete. 2 will ‘be instructive in this connection.- In 
the former case the plaintiff, a lessee, had: assigned the leasehold 
to another and the assignee in turn, tos third. On breach of a cov- 
enant by thé last mentioned person, the lessor recovered damages 
from the original lessee who now sued the second assignee for the 
amount that he had been compelled to pay because of the 
latter’s default. The judgments of the Exchequer Court and 
the Exchequer chamber present diverse points of view and 
the basis of the decision in favour of the plaintiff was further 
canvassed by the Ccuri of Appeal in Bonner v, Tottenham etc, 2 
In the-latter case the defendant happened to be a sub-demisce 
who, unlike an assignee, was not in law liable to the original lessor 
and the Court of Appédl held that this circumstance disentitled the- 
original lessee to sue the defendant for recovery of damages ‘that 
he had to pay on account’ of the defendant’s default, The judg- 
ment of Smith, L. ¢. points out that the fact of the lessor being 
able to sue the lessee, the’ lessee to sue his assignee and the latter 
in turn to sue his uoder“lessee cannot of itself suffice to give the 
plaintiff a cause of action against the defendant, The question in 
these cases was no doubt'one of indemnity but as pointed out by 
Justice Subramaniaiyar in Boda Sellappa Reddy v. Vridhachala 
Reddy 8, similar considerations will govern a claim under S., 69 of 
the Contract Act as well: (See also Subramania Chetty v. 
Mahalingasam Sivan +.) In Kunchithapatham v. Palamalai ë l 
the court threw outs suggestion that the expression ‘bound by law 
to pay’ in 8. 69 has reference to liability under the Law as | 
distinguished from liability under a Contract,- But we are not 
-gure if this distinction will always hold good, as for instance ini 
the case of rent, The decision in Muthurakku Maniagaran v: 
Rakkappa ® whatever else may be said against it, is not inconsistent 
with the view above submitted, for in that case both Miller and 
“Sadasiva Iyer, JJ. take it as the first step in their reasoning that the 
defendant was liable to pay the whole amount to the mortgagee,’ - 
The doctrine of standing in the shoes of the mortgagor (as applied 
by Sadasiva Iyer, Jv in the last mentioned case and by the 
4, (1872) L. B 7, Ex 101. f . L. R. 1899. I.Q B. 161 


2 bat 
8. (1906) 1 D. R, 20 M. 85. 4. - (1909) 1. L. R. 88 M 41 F, B. - 
5. (1926) BME T Bat. 6. (1914) 26 M. L J. 66.. 
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Allahabad High Court. in Halim. Ali v. Lalip. Singh. 1) is þut 
-another aspect of the sas of indemnity applied in Moule v. 
Garrett. 2. 
So far as- we can gather tien the ipot in the ae sani case 
-the deferidant does not appear to, have been liable to Government 
for the jodi in question and in this view we venture to doubt the 
correctness of applying S. 69 of the Contract Act ta the case, A 
further difficulty would seem to arise from the fact that plaintiff 
was himself. bound in law to pay the Government, though by 
special arrangement between himself and another, he might be 
entitled -to be relieved of that burden by ths other. ` In such a 
case plaintiff can claim reimbursement, if at all, only on the basis 
of thesagreement and not under 5. 69. _ 


“Pandu v. Ramchandra : I. L. R. 42 B. 112. 

-The position of Inamdars in relation to the cultivators within 
the limits of the Inam seems to be in Bombay very much like 
what it was here prior to the Estates Land Act. [See Rajya v. 
Balkrishna Gangadhar 8]. The Estates Land Act makes 
certain . provisions in respect of Inamdars whose property falls 
within the definition of an “Estate” in the Ast; and in the ‘case 
under notice the learned Judges restrict the application of S. 917 
of the Bombay Land Revenue Code in a similar manner. by 
holding that it governs only those Inamdars. who are mere “grantees 
of the Revenue, Judging from the reported cases, it seems not 
uncommon in the Bombay Presidency to fmd, Inamdars owning 
‘the soil itself and yet with mirasi or. permanent tenants in 
possession of the land. The incitlents of such a tenure may afford 
us some help here in deciding upon the rights of cultivators in 
Inams not governed by the Estates Land Act where from other 

-causes the court holds that such cultivators have a right of perma- 
nent occupancy. The analogy of the Bombay cases would suggest . 
that fixity. of tenure does not necessarily imply fixity of the 
particular rate of rent and that the Inamdar may have a right of 
enhancement though not a right’ of.ejectment. But the limits 
within which; and the conditions upon which the power may be 
exercised are left vague even there, fee Prataprow v. Bayaji $, 
Vishvanatha v. Dondappa 5;-and -it remains tobe seen how ‘the 
question. would be solved here if and when. it shoùld arise. — 


1, (1918) 11 A. L. J. 478. 2. Li B T, Ex. 101. 
8, (1905) I, L, R, 29B, 416. 4 0878) 1.7 L. R. BB. lil, 
- 5. (1892) I. I. R. 17 B 475 
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Panachand Chhotalal v. Manoharlal: I. L. R. 42 B. 136. - 


*The incidents of a widow’s estate as now recognised by our 
courts are so entirely the outcome of J udge-made law that there 
is little possibility of- deriving any real aid by reference to the 
“texts or even the commentaries. In the particular case how- 
‘ever, we are inclined to agree with the learned Judges that 
the passage from the Mayukha relied on by the appellant 
does not necessarily lead tothe inference that in respect of - 
‘religious or charitable gifts a Hindu widow has an unrestricted 
‘power of disposition over the husband’s estate, We note, 
in passing, that both the learned Judges, while setting aside the 
‘gift by the widow, direct the reversioner to pay the donee a sum 
of Rs. 1,500 by way of compensation for improvernents We are 
unable to guess why the question of the right to compensation at 
all was not raised in the case. As the judgment proceeds upon 
the assumption of such right existing and only considers its 
quantum,, it can be of little value as a precedent in the face of 
` definite pronouncements negativing a right to compensation in such 

cases (see, Nanjappav. Perumal 1. Muddusami v. Bhaskara 3 
` Rajkishore v. Jami Singh 3 cf. ee ee v. Dayaram 4. 
see also article in at M. L. J. 137. 


“Rakhmabai v. Mahadeo Narayan: I. L, R, 42 B. 155. 

When a suit in ejectment seems likely to fail for want of a 
notice to quit, there is little reason for attaching a greater penalty 
to its withdrawal (Without leave) than to its actual dismissal on 
that ground. The dismissal won't certainly. bara fresh suit after 
due notice and the same result may well attend a withdrawal also. 
But we are unable to see how the learned J udges reconcile this 
conclusion of theirs with their acceptance of the decision in Achuta 
‘Menon v. Achutan Nair 5, The judgment does not take note of 
its having been overruled by a Full Bench in Singa Reddi v. Subba 
Reddi 6. It is not easy to formulate a precise definition of 
‘subject-matter in 0.23 R. 1. C.P. C. but we can’t accept .as 
correct the suggestion that it means, ‘the series of acts or transac- 
tions’. referred in O. 1. R 1 of the code. 





` 1: (1909) I. L. R. 39 M. 580, 2. (1915) 29M, D. J. 867. l 
3. (1914) I. L. R. B6 A. 387. 4. (1989) I. L R. 82 B. 32. 


5. (1897) I. L. R. 94 M. 85. 6. (1915) I. L. R. 89 M, 987, 
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Afzal Shah v. ‘Lakshminarayan : I L, R. 40 All. 7. 


. There may be other facts than those that appear on the face 
of the report or it is difficult to see how this case cun be distin- 
guished from Parbati Kunwar v. Muhammad Fatima 1, Kubrajan , 
v. Rambali 2, Ishun Chunder ‘Rameswar Mondal 8, Nundo Kumar 
v. Banomali i ‘and Umabaei v. Vettal Vasudeo 5. On the authorities 
the title the defendants set up is not material, the whole thing de- 

. pending upon the allegations in the plaint but as Sir Bhashyam 
$ Iyengar pointed out in Dampana Boyina Ganji v. Andala Rama- 
swami 6, it was not because the cause of action is the same that com- ` 
bination was permitted in cases therein referred to but by reason of 
5. 28, C. P, C., which provided that “all persons may be joined as 
‘defendants against whom the right to any relief is alleged to exist 
in respect of the same matter.” The language of that section hag been 
altered since and we have instead in Orde: 1, Rule 3 “ all persons 
“may be joined as defendants against whom any right to relief 
in respect of or arising out of the same act or transaction or series 
of acts or transactions is alleged-to exist whether jointly severally 
or in the alternative where if separate suits were brought against 
such persons any common question of fact or law would arise.” 
The rule 4s at present enacted is wider than the ‘old English rule 
which formed the subject of the decision in Smurthwaite v. 
Hannay 7 (See Compania Sansneda v. Houlder Brothers 8) 
and wider in some directions than 5. 28 of the C. P, Code 
of 1882, « It may be a question whether in some directions it is 
not also narrower. Would, for instance the words “act or 
transaction or series of transactions’ include the death of the 
widow which entitles the reversioner to sue though it might include 
the aliences as holding under a series of similar transactions. 
But the case in hand would seem to be one in which relief was 
claimed out of a transaction, viz., the court :purchase. The cases 
instanced bythe learned Judges certainly stand on a different 
footing. If, for instance, the owner was in possession and dispos- 
sessed and sues for possession and mesne profits against independ. ` 
‘ent trespassers undoubtedly thecause of action would be different ` 
against each, at least’ so far as mesne profits go the claim thereto 
being traceable to the wrongful withholding which is . different 


i. (1907) I. L. R. 29 AH. 237, 2. (1908) I. L. R. 80 All 560. 

3. (1897) I. L. R. 24 Gal 831. 4. (1902) I. L, R. 29 Cal. 871. 

5. (1908) I. L. R 83 Bom. 293. 6. (1302) I. L, R. 25 Mad, 736. 
TT. (1894) A, ©. 495. : 3. (1910) 2 K. B. 354, 


NG 
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in each cate., Again if claim tò possession is based on mere pos- 
A . . < MEA B 
session and dispossession, the case may not come within the rule. 





Pahalwan Singh v. Janki: I. L. R, 40 All, 17. 


- The course taken is, we think, the right course. The stage ` 
at which enquiry as to possession -of assets is to be conducted. is . 
not before the decree but in execution. The burden of proof 
would, then, according to, the rulings be on the creditor to show 
that some assets at least have come into the hands of the heir and 
after such proof, it would be for the latter to show that he has not 
had assets sufficient to pay the debts. Magalure Garudiah: v. 
Narayana Rungiah 1, Joogul Kishori Singh v. Kalee Churn Sing * 
-Ranchod Das v. Krishna Das 3, 





‘Ramazan v. Rema Daiya: I. L. R. 40 All. 96. 


This case raised a question of considerable interest. During 
the life time of the defendant’s husband, her father-in-law effected 
a mortgage of the family property which was found to be not for 
binding purposes of the family. The husband did not concur in 
the mortgage. The question was whether under these circum- 
_ stances, it was open to the daughter-in-law to plead her right of 

residence as against the mortgagee who subsequently became the 
purchaser of the property in question. Their Lordships held that 
“the daughter-in-law had no vested right at the date of the mort: 
gageand she could not plead a right which accrued subsequently 
against the mortgagee. Two pertinent questions arise on this 
decision. It has been held in several cases in Calcutta and 
Allahabad that subsequently born members of the family can 
question unauthorised alienations by the father or manager 
Hazarimal Babu v, Abaninath 4, Tulhi Ram v. Babu 5 Hurodoot 
Narain Singh v. Beer Narain Singh 6. That is on the ground 
that the alienation being unauthorised, the property remains 
family. property. :If .the right to question is only a personal - 
right, it must be open.. to the member not contesting to con- 
sent ‘subsequently soas to defeat the subsequently born mem-— 

bers. But it, has been teld that it is not open to them 
1, (1081) I.L. R. 8 Mad, 869. a, (1876) 25 W.R. a24. 


3. (1911) 12 1: 0. 258. : 4. (1912) 170. L. J. 38. - 
9. (1911) 88 A. 654, si 6. (1869) 11 W. R. 480, 
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to ratify subsequently to the birth of ‘other co-parceners so 
as to bind them. Why is the widow of the son who claints, 
in the right of the son not entitled to treat - the property as 
family property notwithstanding the alienation ?, The conclusion 
of the learned Judges will lead to the startling result that 
the entire family property may be alienated, for the matter 
of that gifted away by the father andthe death of the son soon 
after might deprive the latter’s widow of all maintenance though 
to a suit brought by the son there might be no defence whatever. 
In fact did not the alienee’s right to the property and the 
daughter-in-law’s right to residence become complete at the same 
š moment of time namely the death of the son ? 


The second question is why should not the wife’s right to 
residence be recognised ? There are no doubt certain points of 
difference between the wifes right and the widow’s right 
flowing from the fact of the wifes subjection to the hus- 
band’s discipline and control. The circumstance might make 
it difficult to show that any particular alienation was made 
with intent to defraud or defeat her rights, but where the 
intention to defeat is clear why should not the court uphold the 
wife’s right ? The text makes no difference between the right of 
residence of the wife and the widow. Why should the fact that she 
has a personal right of recourse against the husband deprive her of 
a right of recourse against the estate. There may on occa- 
sions be an overriding duty on her part to pay the debts of the 
husband and this might require her to acquiesce in his alienation 
That duty certainly cannot extend to requiring her to acquiesce 
in his alienation to meet his improper debts which have the- 
object of leaving her without maintenance. Debts which are 
immoral, or illegal are not payable by the wife according to the 
Mitakshara (Surakamadi Vachanopattam pratipannamapi patya- 
saha kratamapinadeyam). Gifts which have that effect are 
regarded by the Mitakshara as „bad, (Svam Kutumbavirodhena 
deyam), The ancestral property is a fund: for the maintenance of 
the family and the wife has as a member of the family 
a right to be maintained out of it. Subject to the qualifications , 
introduced by the right of control and discipline possessed by the 
husband, that right is not distinguishable in character from that - 
of the widow. A debt incurred by the wife for the maintenance of 
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the family including herself is payable by the husband. Mitak- 
. sara Vyavaharadhyaya verse 46. 


Dambar Singh v. Kalyan Singh : I. L. R. 40 All, 109, 


It may be the proper thing to do in mortgage suits to provide 
for the payment of costs by sale in the first instance’. (See, 30 M. 
464) and personally only in the last resort under S. 90, T. P. A. 
or the corresponding rule in the. present C.P. C. (O. 34, R. 6) 
but it is difficult, even after haying due regard to the nature of the 
suit, the judgment of the High Court and the general practice of 
the Court, to read'an intention to pass such a decree into the 
words “responden do pay to the appellant Rs. 554-6-9- the 
‘amount of costs incurred.” It may further be noted that the rule 
does not necessarily apply to orders in appellate Courts for in 
many cases, the appellate decree may not involve the making of a 
fresh decree for sale although in this case, it did. 
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‘Amtul Habib v, Muhammad Yusuf, 1. L. R. 40 All, 125, 


This case raises a point of interest. In Haji Abdul Rahman 
v. Haji Noor Mahomed 1 Mr. Justice Telang held that a. 
tender of an amount which the debtor contends’ is the whole “ 
amount of the claim is a good tender and would stop interest 
pro tanto. This view is accepted as sound by Mr. Justice 
Mukherjee in : Digambar Das v. Harendra Narain 2 and 
in Harikishen w Kamleshur Prasad Singh 8, This view 
is opposed however to Watson & Co. v. Dhonendra + and Chandar- ` 
kanth v: Judoonath 5, Sir Frederick Pollock regards this view as 
incorrect in his commentaries on the Contract Act. In fact as 
conceded by Mr. Justice Telang, the text-books are all against 
him. Greenwood v. Sutcliffe 6 does not sipport the position for 
which it is cited; on the other hand it would seem to assume the 
the contrary, The Hnglish cases relied upon in fact deal only 
with the technical requirements of a valid tender and not’at all 
with the question whether the tender is to be of the entire 
amount or may be ‘only of a part. Dizon v. Clark 4, is the 
authority on the question in point. But it must be Gono 
. that O. 24, ©. P. C., relating to payment into court proceeds 
upon this view. If a party pays into court what he conceives to 
be the amount rightly due, the plaintiff is bound to take it out in 
pro tanto satisfaction of his claim and interest stops from that 
date, 


So far as decrees are concerned the Prtvy Council has laid 
down in Champat Singh v. Jangu Singh 8, that when a decree has 
been made determining the amount due to the mortgagee and the | 
amount of the decree is deposited, the mortgagee is bound to draw 
out the money though he disputes the correctness of the decree 
and the appellate court agrees with him. This decision only lays’ 
down the duty to draw but it does not lay down ‘(on the other 
hand assumes the contrary) that the liability of the mortgagor 
‘to mesne profits in case of variance of the amount is affected 
by such deposit. On the other hand it cwnnot also be denied that 
if instead of payments being made by the party, amounts are 
realised in execution, the decree-holder is bound to withéraw 





‘1, (1891) I. L. R. 16 B. 141. 2, (1910) 110. L. J. 226. 
3.. (1912) 16 I. 0. 377. ; £ (1877) 1. L. B.3 C. 16. 
5. (1878) I, L. R 30. 468. 6. (1892) 1 Ob. 1. 

“7, (1848)50 B a66 at 877. . 8 


. (1912) 17 ©. Ù. J. 14, 
NG l f 


a 
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the mounts from court and interest will cease to run on the 
amounts realised from the date on which he can withdraw the’ 
amount. Interest is not damages as has been held in a series of 
"cases ; it is not governed by S. 73 of the Contract act. A consider- 
ation of the terms of S. 38 of the Contract Act cannot therefore 
_ conclude the question as to exemption from liability for interest, 
We conceive, the judgment of their Lordships in Champat Singh 
v. Jangu Singh 1 to be clear authority that so far as decrees are 
concerned, payment in full of the amount found due by the 
court stops interest though the order of the court may be 
subsequently varied. In this case, the judgment-debtor deposited 
an amount which he claimed to be all that is due from him under 
the decree and the first court upheld his contention but the appel” 
late court took a different view. The court‘held on the analogy of 
O. 24 that interest stopped from the date of deposit. The 
Privy Council ruling goes only to the extent of disallowing 
interest from the date of the order of the Court and not from the 
date of deposit, O. 24 applies only to cases of debt or damages ; 
it might be right to extend the rule to execution but how could 
the courts do it? 


— —— 


Suraj Narain v. Ratan Lal: I, L. R. 40 A. 159 P, C. 


A Hindu joint family consisted of 4 members. One'of them 
was practising the profession ofa pleader und was staying away 
| from the family residence, He put his professional earnings which 
were considerable, the income of the portion of the family property 
he was managing ‘and the purchases made by him into the same 
account. Daily belances were being struck in the accounts but 
there was no evidence that any balances were remiited to the 
family manager. This practice continued even after that member 
became karta. The question was whether properties purchased 
out of his professional income but appearing in the accounts were 
family property or his own self-acquisition, There was a further 
question whether certain of the purchases appearing therein made 
in the name of the danghier’s husband were also family property 
benami in the latter’s name, Their Lordships state the question to 
be “whether there is sufficient evidence to show that Ram Narain 
the member in question so blended his own property with the joint 








1. (1912) 170. L J. 14 
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property as to make the whole joint property.’ Their Lordships 
then go on and say that in the Hindu joint family, the law is that 
while-it is possible that a member of the joint family should make 
separate acquisition and keep moneys and property so acquired as 
his separate property, yet the question whether he has dorie‘so is to 
be judged from all the circumstances of the case. They cite approv- 
ingly the decision of the Board in Lal Bahadur v. Kanhaiya 
. Lal 1, Their Lordships extract the passage therefrom wherein it is 
stated that where there is a substantial nuclecs the onus is on the 
member setting up self-acquisition to prove that his subsequently 
acquired property is his separate estate. They put in the word of 
caution that that decision applied sttictly anly to cases where that 
member is the karta. Then their Lordships say that though - 
the earnings of Ram Narain were måne; ys which he was at 
perfect liberty to use in any manner he thought fit, at the same 
time it would be quite consistent with the principle which 
regulates joint family estates that he:should in fact have brought 
them into the joint property and made them part of the 
“whole, the question being whether he has done so. On the 
facts already set forth, their Lordships hold that he had 
made the earnings joint family property. Some other people’s 
moneys were also in the accounts but their Lordships say that 
that would not ‘necessarily destroy the value cf the inference, As 
to purchases in the son-in-law’s name, their Lordships come to 
the conclusion that they were made ort of Ram Narain’s 
earnings before they were blended with the family income and as 
such it was competent to him to make a gift and he had so done, 
One point however ought to be noticed in this:connection. Their 
Lordships say that cordial relations between Ram Narain and his 
son-in-law, the love that the former bore to the latter, and the 
fact that he was living with the father-in-law and had takèn 
. sides with him for which he had to make ccnsiderable sacrifices . 
in respect of his own family property woulc not be sufficient to 
‘rebut the inference of benami arising from the purchase out of 
Ram Narain’s funds. Their Lordships inclme to the view that even 
assuming that the purchases were made out of the earnings after 
they were blended, it was not incompetent for Ram Narain to 
make an endowment for his daughter. -Their Lordships’ judgment, 
we think, makes it perfectly clear that the inference of ‘joint 





ey 


1. (1882) I. L R. 6M. 136. 
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family property is not rebutted by mere proof of the :existence of 
separate funds. Their Lordships’ judgment -would even seem to 
| justify a bias in favour of blending. 


The judgment deals with another point ade S. 317, C. P, 
C,, but-the facts are not clear. If the decision should be pa 
to lay down that it isnot open to the members of a joint 
- Hindu family to show. that a court purchase made in the name of 
a stranger by the managing member enures for their benefit, it | 
must be taken to overrule Natesa Atyar v. Venkatramayan 1, and 
‘Minakshi v. Kalyanarama 2, Probably, for one cannot speak with 
confidence, in the absence of all the facts, distinction is to be made 
between cases where the purchase is madè on behalf of the family, 
4 (in which case the section would apply) and where the purchase 
is made on behalf of the member individually in fraud of or 
- without reference to the family. This distinction would save 
the Madras cases and would seem to be required ‘both by the 
words of the section and decision of the Board in Ganga Sahai 
v. Kesri 3, 


Anantram v. Collector of Etah : I. L. R. 40 A. 171 P, C. 


Their Lordships’ decision in this case makes the folowing 
points perfectly clear. i i ; 


(i) In suits upon mortgages effected by the managing member; 
the burden is on the mortgagee to prove necessity or inquiry. In 
this matter there is ño difference between the case of the widow 
and the managing member: - -o 4 

(ii), Where the mortgagee cannot allege that the witnessed 
who could prove the necessity’ are inaccessible or cannot now be 
obtained through lapse af time-or for other good reason, the proof 
ought to be laid before the tribunal-that is to judge of the necessity. 

` ii) Lachman Prasad v. Sarnam Singh + which holds” that 
the mortgage to the extent it is ‘not supported by necessity is not 
binding even in respect of the mortgaging members share i is l 
authority only for the province or provinces in which similar views 
prevailed and not for the Mitakshara law generally. 


1(1882) I. L. R. 6 M. 185. - ` 2. (1897) 1. L. R,20 M. 849. 
8. (1915) L L, R. 87 A. 545.. .. 4, (1917) 89 All" 500 (P. C.) 
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` Kailash Chandra Datta v. Padmakisaore Roy. I. L. R. 45 C. 
985. A i 4 4 o 
The limitations indicated in this casa-with reference to the 


power ofa second appellate court in dealing with a question of 


_ custom have been accepted by the recent Full Bench decision of the 
Madras High Court in Kumarappa Reddy v. Manavala Goundan 1 
and Kakarla Abbayya v. Raja Venkata Papayya Rao ? has 
_ been formally overruled. 


Maung Kyin v. Ma Shwe Lai. I. L. 2, 45 C. 520: P. C. 

On one point, as to which there has teen some divergence of 
judicial opinion in this country (especially on account of some cases 
in Calcutta}, their Lordships’ pronouncement in this case is clear, 
viZ, that the exclusion of evidence under S. 92as laid down in 
Balkishen Das vw. Legge ? relates not merzly to oral evidence of a 
contemporary oral agreement but also to evidence of the acts and 
conduct of the parties tending to establish thatthe transaction 
was intended to be different fram what b purports to be. But 
other portions of the judgment sre not quits as easy to follow. The 
position of the parties was that A had made an out and out convey- 
ance of certain properties in favour of B, Dut no possession had 
passed to the transferee. The consideration would seem to 
have been treated as a loan on whica interest was being 
paid and even part-payments made.' -B transferred the -property 
to C by @ conveyance ex-facie absolute. ° A was no’, party 
to this latter conveyance but the evidence showed that by this 
arrangement A desired and obtained a reduction in the rate of 
interest, that C at the-time knew that B’s right was only that of 


a, mortgagee and that he intended to take oniy a transfer of that ` 


interest. Some time later A iransferred to B the equity of 
redemption which he claimed still vested :«in him and B seems to 
have got possession of the property fthereuader, The action then 
came to be instituted by C against B for recovery of ‘possession 
on foot of the conveyance executed by B. 


From the report of the former stage cf the case in J. L. R. 
38 C. 892, (P. C.) the question under S. 92 of the : Evidence Act 
would seem to kave been raised not only with reference to/ the 





1. (1917) I. L. R,41M, 874 F.B. (1908) I.L R. 2901 24. 
3. (1899) I. L.R 22A 1-9, 
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„conveyance by B to C but also.as to thé original conveyance by A 


to B., Ifas a matter of law A could riot, as against B, allege and 


prove that his own document was only a mortgage, it is difficult 


to see how B could, as against his transferee’C, stand on a better 
footing so as to be able to set up in Aan equity of redemption 
which A himself could not prove cr enforce. But nothing bearing 
on this part of the case is found in the present judgment presum- 
ably because, as stated in the former judgment (at p.905), the argu- 
ment before their Lordships had been confined to the application ~ 
of S. 92 to the transfer between B and C, As to this last it is 
pointed out that the rule of exclusion enacted by S. 92 applies 
only as between the parties to an instrument or their represen- 
tatives and there was accordingly no objection to the reception of 
evidence going to show that atthe date of the transfer A was 
the owner of the property and B had only the mortgage interest. 
Their Lordships evidently mean that once this is established, it 
would follow as a matter of law apart from any evidence to vary 
Bs deed to C, -that C could only claim to hold the mortgage 
interest as transferee. 


Their banis however intimate that even if S. 92 applied 
“proviso 1 would seem to bein point because it would be a 
fraud to-insist upon a claim to property arising under such a 
transaction, the claimant knowing that the true owner 
had never parted’ with it.” With all respect, it is difficult 
to appreciate this line of reasoning. The proviso refers to fraud 
as wellas “ intimidafion, illegality, want of due execution, want of 
capacity in any contracting party, etc., etc.”, as illustrations - 
of facts which if proved “ would invalidate any document” or 
“would entitle any person to any decree or order relating thereto.” 


” The language as well as the collocation of words clearly seems to 


suggest that the provisu has reference to fraud, etc. as between the 

parties to the document itself in which case alone , questions of 

invalidation or of relief by way of rectification, cancellation or 

avoidance will arise. Even if it should be held that the fraud ` 
referred to in the proviso includes a fraud on third parties, the 

result would be that under S. 23 . of the Contract Act the whole 
transaction would be void. It is difficult to see how on this line 

of reasoning a Courtcan justify the enforcement of the trans- 

action in accordance with what it considers to be the real” 
intention of the parties. l 
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Radhe. Lal v. Bhavani Ram: I. L. R: 40 A. 178. 


There is no original authority dealing with the subject. ° It 
is not to be wondered at that unchastity is ‘nob mentioned in the 
context dealing with exclusion from inheritance. Chastity is 
regarded as a condition of inheritance rather than that ca 
is regarded asa ground of exclusion, 


No doubt if Jemin from caste followed, that in itseif 
apart from unchastity afforded a ground for exclusion but that is 
no justification for saying that unchastity ic unaccompanied by 
degradation will not prevent the estate from vesting in her. A 
woman that was guilty of expiable unchastity and has gone through 
the necessary penance and is purified, it may be, cannot any longer . 
be called an unchaste woman and may be eniitled to succeed but 
‘it seems to be difficult to’ regard’ by any stretch of language a 
woman whose fault has been condoned but who has. not gone 
through the necessary expiatory ceremonies, asa chaste woman. 
Neveretheless, if may be the right thing to exclude proof of 
unchastity in such a case and we think the necessary result could 
be arrived at by applying the rule of estoppel. After having 
condoned the fault of the wife and restored her to her former posi- 
‘tion the'husband, we think, should “be held estopped from pleading 
unchastity so as to defeat any of her rights a3 wife and the estop- 
pel should extend after his death to his hems so as to preclude 
l them from setting it up soas to defeat her rights of saeribade? 
as’ widow, E 


j 
5 


Re 





Salamat Uz-Zamin PER Masha Aliat Khan: I. L. R. 40 
A. 187. 


` In this case Mr. J ustice Walsh takes the view that Mahomed 
Musa v. Aghore Kumara Ganguli t overrules Kurri Veera Reddi 
y. Kurri Bapi Reddi 2. But as pointed out by Pigott, J., that was a 
case in Which there was no statute requiring writing or registration, 
His Lordship would therefore regard the plaintiff stillas the 
owner of the property but he would hold him estopped from suing 
to recover the property against his contract ; in effect his Lordship 
recognises a new species of irrevocable licence not’ amounting 
“to an interest in property. There is no question of entoppal 
“when both the parties know the ‘true state of facts. 








4, (1914) I L. B. 42 O. 80 ‘ - a (1906) TL. R. 29M 886, 
N8 ` 
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, Gobind Das v. Karan Singh: I. L. R. 40 All. 197. 

“As it isnot clear under what authority orders were passed by 
the District Judge, it is not possible to say anything about ‘the 
correctness of the decision on the preliminary objection but 
judging from the way in which it is put it looks as if the objection 
is not correctly stated as an objection to the competency .of the 
appellant to file the appeal ; it is really an objection on the merits. 
On the adjudication, the attachment ceases to have effeet as the 
property is no longer the property of the judgment-debtor (except 
in so far as Sec, 34 of the Act governs the case) and no further 
‘action on the footing of such attachment is competent. 





Ghulam Muhi-uddin Khan v. Dambar Singh: I. L. R. 40 A. 
206. 4 

In this case, one cannot help feeling that too much has been 
made of what was but a technical defect. There was a decree by 
the Court of first instance and there. was an appeal and in ‘the 
appeal there was a further award of costs by the Appellate Court 
in favour of the decree-holder. It so happened that execution 
went on ostensibly as of the decree of the first Court even after the 
appellate decree was passed. Would it save limitation for the, 
execution of the -appellate decree—was the question and the answer 
given is that it would- not. 16 cannot be denied that if in the 
column—decree sought to be executed, the appellate decree was 
mentioned that woukd have saved. Even assuming that in the 
column—has there been any appeal and with what result, there 
was an omission to mention the appeal, (if that was mentioned, 
we do not see if it could then “be said that there was even a 
technical defect), is it not in substance the appellate decree that is 
being executed when once there has been an appeal and a new 
decree confirming the old decree and does it really matter whether 
it ig described as such or not? The decree of the first Court has 
got an individuality of its own so long as the appellate decree-is 
not made. When once the appellate decree is made, a new vitality 
- ig given to the decree of the first Court and a fresh starting-point 
for limitation is afforded even in respect of the reliefs granted by 
the first Court and not touched by the appellate decree, but when- 
once the appellate'decree is made whether in confirmation or 
` substitution-of the first Court decree the individuality of the 
decree of the Court of first instance is merged in that of the 


t 
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decree of the Appellate Court, and further’ execution will he, 
even if styled otherwise, in effect and in substance an execution of 
the decree of the Appellate Court. 


Abdul Hussein Khan v. Sona Dero: I. L. R, 45 C. 450 
(P. CO) 

Rece t decisions in this country like Kunhambi v. Kalan- 
thar 1, Shaik v. Muhammad 2, The Advocate-General of Bombay 
v. Jimbabai 8 and Ali Asghar v. The Collector of Bulandshahr $, 
compel attention to the question of the enforcement and proof of 
local, tribal or family customs in matters of family law. Putting 
aside places like the Punjab where customary law has been given 
special prominence, the early regulations and decisions in this 
country proceeded on the primary assumption that most Indians 
were either Hindus or Muhammadans by religion and as such, 
must presumably be governed by one or -other of the two corre- 
sponding systems of law. Religion for this purpose had to bea 
matter of legal assumption rather than proof and even acknowledg- 
ed differences such as in the case of Jains, Sikhs, etc., were ignored, 
It was not without considerable initial difficulty that the British 
Indian Courts were induced to hold that a, person might be a 
Hindu and yet for some purposes be governed by a custom at 
variance with the written texts cf Hindu law. Cf. Narasammal 
y. Balaramacharlu 5,and amongst Muhammadans there was even 
greater difficulty in some provinces in getting the Courts 
to give effect to rules at-variance with the, Muhammadan law. 
See Jammya v. Diwan 6. Sometimes where by some accident 
some customary rule came to the knowledge of the Courts on 
account of the personal information of.a prominent Judge it was 
easily erected into a rule of law by itself and even received logical 
developments as if it were a juristic principle. But as observed 
by Sir Henry Maine, the rules of Hindu and Mahomedan Law 
must have had a narrower scope ‘and comparatively less rigid 
application before the British Indian Courts ‘‘ignorantly, but 
with the very best intentions...... armed them with a- new 
authority.” 4 

A comparison of the decision of the J udicial Committee in 
the case now under notice, with the judgments of the Madras 

1. (1914) 97 M. L. J, 156. 2 ~ (1915) I. L R., 89 M, 664, 


3. (1915) I. L. R. 41 Be 181. 4. (1917) I L. R. 39A 574. 
5, (1868) 1. M. H C.R. 420. os 6... (1900) I. L. R. 28 A. 20. 
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High Court in Mirabi v. Vellayanna land Shaik v. Muhammad 2 
will afford ample corroboration of the above remark of Sir Henry 
Maine. In concluding their. judgment their Lordships say, 
“ although there is much reason in history for the custom alleged 
and sonie evidence by which. it: receives support, yet on. the 
whole the evidence has fallen short of the standard to which. it 
must attain in order to succeed. in altering the devolution of pro- 
perty according to Muhammadan Law to a devolution determined 
by family custom.” 


In the case in Mirabi v. Vellayanna 1 the learned Judges re- 
ferred to “the evidence that:the Ravuthans lean toward Hindu 
usages” and to the existence of instances in which the claims of 
daughters and sisters to a share had been ignored; but they held 
that this might be explicable on other grounds and refused to find 
an enforceable custom to that effect. In the case in Shaik v. 
Muhammad? the same question came up for consideration 
again and the High Court held that tbe custom was estab- 
lished. The argument -based on mere legal theories is 
largely modified by reference to the historical fact that the 
class in question embraced Mubammadanism in comparatively 
„recent times and Wallis, C. J., prefers “to state the question 
as being whether after their conversion they have adhered to 
the usages to which they had been accustomed’ as Hindus.” 
‘The other learned Judge rightly (if we may say so) observes 
that in the peculiar circumstances of India the enquiry in 
many cases “ is as 0 what is the law and not as to what is the 
usage at variance with law,” for it is little more than a legal pre- 
sumption in most cases to say that there is a general law governing 
the parties, The review of the evidence in the case throws 
interesting light on the psychology of the tendencies that make 
. for the growth or decay of custom. Whatever the theory of the — 
law may be, it is not always easy to connect the facts with any clear 
consciousness as to the particular rule- being legally binding or 
otherwise. We may also draw attention here to the judgment of 
of Justice Sankaran Nair in Govindan Nair v. Sankaran Nair 8 
‘as an interesting illustiation of the divergence between the law 
of the Courts and the practice of the classes concerned. 








on LLR Er 494. 2, (1915) I. L. R hed 664. 
- (1908) I. L R., 83 M, 361, 
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Jurawan Pasi v. Mahabir Dhar Dube : L L. R. 30 All; 198) 


We should think the judgment in thie: case is right; Unless 
the judgment or order is one which has the effect of supplementing 
or modifying the decree as originally framed, it will not have the 
effect of postponing the starting of limitation under 5, 48, C. P. C. 
It may be difficult to instance cases that have that effect, One 
such case is stated to be an order under R, L1, O. 20. Under the 
“old C. P. C., there was the, order assessing the amount of mesne 
profits or directing delivery cf property and payment in a partition 
suit., These cases cannot occur under the new code, Again, could 
you call an order directing payment within a certain date as ore 
directing payment at a certain date? The order which was said 
had the effect of extending time in this case was an order giving 
2 months’ time to make payment of a decree amount and adjourn= 
ing the sale of attached property till then. Such an order could 
not be said to direct payment at a certain future date; there was 
no prohibition against payment earlier nor was there any prohi- 
bition against realizing the amount within the time inother ways. 
For the last stated reason, it was not an order staying execution 
either, within the meaning of S. 15 of the Limitation Act though 
we should demur to the conclusion of their Lordships that that 
section does not apply to S. 48, C. P. C. In this instance there 
_ was no order staying execution and the décision that S. 15 did not 
apply is right. But the reasoning of Muss@mut Phoolhas Koonwur 


v- Lalla Jogeshur Sahoy 1 is equally ape we think'to S. 48, - 


C. P.C. 


Rama Shenoi v. Hallanga : I. L, R. 41 M. 205. 


As- pointed out by Mr. Justice Sheshagri Iyer, it seems to be 
perfectly clear on the language of the section as it stands at pre- 
sent that S. 18, cl. (d) of the Civil Procedure has reference only to- 
procedure for whereas the old section was “ if it is in the opi- 
nion of the Court before which it is produced contrary to natural 
justice.” the present section says “‘ where the ‘proceedings in 
which the judgment was obtained are opposed to natural justice.” 
The change in language makes it clear shat what is intended 
is only irregularity of procedure. If judgment is given against a 


person without hearing him or without ene him a. „sufficient 





-< 1; (1876)3 E a‘6.- 
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opportunity to contest, that is a praceeding against natural justice. 
The dase under review was one in which it was said that the 
burden of proof was thrown on the wrong side. On whomsoever 
the burden lay, each hada temple opportunity to adduce what 


evidence he had and the proceedings could certainly not be said to 


be against natural justice. It is difficult ordinarily to conceive 


.. how a judgment rendered on a wrong view of burden proof could 


be said to be against natural justice. The view as to burden proof 


- may run counter to all notions of pussible justice, that is to say, if 
- . for instance there was a rule that in all suits the burden of proof is 


on ‘the defendant to prove that the plain‘ iff’s claim is unfounded, ' 


it may be that such a rule is against natural justice. In some | ` 


cases, the wrong view as to burden of proof may make the | 
judgment one not delivered on the merits. But it could ‘not be 
said that this was one of such cases. 


—_—— 


Kandaswami v. Subrahmanier : I, L. R. 41 M. 208. 


The language of O. 89, B. 2 is nob happy. The lan- > 
guage is not quite apt to cover ad interim mandatory injunctions. 


' Apart from the technical solutions of the difficulty suggested by 


the course adopted by North, J. in Allport v. Securities Company 1 
à comparison of the language of O. 39, R. 2 with the language of | 
Ss, 54 and 55 of the Specific Relief Act would seem to suggest that © 
mandatory injunctiogs- which are given only in respect of acts 
Which are necessary to prevent the breach are included “in tem- 
porary injunctions to restrain the defendant from committing the. 
breach”. There is nothing in the sanction provided for the breach 
of the injunction to make its application to mandatory injunctions 
inappropriate, There is no provision analogous to O. 21, R, 32, cl. 


. (5) which allows the performance the acts through the Court 


in respéct of ad interim mandatory injunctions but it isa point 
worthy of note that there was no such provision under the Code of 
1882 and the Courts held in Durgadas v. Devaraj 2; and B. Sakar 
Lal v. Bat Parvati 3 that they were ro-powerless in the matter. 


oe 


ai aa a I a a E 
1. (1895) 72 L. T. 588 i 2. (1906) I. L. R788 Cal; 306, 
: 8 (1902) VL. R, 26 B. 281, ` 
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Sudhir Chandra Das v. Gokinda Chandra Roy F I. L. R45 
C. 538. > i bi 


On the principal question raised in the case, viz., the direct 
liability of a testator’s estate for debts incurred by the executor, 
a full and instructive discussion will be -found in the recent judg- 
ment of the Madras High Court in Ammalu Ammal v. Namagiri 
Ammal 1 where money had been borrowed by an executor under 
a promissory note. Whatever doubts and differences there may 
exist with reference to a claim for direct recourse in respect of 
debts contracted by a widow, a guardian, a private trustee or the 
trustee of a religious endowment, the case of the executor seems 
to be fairly well settled, viz,-that tbe créditor can ~only 
. rely on the personal liability of: the éxecuior and can resort 
to the testator’s estate only by subrogating himself to the 
executor’s right of indemnity. It is however by no means clear 
whether the two rights (or rather remedies) can be claimed in one 
and the same action, at any rate where it is not an administration 
proceeding. Some modification of the general rule seems however, 
to be recognised where the debt though formally incurred by the 
executor, is in substance but a renewal of a liability of the testator 
himself. .(See Satya Prashad Pal Chowdry etc., v. Motilal Pal 
Chowdhry etc. 2): as to debts incurred by the executor in carrying 
on the business of the testator under express Cirections in the will, 
see observations of Kumaraswsami Sastriar, J. in Ammalu v. 
Namagiri 1;.see also Jethabhai v. Chota Lal. Both.in the case 
under notice and in the Madras decision above referred to, the 
case of the executor is regarded as not quite analogous to those of a 
widow, guardian or trustee. The decisions bearing on the several 
aspects of the question in connection - with-debts incutred by the 
latter are by no means uniform and some of the more recent ones 
amongst them are noticed in Ammalw v. Namagiri land in 
Palaniappa Chettiar v. Shunmugam Chéttier 4; see also Sanka 
Krishnamurti v. The Bank of Burma 5, . 


A subsidiary point in the case arose out of the circumstance 
that some of the hundis sued on were insufficiently stamped. 
The learned Judges easily dispose of it by treating it as “ settled 
law ” in that Court that the creditors are “at liberty to give 

1, (1917) 33M. 681. 2, (1899) L L. R. 27. G. 688, 


~*~ 8, (1909) I D. R. 34 B. 202. - 4, (1918) 85 M: G. J. 90, . 
5. (1911) I L. R. 85, M. 692 
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the -go-bye to the hundis which were inadmissible in evi- 
dence and sue for the consideration.” The point however | 
seems to us by no means so simple; some of ‘the cases 

bearing on it will be found collected in Muthu Sastrigal 

v. Visvanatha Pandare Sannadhi 1 to the decision in which Sada- > 
‘Biva Aiyar, J. expresses his adherence in Ammalu v. Namagiri 2. 

Not even Shunmuganatha Chettiar v. Srinivasaiyar 3 which 
suggests a more liberal view goes the length of oe from 
Muthu Sastrigal v. Visvanatha Pandara Sannadhi 1, ' 


Mahomed Haji v. Kalimbai: I. L. R. 41 M. 211. ` 


Hanafi law is the law mostly prevalent in India and legal - 
practitioners are apt to assume it toa degree so as to apply it to 
persons not governed by that law. Asa matter of fact the. 
` Moplas of the West Coast are very largely governed by the Shafei 
law. There are several important points of difference between 
the two,systems. One such is pointed.out in the case under review. 
Whereas under the former system, arrears of maintenance cannot 
be claimed before the date of the decree, and even in the- case of 
decrees after the death of either party, under the latter system, 
maintenance can be claimed as from the date on which the wife 
was ready and willing to “place herself in the disposition of the 
-husband’’ and the death of either party does not put an end. ta 
the right that has already accrued for maintenance. 


Parvathiammal v. Chokkalinga Chetty: I. L. R. 14 241. 


The Guardian and Wards Act is an act intended for the 
protection of minors. lt deals with the appointment and power 
of guardians and regulates the relations of the Court to the . 
guardian and the guardian tothe minor. If third parties are 
allowed to intervene, it is for the benefit of the minor and any 
direction given by the Court in the pursuance of such intervention 
can only be enforced in favour of the minor. It cannot create 
enforcible rights in execution in favour of a stranger. If as in this 
case, the Court directed that 1,600 rupees should be paid for the 
mariage expenses of a ada that is a direction for the guidance 

1, - (1948) 26 M.D, J. 19. a (1917) 88, D.J. 68l ~ 
g (1915) 31 M L.J. 138. 
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of the guardian and not one that could “be taken KT of 
by a stranger. The direction is in substanze and in effect no 
more than a direction given by a person to Lis manager to make 
a payment to a third person at the instance >f that person. If 
the manager acts ‘up to the direction, and the stranger is paid, 
well and good, If he is not, he cannot compel the manager to pay 
or base a cause of action upon the direction. 


Arunachallam Chetty v. Sabapathy Chetty ; I.L. R. 41 M. 
213. . 
In certain classes of suits, af which suit to set aside decrees 

is one the Court Fees Act S. 7 cl. iv. allows ths party to name his 
own valuation, S. 8 of the Suits Valuation Act makes the value for 
jurisdiction the same as the value for court “ees. The combined 
result is that a plaintiff may value the relief as he likes both for 
court fees and for jurisdiction. There i is nothirg to prevent a party 
from naming the value so as to bring a suit to set aside the decree 
of the District Court within the jurisdiction of a Munsiff. No 
doubt, the Calcutta High Court is of opinion zhat in gross cases 
of undervaluation, the court has: jurisdiction to revise the value 
but that view has not commended itself tc the Madras High 
Court. Apart from this aspect of the case, Mr, Justice Srinivasa 
Iyengar considers the point on the authorities and comes to the 
conclusion that all courts have jurisdiction tq set aside the decree 
wherever it becomes necessary for them to do “s0 in order to 
give relief falling within their jurisdiction. _f the subject-matter 
of the previous decree is to be re-adjudicatec upon, whether that 
could be done or not would depend upon the value and nature of 
the subject-matter of the previous suit, Mz, Justice Srinivasa 
Aiyangar also considers what the appropriate zelief in such suits is, 
Ordinarily, he says, a declaration and injuncsion is quite sufficient 
and it may even be that in good many cases, the court may not 
‘be competent to grant more. A Munsiff’s court adjudicating 
upon the question can certainly not direct that a suit in the 
District’ Court the trial of which is beyond its competence is to be 
revived. That it should be.revived both ways, both against as well 
as for the plaintiff seems to be clear or.” Khajooroonissa. v. 
Rowshan Jehan 1, but if the revival ıs annecessary for the 
1. 0816) 2 Gal.. 184 P.G. ° 
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purposes of the plaintiff whether it would be revived for the fraudu- 
' lent*defendant is a different question Bhimaji-v. Rakmabat 1. So 
also whether the decree would be revived as between the other 
parties Pasupati Nath Bose v. Nando Lal Bose 2. Those would be 
questions properly speaking for the court which decided the pre- 
vious suit when an application is made to revive the suit. It may 
be a question whether Bhimajt v. Rukmabai 1 is quite consistent 
with Khajoorinissa v. Rowshan. Jehan 8 where their Lordships 
say that the effect of a decree setting aside a compromise is to 
remit parties to their original. rights. The elastic views as to 
jurisdiction may have certain inconvenient consequences. Suppose 
a Munsif takes the view that the decree of the District Court over 
the subject-matter of which he has no jurisdiction is fraudulent 
and sets it aside. Is the latter court bound fo respect the adjudi- 
cation having regard to S. 11, C. P. C., which requires the two 
courts to have concurrent juriadiction, unless the view taken 
in Pathuma v. Salimamma4 is extended to these cases 
and the decree ofa competent court on the identical subject- 
matter is held to bar re-agitation of the same subject in another 
court, whatever the value of the subsequent suit, the latter court 
need not have regard to the decision of the earlier court. This 
gives point to Mr. Justice Srinivasa Aiyangar’s observations ' 
which require the court to confine itself to the relief it can 
give. Nevertheless, one must confess the matter is a tangle- 
Another question which is recently coming to the fore is whether 
the defendant can set up that a decree is bad and not binding on 
him as a defence. Under the English law, apparently, an order | 
setting aside the decree should be first obtained, 


Having regard to 8. 44 of the Evidence Act a long catena of 
’ authorities have held in this country that fraud and want of juris- 
diction is pléadable by parties even as defendants ; if they could 
plead it as a defence, no question of limitation would arise. But 
as regards other defences, the view taken is that they are not 
pleadable without getting the decree set aside if. Huddersfield 
Company v. Lister 5, (1918) M. W. N. 595. 


— 





1, (1885) I. L. R. 10 B. 83883. 2. (1908) I. D. R, 80 ©. 718. 
3. (1876) I. L. R. 2 Cal, 184. 4. (1884) I. L. R. 8 M, 88. 


5. (1895) 2 Ch. 278. 


PART XUL | THE MADRAS LAW JOURNAL (N. I.0.) ` 39 
“Thenal Ammal v. Sokkammal : İL. R. 41 M. 233. 


. We do not think that the words “ authority to slo if 
necessary, petitions for razinaméh” include authority to compro- 
mise, With respect, we entirely agree with their Lordships’ view 
that it is not desirable in the interests of the purity of the profes- 
sion that pleaders should have such power. Even in England, 
courts are gradually putting restriction on the power.’ See 
Madan Mohan Lal vv. Dilden Husain 1, It is certainly 
not edifying that there should be discussions as to the 
motives of -the professional gentlemen engaged. It is not also right 
that under cover of an immunity from investigation of the 
‘propriety of the compromise; pleaders should be permitted to allow 
their own ideas of fairness to control tha disposal of cases with 
reference to which their proper function is to secure legal justice. 


Alagappa Chettiar v. Mutkia Chettiar: I. L. R., 41 M. 237. 


Though we agree with the conclusion arrived at in this case, 
we cannot, with great respect, agree.to the view taken by Mr. 
Justice Ayling that once th: leave is given for the suit, any person 
interested may institute it.. A suit is nob a thing ‘apart - 
from the plaintiff and defendant; with the identity of parties vari- ` 
‘ed, the suit, though the allegations might be the same, is different. 
T'he suit is not, it must also be remembered, a” representative 
suit in the sense that it is brought on behalé cf other people; it 
is a representative suit only. in the sense that the subject-matter is 
one in which others also are interested, and that others have a 
right similar to that of the plaintiff. The suit is not a represen. 
tative’ suit in the sense that others are to be considered as being 
in any sense parties. If this is the correct description of the 
nature of the suit, leave toa suit by A cannot be considered 
as justifying a suit by B unless a suit can be conceived without 
a plaintiff and. a defendant. An action has reference to the 
plaintiff and defendant and is not a thirg independent of them. 
But when once a suit is instituted, further addition of parties 
will not affect the identity of the suit or make such addition 
tantamount to a fresh institution of the suii. In the opinion of 
the courts that take a different view of the matter it does involve 








oes 2 (1902) I, G-R. 34 A. 465. = > - 
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such a result. We think that the Indian practice does: not: justify 
such “a view of the matter. , 


7 


a — , P 
: — niki 


Masilamani Mudaliar OA Sethuswami, I. L. R. 41 M. 251. 


Ib is right enough that art. 182 should receive a liberal and a 
not too narrow construction but: as their Lordships observe in 
this case there must be a limit to it and-the courts should not go 
to ludicrous lengths as they seem to have done in some cases. You 
may imply ao oral pplication where one is not neces- 
sary in the sense of strict law, butin fact necessary under the 


circumstances, Where there has been an application in fact, the 


court may perhaps go further and see whether though not strictly 
necessary, it was desirable, and if the application was 
desirable or bona fide considered desirable or necessary by the 
party, the court may well regard the application as a step-in-aid of 
execution. The method adopted by the Lower Court in this case 
was to imply an care ‘application to save limitation: which 
is s obviously WEGIG. 


~ 


- Subbamma v. Narayya ‘I. L. R. 41 M. 259. F. B. 


The personal, remedy is obviously inadejuate, and ‘the 
harshness of the rule would. be clear with reference to cases under 
cl. (b) and the. last clause of the game section. On the view taken in 
Arunachallam Chetti v. dyyavayyan 1 the mortgagee has first to 
sue for money and then institute a suit for sale as required by O, 34 
R14. What his position would be in such a suit as regards 
priority whether he should be regarded as a charge-holder or asa 
mere money claimant who has to institute a suit for sale, was not ` 
clear. . In these cirzumstances we welcome the decision of the Full 
Bench though we must say.we. cannot agree to the somewhat 
violent argument of the learned Chief Justice that the usufuctuary 
mortgagee is nota usufuctuary mortgagee till possession is de- 
livered to him, What sort of a mortgagee is he in the interval ? 
Is he an anamolous mortgagee whose rights and duties are to 
be determined’ by the contract or by local usage? To what 
species would the mortgage. belong where there is a recital that 
possession -is delivered but--is not, in fact, delivered--? ..We 
4, (1898) L D. R. 81M. 476 
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think that too much has been made of the definition ‘which only 
describes what will happen if the’ transaction is given. effect ‘to as 
it ought to be. We should have preferred to have seen the argu- 
ment based on the words as such as apparently Mr. Justice 
Subrahmanya Aiyar would in his referring order in Arunachalam 
Chetti v. Ayyavayyan 1, A decree for money is not what a usufruc- 


tuary mortgagee as such that is to say normally would be entitled 
to, 


r 


e am Á 


Annamalai Sherer, Palamalai Pillai; I. L. R. 41. M, 
265. F. B. i 


A conclusion the other way would have had, the effect 
of subjecting the judgment-debtor to the most vexatious restriction 
on his powers of alienation. If there is an attachment on a 
` decree against a man, however small the amount, and however 
solvent he might be, he could not dispose of this property attached 
unless he made arrangement for the payment of all his debts, 
for all his creditors would be persons potentially entitled to 
rateable distribution. They would be entitled to argue that 
the relevant point of time is the date of receipt of assets and 
they could have qualifies] themselves by then to claim rateable 
distribution, At any rate, all such as qualified themselves 
within the time reasonably necessary im the ordinary course 
for the realisation of assets would have been so entitled, The 
ascertainment of the body would be ordinarily beyond the power - 
of any purchaser ‘and would necessarily deter any person from 
undertaking therisk. We do not believe that the legislature 
could have intended such a result nor do the sections require such 
a position. As Mr. Justice Sheshagiri Aiyar points out the legis- 
lature has not declared that an applisatiou for rateable distribution 
is equivalent to an attachment and the order for sale enures for the 
| benefit -of the applicant. Such a deslaration while protecting 
the decree-holders against any collusive understanding between the 
attaching decree- holder and the judgment-debtor would have ena- 
bled bona fide purchasers to know definitely what claims they 
have to satisfy before purchasing. Again the contrary construction 
would place the applicant for rateable “distribution on a better 
footing than the attaching creditor himself, The right 
conferred by B., 73 is a statutory right to arise under 


1, (1896) I. ©. R, 21 M. 416. 
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cestain defined circumstances. “If these gudutan exist, 
the fight arises nd takes precédence over rights created pending 
attachment by the judgment-debtor. Thus restricted, the 

* right becomes of the same kind as that of the attaching creditor 
who has the right to participate in the proceeds if the sale takés 
place in pursuance of the attachment. If the attachment does not 
culminate in a sale and he has to resort to another attachment, he 
has not got the protection’ afforded by the section. Under the’ old 
Code it was possible, so it was suggested in some cases, for the 
court’ to refuse to withdraw the attachment till the claims ‘of the 
other execution creditors were satisfied but that power, if it ever 
existed, is taken away by the new code, Under O. 21, R. 55, the 
attachment ceases ipso facto on the happening of certain events: 
‘The, judgment in this case may re-acton the view that is to be 
‘taken of the meaning of the word assets in 8. 73 but need not 
“conélude the question, Amounts paid into court towards the 
attaching decree- holder’s. J decree may nevertheless be regarded 
“as assets. ' > 


ea 
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` Pichamma v. Sreeramulu;-—I. L. B.-41 M. 286: (FB). 


The Full Bench in this, case upholas the view taken i in 33 
M. 241 and we think rightly. As held in that case rules. 2and3 | 
deal with different matters, rule 2 having precedence, Rule 2 has to 
| do with default of appearance ; rule 3 with default in the conduct of 
the suit. “It is only if the parties are present personally or through 
representatives, that any question andêr rule 3 will arise. The 
learned Chief Justice now seems tu think that the. conclusion 
so stated is not quite accurate. It-is correct enough where the 
plaintiff is the person who has failed to appear for then the suit will 
be dismissed and there would be no scope for proceeding under 
rule 3. . But it would be otherwise, if the defendant it is who 
fails to appear. For then the suit will have to goon, and under 
rule. 3; that is apparently what the learned Chief Justicé thinks 
‘the court will have to consider the materials placed by the defen- 
dant so far. That may be.right for we do not know if placing a 
person ex parte under those circumstances could [have another 
` effect. There is no authority in the Code enabling the court. to 
strike off the evidence already given, or cross-examination already 
conducted or the defences already raised. It has gos such power 
under certain sections but this is not one such; The Court has to 
decide’on the merits and if the evidence already tendered is not ~ 
sufficient to prove the defendant's case the defence will fail. What 
then is the object of the rule ? Possibly to phovide against ovey 
zealous advocates of Court’s disciplinary power proceeding to cancel ` 
the defence and decide the suit as if the party in default was absent 
or ex parte from the commencement. 


——— 


Alagappa Chettiar v. Muthukumara Chettiyar: I, L, R. 
41 M, 816. ; 

If the court was only enforcing the andertaking, v we do not 
see how the court. could add to the undertaking and direct 
payment of interest. The authorities cited are no doubt authoris 
ties for awarding interest on restitution.. We have no-doubt that 
if a suit was brought (it would have been a suit for restitution on 
the reversal of the claim order, Cf. 10..M. I. A, 205) the court 
would have had jurisdiction to allow interest. But in proceedings: 
framed as the one in question for.enforcing the undertaking, the 
sourt could not, we think, award intexest.. 

N 11 
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- Sethuramaswamiar-v. ;Meruswamiar :—I. L. R..41-M, 296- 
(P. O). 4 


The decision in this case is not of special interest but the 
judgment of their Lordships contains certain observations which 
may have far reaching consequences. On the findings of fact 
viz., that the office of trusteeship vested m'the Matadhipathi for 
the time, being (which office admittedly was indivisible in its nature) 
plaintiff's claim for partition was clearly inadmissible. But their 
Lordships seem to approve of the view taken in 20 B; 495 that the: 
rule as to descent in the family-and partibility ‘of religious offices 
applies. only to private endowments. Their Lordships say that the 
cases :in which it has been so held are all of this sort, but- this 


` geems to be.an obvious mistake for it is clear from the opening 


sentence itself of their Lordships’ judgment in 29 M. 283 (P. C.) 
that the trust in that case was a public trust. But it is just- 
possible that their Lordships are making a distinction apparently 
as was made in 20 B, 495 ‘thestatement at the top of p. 300 
of the report lends some colour to this surmise of ours) between 
endowments made by private persons and endowments made by | 
the State. The charities iri 19 M.211 and 32 M. 167 were | 
charities like the one in the case under notice and it was assumed in 
both those cases. that the trusteeship would descend to the entire 
family. As stated above. ‘the case in 29 M. 283 also related 
to a public charity, though the: charity was a religious ` 
charity. 23 M. 271 also; | "wasa case of public trust in . 
which hereditary right in the ordinary Hindu luw sense has 
been recognised, None of the ‘endowments was a State endow- ` 
ment. The Privy Council. -has really .raised a cloud where 
the point was thought clear. “for sometime but the inaccuracy of 
the summary makes it unsafe to give to their Lordships’ doubt a 
value which it ‘would otherwise have possessed. Even inthe | 
Madras High Court the early ¢ase in 1 M, H.C, 415 would seem to $ 
assume that primogeniture would be the rule in such cases and.” 
the old theory of the Hindu Law as stated in 6 B, 298 and 20 B., 
495 was that and the rule ` ako the contrary is a later growth. 
The obvious inconvenience of a descent to all the heirs j 
would make the rule of primogenittire welcome in cases of rights ; 


“of management. It is possible that their Lordships’ observations are. 


not intended to affect cases of offices involving the performance of | 
relegious service with emoluments attached to them, though one 
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carinot . be “quité -certain by-reasdn‘%of the approval ` given’ to’ 2 
M. H. C. 19 and 20 B., 495, the former of which related ‘fo a 
Mahommedan, office. : | Pere “ 


_. © 


—. ee LG e 


 Tholasingam Chetty v. Vedachella Aiyah :—I, L,R. 41 M. 


Though we should think that the tendency of modern: legis: 
lature is an unsafe basis to rest.a construction. prima facie at 
variance with the natural meaning’of-the expression (if the 
natural meaning were the other way)-we think the section is by 
no means clear, the words being for.an account of such property. 
and not merely for.an account. In-addition,. a wider construction 
will introduce a conflict between. 5,-.10:and art.-98.. 


tebe SY 


“Janordin Waah Ve. Ravji Bhikaji L. RB. 42 B. 238. 


This decision substantially follows" “the view taken by thie 
Madras High Court in Adinarayana v. ‘Ramudu 1. “But the © 
learned Judges somehow hesitate to accept fully éhe basis of 
that judgment. The case was “the ‘fatniliar one’ of itriga- 
tion from field to field though the ultindate source of supply was a 
natural stream and the question was, „Whether ‘the owner of an 
intermediate field could obstruct: the water’ flowing down. across 
his own to a more distant one, | It wag argued , that it was only 
an instance of “ surface water not flowing i ma stream” and hence ` 
no prescriptive right could be acquired #Berato. Justice Beaman 
thinks that « right to such flow even if hot acquirable. under the 
Easements ‘Act was in the ‘particular: cage ‘sustainable as a right” 
acquired before thé act came into forc” in Bombay; His judg." 
ment however shows nothing as to what ‘he understood the nature” 
of the right, to be, was it an easement, at ‘all or some tight not 
falling within any of the well- known Categories of legal ` rights 27 
The other. learned J udge points out that it would not be right ‘to 
describe the case as one of surface’ water ‘Within’ ‘the meaning of. 
S 17 (c) of the Easements. Act but. he too ‘relies i in ‘the alternative. 
on 8. 2 (0), holding evidently that the Tight is oné inthe nature ` 
of an easement and that all that 5 8. 17° (9) does is to exclude its 


— 








1, (1919)... L. Re BM. 804. - 
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acquisition by prescription, so that there is nothing against presum- 
ing & lost grant. But we are not sure that for this purpose it is 
_ necessary to fall back upon S. 2 ‘c) which is restricted to rights. 

- acquired before the Act, for the reasoning of the Judicial Committee 
in Rajrup Koer v. Abdul Hossein 1 would suggest—and there ïs ` 
nothing in the Easements Act against it cf Muthu Gouwnden v. 
Anantha Gounden ? that a presumption of lost grant is permissible- 
quite.as much after the Act came into force. The basis of the 
judgment in Adinarayana v. Ramudu 3 seems to us «(if we may 
say so) unexceptionable, - The Privy Council have more than once 
criticised the decision of such matters by reference to the mere letter 
of English cases or conceptions without due regard to the differ- 
ence in conditions obtaining in this country (cf Bhola Nath 
Nundi v. Midnapore Zemindary and Co. tand Srinath Roy v. 
Dinabandhu Sen b). But we doubt if even in England ‘it would be 
held that facts like those in the -present instance come within the ~ 
_ rule as to surface water (cf however Black v. Ballymena 
Commissioners ê quoted in Coulson and Forbes’ Law .of Waters). 
All that S. 17 (c) of the-Indian Act requires is that the water 
should flow “ ina stream ;” this does not necessarily imply 4 
particular configuration of the land but only a natural and known 
course of the waters: 


aaa 


Bai Nematbu v. Bai Nematullabu:—I. L. R. 42 B. 295. . 


We have nothing to say on the merits of this case but we 
would invite attention to the difference in opinion between the 
two learned Judges as to the significance of the words ‘strict 
proof °’ in O. 47, R. 4, (2) (b), C. P. C, Some reasons against 

accepting the interpretation placed upon them by ‘Sir Lawrence 
_Senkins,C. J., and Woodroffe, J., in Ahid Khondkar v. Mahendra: 
Lal De, will be found indicated at pages 72 and 73 of thé 
thirty-fourth volume of this journal. In the case under notice 
Mr. Justice Kemp expresses his doubt as to the correctness of 
that interpretation while Mr, J ustice Batchelor accepts the e 
the Calcutta view. 4 En 








amangan, 


_ L (1880) I. É. R. 6 O. 894. a. (1916) 39 M. L J 685. 
3. (1912) I. D. R. 37 M. 804 . 4 (1904) I. L, R. 810. 508. 
5, (1914) I L R. 40. 2489.’ 6, 17 L. R. Ir, 457, 


7. (1916) I.L R. 42, 0, 680. ` 
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_ Narasingrao Konher Inamdar v. Bando Krishna:—I. L. R. 
42 B, 809. i A v 
One of the questions in this case related to the manner of 
applying S. 48, C. P. C. tœ a decree which required an 
amendment to make it executable. 4, Imperfections in the drafting 
of decrees have given rise to numerous conflicting rulings as to 
the starting point of limitation in réspect of their execution. 
Prior to the Limitation Act of 1908 there was no express provi- 
sion making the date of amendment a starting point for execution 
and courts often tried their best to avoid hardship by treating the 
amendment as really’ in the nature of a ‘review. The 
conflict on thjs point has been set at rest by cl, (4) in Art. 182 of 
the new Limitation Act. In the application of the twelve years 
rule prescribed by the Civil Procedure Code (S. 230 of the Code of 
1882 and S. 48, of the present Code) similar difficulties have arisen , 
in cases in which the decree was not executable on the date it 
bears. Some of the cases bearing on this point are referred to in 
Aiyasamier V. Venkatachala Mudah 1, Many, of them were not 
of course cases of amendment but once it. is possible to put a 
“liberal construction on the words ‘date -of the decree’ in S. 48, it, 
is not easy to see why the date which the decree bears should 
necessarily be held to be the starting point even in cases in which 
but for the amendment the decree had been held inexecutable. 


The other question turned on the operation of the provisions 
of O. 34, C. P. C; in respect of mortgage decrees obtained prior to 
1908. Emphasising the letter of the law, it was argued that even 
on foot of a decree obtained in 1897 an application for ‘final 
decree’ as prescribed in O. 34, of the. New Code, was now 
necessary but that such application should nevertheless be held 
to be governed by Art. 181, of the Limitation Act, calculating 
the 3 years from the date of the decree itself. This would lead 
to absurdity and the learned Judges get over by it by a device of 
interpretation, viz., that within the meaning of the 3rd Column 
of Art 181, the right to make the application in question accrued 
only on the day that the new code came into force, ‘This view 
would save only such applications as were made before the end 
of 1911 and the application itself would not furnish a fresh 
starting point, The more logical solution seems to be that suggest. 
ed in Nimmala v. Kallakurt 3, viz., that where prior to 1909, a 

1, (1916) I. L. R. 40 M. 989 F. B. 2, (1916) 32 M. L, J, 456. 
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mortgagee decree-holder had acquired the right to work out his 
decree in a particular manner (according to the then obtaining 
law) that right cannot (even as a point of procedure) be held to be 
taken away by the new Code, 





Muthia Naik v. King Emperor: I. L. R. 41, M. 323. 

In this case their Lordships hold dissenting from Chandra 
Kumar Das v. The. Emperor 1, that composition with one accused 
does not have the effect of acquitting all the accused. The point 
does not seem to be yery clear. The view taken in Chandra 
Kumar Das v. The Emperor 1, is that what is compounded 
is the offence without ,regard to the persons that committed 
the offence.. The word offence is somewhat ambiguous. Offence 

is defined in the Criminal Procedure Code as “ any act or 
` omission made punishable -by any law for the time being 
‘in force.” $S. 195 tor instance says that the sanction need not 
name the accused person though it has to name the place and the 
occasion on which the offence was committed. Similarly S. 239 
says “when more persons than one are accused of the same‘ 
offence, they may be charged etc.” It is not impossible that S. 345 
uses the word offénce in the same sense as in S. 195 and 239. ‘It 
does not say with whom the composition is to be and cl. 6 says that 
the composition of an offence shall have the effect of an acquittal. 
of: the accused, that is to say of the persons accused of the offence. 
Looking .to the „principle of the section, the theory of 
Common law undoubtedly is that you cannot recover damages 
twice for the same tort.: Judgment against one barred the right to 
proceed against the others, and a release in favour of one had the 
effect of releasing all. The case in Ram Ratan Kapali v, Aswini 
Kumar Dutt 2 while admitting that such is the English Law ate 
tempts to abate its rigor by holding that a release in favour of one 
only leads to a rebuttable. presumption in favour of 2 complete 
satisfaction. The case in-Ram Kumar, Singh v. Ali Husain 8 is 
mach tothe same effect. If the view of the common law ig accepted 
as governing thé construction of the section, composition with one 
must have the effect of acquitting all ; but even under the more 
equitable rule laid down in Ram Ratan Kapaliv. Aswini Kumar 
Dutt 2 prima facie, a composition has that effect, though it ; 

1, (1902) TO W. N. 176. 2. (1910) L. R. 87 O. 559, 
= 3. (1909) I. L. R. 81 A. 178. 
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might not have that effect if it is shown that it was not intended 
to have that effect. . 


Subrahmania Chettiyar v. Raja of Ramnad :—I. L. R. 41 oe 


M. 827. ‘ 


The decision is far from being satisfactory though it appears 
at first right to have the argument based on convenience in its 
favour. It cannot be denied that the case is within the mischief 
of O. 34 R. 14. On the decisions, the security bond would 
be a mortgage, (see Sambayya v. Subbayya 4, There would 
be no way of making puisne mortgagees parties unless the 
whole order 34 is made applicable to these proceedings in some 
sort of way. Room will be thus left open for litigation which is 
the very object of 8.47 to avoid.. It is suggested that the 
proceeding might be regarded as a.. mode of execution but it 
is noteworthy that the exécution chapter does not contem- 
plate this as one of the modes of execution, SeeO, 21R, 30. Again 
: isnot the final decree that might be passed a decree for payment of 
money in satisfaction of the claim against the mortgagor ? 
Even assuming it is not, why is notthe order for payment of 
money in execution by sale or simpliciter under S. 47 a decrec 
within the meaning of O. 34 r, 14 as it undoubtedly is under 
S.2 C.P. ©.? The tendency to extend the scope of S 47 
-is much tobe deprecated. It has theeffech in some cises of 
cutting down the right of appeal (e.g, when, the question arises in 
execution of small cause decrees) and inall cases has the effect of 
cutting down the period of limitation, It may be suggested that 
the difficulty felt in respect, of the puisrie mortgagees might be got 
over in substance by regarding them as representatives of the 
mortgagor, standing in a position analogous’to that of a mort- 
gagee after attachment. But there is no provision analogous to 
Sec, 64 which makes the claim of the puisne mortgagee subject to 
the claims of the first mortgagee in-execution, 


r i 


kamamah 


Ramanadhan Chetty v. Kathayelan :—I. L. R. 41 M. 353. 

The judgment seems to be sound common sense, whether ii 
is good Law Merchant or not, Where'a promissory note is taken by 
a trustee personally, he can at all times endorse the note or may be 
ee X (1908) I. L. R. 81 M. 380 Fis 
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compelled to do so. But ifthe pronoteis taken by him.as trustee, 
what is to happen if his office of trusteeship ceases ? He can no 
longer endorse the note for ez hypothest he is no longer the trustee. 
eIn most cases, resort’to the court is impossible or impracticable,  ..: 
. and even if practicable it can be only through the instrumentality ae 
of S. 92 C.P.C and the court is to make the order vesting. But _ 
even that is not possible, if the- trustee comes in his own right. 
without appointment. The:-position the other way need only thus 
to be stated to enable one to realise the utter impossibility of the 
situation. As is observed by. their Lordships there is no provision 
in the Negotiable Instruments Act enabling the legal representative 
to sue and if he could sue (it cannot be doubted that he can) why 
should not the succeeding trustee whose title equally vests by 
operation of law? There is no rule to the contrary and common 
genge and convenience point.to the.rule as the only possible rule to 
govern such cases. : 


` 


Asa Beevi v. Karuppan Chetty: I. L. R. 41 M. 365 (F. BJ) 


The Mahomedan Law imposes restriction, on the right of disposi- 
tion of individuals so as ‘to preserve the heirs a portion of the estate. 
The tendency of that system can prima facie be counted on to 
be against renunciation by the heirs during the life-time of the 
testator and that seems to ‘be the opinion of the Muhamedan text- ` 
writers, We agres ‘that the language of the Privy Council is not 
such as to- justify a dissent from those views. 


"twee 
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Amrit Narayan Singh v. Gaya Singh: I. L. R, «45. C: 590 
PBC. : a : i a e ra 
“Ib is not clear whether this’ decision ` of: their ‘Lordships’ can 

be regarded as in any way helping to settle the general question 
whether and when a compromise by a female heir will be bind- 
ing upon the succeeding reversioner. That a compromise by a 
limited owner may in certain circumstances be operative even as 
against the reversioner is recognised in tases like Khunni Lal v. 
Gobind Krishna Narain! and Musammat Hiran Bibi v. 
Musammat Sohan Bibi ?. But it has been suggested that such 
recognition must be restricted to `‘ family ‘settlements’ properly 
so called. (c. f. Himmat Bahadur’ v. Dhanpat Rai 8), It is not 
easy to enunciate a well-marked distinction between these two 
classes ; but whether a transaction is of the last mentioned kind 
or only a compromise in the ordinary sense, it is well established, 
that it must relate to a bona fide claim honestly believed in, See 
Gunjeshwar Kunwar v. Durga Prashad Singh 4 and if this test 
is satisfied the Court is not in the habit of scanning the respec- 
tive benefits taken by the parties where there is no reason to 
suspect undue influence, etc. Where one oi the parties is not 
sui juris and is represented by a guardian, a further — 
limitation may come in, viz, that the Court must be 
satisfied that the arrangement was beneficial to the ward. 
The-same test has been applied to compromises entered into 
by trustees, Does the same limitation govern a compromise 
entered into by a female heir even in’cases in which there is no 
- doubt as to the bona fides of the claim on the other side nor any 
suggestion of ignorance on the partof the widow or undue 
influence over her? In the case under notice the question has not 
` been dealt with from this point of view but almost completely as 
one of an arrangement entered into by a guardian on behalf of his 
ward. In this view their Lordships point out that the minor’s 
position at the time of the arrangement was only that ofa presum ps 
tive reversioner who had no legal interest to be represented or bound 
by a guardian acting on his behalf, and they also add that the trane 
saction was by no means beneficial to the minor. Dealing with 
the transaction.as one entered into by the mother, their Lordships 
lay stress on the circumstance that in the former suit against her’ 
the decree merely gave effect to the award and the award in turn 
". 2, (1911) I. L. R. 88 A, 884-P. C. 2. (1914) 27 M. D.J. 149 P. O. 

"3, (1916) I, L, R. 38 A. 335. 4 (1917) I L, R.4500 17 P.C. 
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merely embodied an agreement between the parties. We do not 
know if this by itself was regarded as an invalidating circumstance 
(c.f. however Bihari Lal v. Dand Husain 1.).Here and there, they 
also refer to the suggestion that she was not aware of the arbitra- 
tion nor acquiesced in the award. But in the face of the adjudicas 
„tion in the former proceeding their Lordships could not have 
` intended to make that the ground of their decision, The argu- 
ment as to the effect (on the reversioner) of the former proceeding - 
is put aside with the remark that the proceeding was “ entirely 
-devcid of the conditions on which and which alone a ‘reversioner 
‘ can be shut out from the assertion of his right.” This unfortu- 
nately does not help us.to determine what conditions their Lord- 
ships had in view where the decree in question has been based on 
a compromise. 


Bireswar Mukherjee v. Ambika Charan Battacharjea :— 
I, L. R. 450. 630. © 

We do not know if the decision in. this case is to.be taken 
as a conscious dissent: from the rulings of the same High Court 
to the contrary. But we wonder why they have not even been 
referred to in the judgmeént. In Allahabad of course. a narrow 
view has been consistently- taken on the question of the efficacy 
of uncertified payments in helping to save | limitation for the fur- 
ther execution of the decree. In Calcutta such payments - baye 
been held sufficient under S. 20 of the Limitation Act and the 
language of Or. 21, R. 2. C. P. C., has been got over on the. 
ground that, as there is no time limit fixed for a_ certification’. by 
the decree-holder, a reference to-the previous payments in the 
execution application itself -would satisfy the law. cf. Lakhi 
Narain vV. Felamani ` Dasi ?, Eusuffzeeman Barkar v. 


` Sanchia Lal Nahata 5, Khaticannesa Bibi v. Sanchia Lal 


-_ Mahata 4, The same view has been taken by the “Madras 
_ High court in Rajam ‘Aiyar v. Anantharatnam Atyar 5 and 
Masilamant Mudaliar v. Sethirswami Aiyar 6, ” Kutudullah Sars 
kar v. Durga Charan Rudra T and Jogendra Nath Sarkar v. 
Provath Nath Chatterjee 8, whatever the observations therein, 
can scarcely be regarded as decisions on the present question. 
1. (1918) I.D R85 Ao, ~ 2, (1914) 200. L J. 131, ~ 
3. (1915) I. L- R. 480 207. 4) (1917) 230. W N. 272. 


5. (1915)29M L.J 669. : ~ 6. (1917) I. L. R. 41 M. 261, ` : 
7. (1912) 18 1.0. 424 50.16 O L.J. 396. 8, (1918) 19 0. L. J. 126," 
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>- ` A farther contention in the ‘cage related to- the effeof of a 
- part payment by the eld&st son of the judgment-debtor in’ saving 
. limitation as against the-other sons. Presumably the family was 
"either divided or governed by the “Dayabhaga law as their Lord- 
‘ships hold. that the mother and noi -bhe elder brother was the 
~ lawful ‘guardian of the other sons. But in view of the ways and 
habits, of women in India, one. would hardly éxpect-a mother - 
“ formally to join in a payment ‘mada by her own eldest son and 
the strict view `of the learned Judges may therefore compel the 
creditor to resort to legal proceedings merely to escape the bar of 
` limitation. In Sarada Charan Chakravarti v, Durgara de Singha 1 
where the circumstances were very similar and it was also found - 
that the eldest brother: was: the mianager, Casperz and Doss: JJ, 
held that-a payment by him kept the debt alive. 
` We would also point out that as ona of the co-heirs of the 
judgment- debtor the eldest. son was-a-‘‘ person. liable to pay’ the 
debt” within the meaning of S. 20 of the Limitation Act and the 
_ effect of a payment by him is not.as- ‘in 9. 19 restricted to saving 
i limitation as against himself (cf Domi’ Lal Sahu -v. Roshan 
_ Dobay 2, Venkatakrishniah v., N. Subbarayudu 8, 8, Hem Chandrav. 
; Purnachandra 4, The present is not a case of “ joint contractors” 
within the meaning of the second clause of S. 21, and though the 
principle of that clause has sometimes been extended by analogy 
the propriety and the limits of such extension - still remain to be 
settled. es i EN i 


Saraju Bala Dasi v. Jogemaya Dasi : I. L. R, 45 C. 634, 

In determining the Court fee payable on the plaint in a suit l 
against executors for administration and accounts, their Lordships 
follow Khatija v. Shekh Adam Huenaily Vasi 5, Satya Kumar 
Banerjee v, Satya Kripal Banerjee 6, 6, and Sashi "Bushan Bose y. 
Maharaja Sir Manindra. Chandra Nandy T. We would in this 
connection invite attention to the comments on the last mentioned 
- cage at p. 29 (N. I. C.) et seg, of the 34th volume of this journal, 
We would repeat our query thereabout the Bombay Case, viz., 
how, if the case is to be regarded as falling under S. 7, cl. (4) 

















1. (1910) I. L. R. 87 C. 461. 2. (1906) LL. R. 88 © 1278. 
3. (1916)-I. L. R. 40 M. 698 . 4, (41914). 29 L C. 610. 
TH. (1918) I LE 39, p. 545. ` 6. (1909) 10 © L.J, 5." á 


7. (1916) 24 O. D. J. 248 
Be > 
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(f) of.the Court Fees Act, the valuation. for purposes-of Court fees 
caw be allowed to be; different from that for purposes of juris- 
diction (cf. 8. 8 of the Baits Valuation Aot), . 





Bank of Upper ‘India 2 v. The Administrator General of 
Bengal; IL L. R. 45 C. 653. ; - 

“In view of the tenor of his reasoning, we find it rather 
hard to understand Mr. Justice Chaudhuri’s conclusion that 
in: the distribution of an insolvent. estate in India a puisne - 
mortgagee: will as a matter of general: principle be postponed to all 
claims due to the Crown. - As the case is likely to be carried to a 
higher tribunal. we would at this stage only point out that even 
the rule as stated in In re Henley and Co. 1 gives the Crown 
priority over a subject’s claim only in respect of a debt of equal 
degree. In-the application of this principle—as distinguished from 
another rule also recognised in In re Henley—nothing turns. upon 


whether the property still vests in the debtor or has passed to the -. 


claimant, A Crown claim under a statute, when it has not been - 
‘charged upon the property , by. the statute itself, is no more of 
equal degree with a puisne mortgage than with a first mortgage. 
Apart from this, we-feel grave doubts as to the correctness of apply- 
ing the general English rule of priority in the face of the general 
scheme of the statute law of this country. Some instructive 
observations on this topic will be-found in the judgment of 
Bhashyam Iyengar, J, in Major Bells Case 2. The question 
_ Yeally falls to be decided ih the light of the language and 
policy of the statute and we find nothing in it to warrant a 
differentiation between a first mortgage and a puisne mortgage for 


the present purpose, It is scarcely reasonable to suggest that a . 


secured creditor, if only his security happens to be a puisne. 
encumbrance, will be postponed even .t0 the items of salary wages, 
rent, etc., provided for in the first lauas of S. 49 as on the same 
footing as crown debts. 





a es 


1, (1878) L. R.9 Oh, D. 469. > 2 (1903) I. L. R. 25 M. 467. 
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; Ganapathy, Mudaliar v. Krishnamachavia> : I. L. R. 41)/Mad. 
ae p p o a e ec 


In this case, only fii objections were re faken patare thè Privy 
Council, the. other objections. having ‘apparently been abandoned. 
Before the High Court, objections founded on 3.99 of the Trans- 
fer of Property Act and S. 90 of ‘the Trusts Act also were urged 
(see Ganapathi Mudahar v. Krishnamachars ar 1,) Before the 
Privy: Gouncil, the objections. urged’ were (1) that the decree 
in execution of which the proceedings:.which culminated in I gale 
` were started having been set aside s0 far-as thie minor : : defen- 
dants were concerned: (though a’ decrée in the same terms 
was made before sale) the sale conveyed ‘only’ the interests of- the 
other defendant (who was the father) (2). that -the decree 
contravened the provisions of. S, 88 of the Transfer-of Property 





Act in that it did not fix ‘a time for redemp;ion.~ Their- Lord- 7 


ships held that whatever objection the‘parties had to the sale 
ought to have been urged before confirmation and , was now 
Pere by: S.: oe a the Civil ANANG; Coče. $ 


Kehman Panikondar 2. . Ramae wani Chettiar. I. f3 R: 

4l, Mad. 412 (P. C.) gh : ; NENG 

á Except to the extent. that this decision ` approves , ; Sir 
Lawrence Jenkin’s phrase ‘ valuable right’, thair ‘Lordships | ‘give 

no indication as to what would constitute sufficient cause within 

the meaning of S. 5 of the Limitation Act, Thér Lordships make 

however this clear that it is the duty of ' ‘the lit.gant to know the 


last day on which he can present the appeal, apparently indica- 


ting thereby that he should do soat his ‘peril. Their Lordships 
finally dispose of the plea which sometimes weighed with courts 
“ that. an admission ‘Of the appeal by the court though ex parte, ‘and 


4 


without notice to the other side could not be objected to at the < 


hearing...” Their Lordships held that the admission in the cir- -c 


cumstances must be held subject to the tacit condition that it 
should be open to re-consideration , at the instance of the party 
prejudicially affected. But their Lordships are clear about | the 
objectionable nature of the practice of postponing . the final 
determination of the question and impress upon the courts | the 
urgent expediency of adopting a procedure which will secure its 
een 1. (1914) 37 M, E. J. a48, 0 
N 14 l aes: - f 
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fipal determination atthe stage of admission itself after due 
notice to all parties. 


Sannamma v. Radhabhai, I. L. R. 41 Mad. 418 F. B. 


An exonerated defendant is a party nevertheless and any 
question between him and the plaintiff relating to the execution 
should be decided under S. 47, C. P. ©. But it is a question in 
each case whether a party is exonerated or is struck off from the- 
suit. If the latter is she case (in all cases of misjoinder whether of 
causes of action or of parties this ought to be the construction), 
such a person would not. be a party to the suit any longer. An 
indiscriminate application of S. 47 would have the effect of making 

‘questions which are inappropriate for the suit, triable in exe- 
cution proceedings. l ; ' . 

Ón the meriis the point involved was whether a sale of a 
service inam land for the enfranchisement of which steps had 
been taken (which eventually resulted in enfranchisement) was 
valid. Their Lordships held that notwithstanding that 
circumstance it was not valid. “A sale tò take effect if and when 
the land should be enfranchised may have been valid but as it 
was only a sale of the land as if it was an enfranchised 
land which is prohibited by the statute. The line separating 
the one from the other is a narrow one but nevertheless 
seems to be areal one, There could not be any question of apply- 
ing S. 43 toa prohibited transaction, S, 43 can apply only to 
sales which fail to take effect because the party conveying has no 
title and not to sales which are invalid for any other reason such 
as want of consideration, illegality etc. 


—— aan 


' AI 
Veeranna v. Veerabhadra Swami, I. L, R.41 Mad. 427 F. B, 
S. 21 of the Limitation Act runs thus: Nothing in the said 
-section renders one of several joint contractors, partners, executors 
or mortgagees chargeable by reason only of a written acknowledg- 
ment signed or of a payment made by or by thé agent of any 
other or others of them”. The view taken in Valasubramania 
Pillai v, Ramanathan Chettiar 1 and Shaik Mohideen Sahib v. 
Official Assignee of Madras ? was thata partner's acknowledg- 
ment cannot bind the other partners in the absence of special 


< 1, (1205) 82 Mad. 421, > : 2. (1911) 85 Mad. 142 
\ 


/ 


F 


' 


a partner by reason of his interest in the Zunds. 


a i 
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‘authority to acknowledge or pay — fc the general authority 
conferred on him by law to act on behalf of the other pantners. 
‘This view hardly: gave effect to the word ‘only’ appearing in the 
section, In the case of a joint, Hindu family, the father or 
manager has been held capable of acknowledging. On principle 
it is difficult to distinguish hiscase from that of a partner. 
Sufficient effect is given to the. words of the section if it is held that 
a partner ipso facto has no authority to ackncwledge but if he has 
authority as such partner to contract debts cr to make payments 
(a test applied to the case of managers), he has implied authority 
to bind by his acknowledgment or payment. This is the view 
taken by the Pall eng 


o 


Chelimi Chetty v. Subbamma: I. L. R. 41 M. 442. 


It is not the institution of a suit ‘or partition but the 
unequivocal declaration of intention involvel therein that effects 
a division of status. Declaration of intentio cam be made only 
_ by a member of the family and not by anybody else vicariously 
-forhim. It is beyond the power of the gueardian, a fortiori, of 
the next friend, (see Girja Bai v. Sadashiv Dhundiraj 1). It is 
beyond the power of the guardian to affect the status of the 


minor (c.f: 80 Cal. 725), specially with reference to joint family 


property. With reference to it the couri cannot appoint a 
guardian af all. 


e 
4 


Gangayya v, Yenkataramayya, I. L. R. 41 Mad. 454 F. B. 


The conclusion arrived at in this case is, we think, ‘the 
correct conclusion: Every member of- the family does not become 
The partner 
member is in respect thereof a trusteee to tha other members and 
they are not entitled to interfere. Division in the family does 
not operate to dissolve the partnership cr introduce. therein 
additional partners. The decisions that permit a member of the 
family to jsue in his own name if he was the sole party to the 
contract and those that require a succession certificate where the 
“company rules require one although the shares were purchased 
With family funds ‘seem to proceed or’ a basis similar to 

E (1918) 8 01081 as 1046, Ta 
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this. The interest of the other members is similar to that of a 
sub-partner or a cestui que trust. If the circumstances justifiy 
it, they may have the right to call upon him to exercise his 
rights as a partner to wind up the concern or if he refuses ask 
the court to doit. But thatis not the same thing as fo. say 
that all the members of the family are partners and any alterar 
tion of status affects the partnership. | The family is a 
quasi corporation for certain purposes but it would be going 
too far to say that the family as such is a persona in law s0 as to 
justify its being regarded as'a partner. If the managing mem- 
ber’s act was a breach of trust and the other partners were aware 
of it, the other members may have a larger right of interference to 
recover the family funds. The intimate personal relationship that 
a partnership involves, we think, negatives the possibility of 
regarding the family as a partner.- In addition, the right of the 
manager is only to deal with the family property or pledge ‘family 
credit ; he has no right to act as agent of the members individually 
or ‘collectively so as to involve them in any personal liability 
which membership in a partnership involves. The right of 
recourse of strangers is, largely even when the manager purports to`. 
act on behalf of the family, in all cases where the manager does 
not so purport to act, is by resort to the doctrine of subrogation to 

| his right of indemnity. Whether the family interest in the concern 
‘should be realised by sale or whether the partner should be 
permitted to carry it on by handing over its equivalent to the 
family is all for the Court to decide, 


4 


Krishnayya v. Mallayya: I. L. R. 41 Mad. 458. 


Lis pendens cannot have a wider operation than res judicata 
the one being in fact the complement of the other. Where B 
and C make a common cause ‘against A, there is no lis at all as 
. between B and C any more than a contest so as to give rise to res 
\ judicata as between them. “ Any other party thereto ” can only, 
mean “any other party opponent” and not parties ranged on the 
game side and making common cause, In this case, there was in 
addition the circumstance that there was no adjudication at all 
against the party sought to be affected by lis pendens. 


TAN saat E aga gan 5 ook es akan 
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Yenkatachellamayya v. Nilkanty Girjee: I. L, R. 41 M. 474. 
We do not quite appreciate why courts should be specially 
tender to the defaulting purchaser. If the sals to him is of a pro- 
perty which was not properly described and on default by him 
' the property is subsequently properly described and sold, even 
then whether he should not be liable should depend upon the ques- 
tion whether the sale was liable to be set asida at his instance on 
such a ground. If the identity of the property is not altered by 
the change in the description we fail to see Low it can be said 
the property sold is not the same,property. The case under review 
wasa slightly different case. The right of tke judgment- -debtor 
was aright to have certain immoveable property reconveyed to him . 
if payment was made within a given time. At ‘he time of the sale, 
the time fixed in the document had not gone by but when the resale 
` took place it had expired. Their Lordships heli, rightly, we think 
that the sale satisfied the requirements of O. 21, R, 71. Any 
other construction would make the section fairiy nugatory. If for 
instance a life-estate is put up for sale and the sale goes off 
owing to the purchaser’s default and it is re-sold the property 
ye-sold is obviously less in duration at che time of resale 
and as such it might well be argued that the property 
is not identical. In the opinion of the Fall Bench it cannot 
“be said that the identity of the. property is affected when the 
depreciation is due to causes inherent in the quality’ of the 
‘estate, If the interest ceases to exist as when the life drops, then 
the court obviously cannot sel] and the sectio? read literally may 
not apply. The code does not say what is to happen if no re-sale 
can take place. 


- 


Itti Panku Menon v. Dharman Achan: =. L. R. 4] M. 488. 

Between an anxiety to adhere to the shikboleths of English 
law, and a desire at the same time to meet tae obvious require- 
ments of justice, a curious application of ars. 62 of Limitation 
Act hag been the result. The money, in this case, was one which 
the defendant had in the first instance to psy to the plaintiff. 
Under the contract of assignment from the mslkanomdar, he had 
undertaken to pay it to the plaintiff. The melkanomdar had 
undertaken to collect it from him and pay over to the plaintiff. In 
spite of the variety of circumstances in which the form of action 
known as money had and received for the use of the plaintiff, 

N 15 


nn . 


+ 


58 © THE MADRAS LAW JOURNAL (N. I. 0.) fvob. xXx¥ 


is maintainable we think the use made of it in this case is without 
precedent. To start with, there was no receipt at all in this case 
which is essential to justify the application of this form of action. 
His obligation was there all along and the new arrangement could, 
if atall, be regarded only as creating a new obligation ; it could not 
import an intermediate fresh receipt of the amount by the defen- 
dant from himself; A receipt, we should fancy, should be from a 
person other than the defendant. We should much rather prefer 
to adopt the point of view that has recommended itself to Mr. 
Justice Kumaraswami Shastry. We do not agree with the 
explanation given by the learned Chief Justice for the reference by 

“the Privy Couticil to Tweddle v. Atkinson as a case of assumpsit. 
We think the natural explanation is that given by Sir Lawrence 
Jenkins and Mr. Justice Mukerjea in Debnarayan Dutt v. Chunilal 
Ghose 1. That remark was made by their Lordships not with a view 
of narrowing the right of action but of widening it. We should 
prefer with Mr, Justice Kumaraswami Shastry to think that the 
obligation to pay the arrears on collection was an obligation that 
formed a part of ‘the bundle of rights and obligations in- 
volved in the melkanom and ran with the land and not as 
Mr. Justice Bakewell thought merely a part of the consideration 
for the grant of she melkanom. 


It should not be open to the assignee of the melkanomdar to 
pick and choose, and take up only the rights that the melkanom 
involves and not the obligations properly and customarily apper- 
taining thereto, Even applying the categories of Hnglish law, 
melkanom is a lease and the obligation to pay amounts such as 
were made payable in this case, might well be regarded as obliga- 
tion running with the land. 


Sitaramaswamiv. Lakshminarasimha: J. L. R, 41 M. 510. 


When a plaint is presented to a court which has no jurisdic- 
tion and is subsequently returned to be presented to the court which 
has jurisdiction, it is difficult to see how devolution of interest 
pending the proceedings in the court without jurisdiction can be 
regarded as devolution pending the suit in the proper court... The 

' proceeding being without jurisdiction, the principle of lis pendens 








1. (1919) 1. LR. 410, 437. 
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will not apply so as to affect alienees. So far as they are 
concerned, the action is instituted only after the institution 
in the proper court. 

The Limitation Act, Section 14 only gives akedik for the time 
during which the action was pending ; ; it does not make the pro- 
perly instituted proceedings a continuation of the former proceed- 
ings. If the above view as to lis pendens is correct, S. 146 would 
not apply to the case of such alienees, they not being persons 
claiming under the plaintiff. The words must have the same mean- 

‘ing as in 8.11. A party claims under another only where he is 
bound by the act of the latter and not otherwise, This may*not 
require the cancelling of all orders as to parties &e, made by the 
court. The amendment may have been made with the consent of 
parties ; even otherwise every court has jurisdiction to decide the 
question whether it has jurisdiction. Orders made by it, pending the 
determination of that question and necessary therefor, will bind 
the parties. The plaint when it goes to the proper court, may go 
with such additions and amendments as have been made by the 
court pro tanto with jurisdiction. But more than this, it is 
difficult to go. As observed by their Lordships a person whd'is 
not made party under O. 22, R, 10, may nevertheless be entitled 
to appeal having regard to the E of S. 146, C. P. C. 


Muthammal v , Raju Pillai : T L R. 41 M. 513. 

A prior mortgagee obtains a decree on his mortgage without 
impleading the puisne mortgagee and purchasgs the property him- 
self for the decree amount, The pusine mortgagee brings a suit 
upon his mortgage seeking to redeem the 1st mortgage and for sale 
of the property. The 1st mortgagee purchaser elects to fall back on 
his mortgage. How are the accounts to be taken ? Is the mortgagee 
to be restricted to the rate of interest awarded by the decree or 
is he entitled to the rate provided in the document ? Is the mort- 
gagee (who was a simple mortgagee in this case) ‘bound to account.for 
the profits during his possession ? If heis, is the plaintiff entitled 
to say that the interest due to the 1st mortgage should be taken to 
be entirely paid off by the profits? All sorts of decisions have 
been arrived at on these questions, An attempt is made in this 
decision to take a whole view of the situation and to give a juristic 
basis to the conclusion. We have first the view of Mr. Justice 
Mukherjea that the second mortgagee is entitled to proceed on 
the basis of the degree in respect of the amount payable, This 
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proceeds on a theory opposed to the Full Bench decision in Mulla 
Vithe Seethi v. Achuthan Nair 1 and seems also to be opposed 
to the opinion of the Privy Council in Umesh Chandra Sircar v, 
Zaheer Fatima 2. The -second mortgagee is entitled- to enforce 
all his rights under the mortgage as if there had been no suit 
and ‘is subject to all the obligations thereunder. Assuming 


that the first mortgagee is entitled to interest at the contract 


rate is he bound to account for profits ? If he was a usufuctuary 


‘mortgagee and the purchase is merely for the amount of the 


mortgage the profits will. have to be applied according to the- 
terms of the document. Now suppose that the sale is for that 
amount and for.the amount of a simple mortgage or suppose 
that the sale is for the amount of a simple mortgage, or mort- 
gages and afurther amount. In Syed Ibrahim Sahib v. Arumuga 
Thayee 8 the view is taken that the profits should be taken to 
satisfy . the.interesi in those circumstances. On the other hand, 
the. extreme contention urged is that the mortgagee is not bound to 
account for the profits in any case. The case in Umesh Chandra 
Sircar v. Zaheer Fatima? is against the last oa prions 
though the point however is rather assumed than decided. 


` Even an assumption of their Lordships is vety great authority and 


we think, accords with justice. No doubt, if the purchaser 
happened to be a stranger, he could not be compelled to 
account for the profits. But in the case of the mortgagee 
purchaser who takes the land in payment of his mortgage 
amount, he must betaken to.receive the profits as compensation 
for the amount paid. The rate of compensation must have 
undoubtedly been affected by the consideration that he was 
getting absolute title and could not be availed of by the puisne 
mortgagee but he is entitled to say that what is given as compen- 
sation for the amount should be so regarded and given credit for 
ag against the interest payable under the mortgage. Where the 
purchase is for an amount in addition to the mortgage amount, 
. the profits should be disttibuted over the whole amount and only 
such proportion of them as corresponds to the proportion the 
mortgage amount bears to the amount’ of the purchase-money 
should be required to be given credit for. 

This view slightly differs from the view taken in Syed Ibrahim 
Sahib v. Arumuga Thayee 3 but is more in accordance with. 


1, (1911) 21 M. D.J. 218. > 2 (1890) I. L, R. 180, 164, (P.O). 
3 (1912) 1.L R. 38 M 18, 
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Metharam Ramrakhiomal v ». Rewachsind Ramrakk‘omal, 1. 
L, R. 45, C; 666 (P:.C.) > ; 

The judgment in this case, though reviewing nearly all the 
Indian ` decisions on the ‘question of the partibility of ‘ gains of 
learning’ under the Hindu Law, helps to settle only one part of 
that vexed subject. Of course, it definitely cverrules the extreme 
view enunciated by Holloway, J., in the early Madras cases but 
it certainly dces not indicate any approval of the other extreme 
supported by the Dayabhaga and adopted by Mr. Collett (as 
District Judge) in Chalakonda v, Ratnachalam 1, wis, that 
the partibility of such acquisitions must be rested- on the 
substantial use of joint property’ during and jor the purpose 
of the: acquisition. The difliculty attending this topic of the 
Hindu Law has arisen from the application (by way of gloss) 
made by the Mitakshara of the language of the original Smriti, 
We venture to doubt the propriety of saying that in qualifying 
the words Vidyaya Labdham by reference to Pitridravyavirodhena 
Vijnanes wara introduced a restriction not within the contemplation 
of the text. It is perhaps open to argument that the use of the 
paternal wealth contemplated by the Smriti is its direct use in 
the acquisition of the new wealth and not (as the Mitakshara 
` would put it) the indirect one of expenditure on education ; but 
the texts of Narada and Katyayana quoted in this context confer 
the character of partibility on the gains of science even from the 
mere circumstance of the maintenance ‘of the member or of his 
family during the.period' of his education, ý 4 


As a matter of interpretation of words, there does not appear 
to be much warrant for the distinction between ‘general’ and 
‘special’ education (suggested arguendo in Pauliem v. Pauliem 2, 
and elaborated in Lakshman v. Jamnabat 8), though as a practical 
working rule if may seem sensible enough to draw such 
a distinction on the, ground that money spent on a co- 
parcener in imparting to him the kind of education ordinarily 
given to persons of his position is, like the expenses of hig 
maintenance, likely to come out of the income of the family pro- 
perty, and all the members standing alike in this repsect, it. 
cannot legitimately be said that ‘ancestral wealth’ has been 
spent upon one of them in particular. In the bill brought forward 


i (1864) 2M. H. 0. R, 56 2. (1877) L. R. 41. A. 109. 
“(1882) I. L. R. 6 B. 226. 
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by. “the late Sir V. Bhashyam Aiyangar he proposed to abolish 
the distinction founded on thé nature of the education as also that 
resting on the character of the gains (ordinary and extraordinary). 
“ he inclination of Jackson and Mitter, JJ., in Dhunookdharee Lall’s 
case 1 would almost seem to go this length and was criticised from 
this point of view in Lakshmana v, Jamnabat 2. In the present 
judgment thcre is same discussion as to what Vijnaneswara may 
have meant to indicate by the word vidya but we see no definite con- 
clusion on that point reached. Their Lordships satisfy themselves 
with the negative proposition that when a member of the family 
‘ who received an ordinary education suitable to his position’ ac- 
quires property by his own exertion and without the aid of the joint 
` funds there is nothing in the Mitakshara to deprive such property 
of its ‘self-acquired’ character. What exactly must be the relation 
between the family funds, the education and the subsequent 
acquisition by the member to give such acquisition the character 
of ‘ partible ’ joint family property, the judgment does not help 
us to decide.“ In one place reference is made to the ‘special train- 
ing for the Bar or the Civil:Service (an illustration suggested by i 
Mr. Mayne) but it hardly seems intended to be anything more 
_ than a summary of thelower Court's conclusion, One sentence 
in the judgment. indicates a distinction between gains which are 
‘ the result of the education received at the expense of the joint 
family ’ and those which result from ‘the peculiar skill mental 
abilities and individual effort in applying and improving such 
education.’ The difference is by no means very clear or definite, 
for it is difficult to conceive of any kind of education which will 
by itself bring in income, apart from the effort of the individual 
in applying it (or even improving it), 
Baradwaja Mudaliar v, Aranpehela Gurukkal : I, L. R. 41 
M. 528. l 
The archaka is a servant but this is true only in a way, It 
is possible to carry the analogy too far and we are afraid that 
K, Seshadri Aiyangar v. Ranga Bhattar 3 is itself an instance 
in point, We think the word ‘‘ wages” is inappropriate to the 
emolumenis of the holder of an office who has “ the right and a 
corresponding duty to execute a public trust: and to take . the 


"4, (1868) 10 W R.1322. 2. (1882) I. L. R. 6 B. at p. 249... 
: .3. (1911, 88 M. 681. 
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emoluments appertaining to it.’ Srinivasa Thathachariar v. 
Srinivasa Aiyangar 1. No-servant has aright to perform’ his 
duty. If he is dismissed wrongfully, his only right is fo sue 
for damages. He is not entitled to any amount as wages though 


‘wages undoubtedly set the standard for damages. He is bound | 


to mitigate damages by seeking employment elsewhere, In no 
case, can a servant sue to compel the master to accept his ser- 
vices. The position of an archaka is essentially different. He is 
entitled to be restored to his office. If he is wrongfully excluded 
from the performance of his duties, he js entitled to his emolu- 
ments as such and not merely as damages. We should also 
think the term wages is inappropriate to an office of Senin like 
that of'an archaka. 


—— ama 


Sundaram Ayyar v. The King Empezor: I. L. R. 41 M. 533. 

The construction placéd upon 8, 562, Cr, Pr. Code, seems to 
be right but the decision shows the need for further addition to 
thelist of offences coming within that section, 





Parameshyara Udayan v. Krishna Padayachi; I, L. R. 41 
M. 535. 

Shamu Pathar v. Abdul Kadir Ravuthan 2 more often 
than not defeats genuine transactions-and this is one of the 
attempts made to neutralise its effect. There is nothing against 
the scribe being an attesting witness. Nor is there anything 
against a person being shown ‘to have sigred animo attestand: 
though he does not say so in the documeri. But prima facie 
when certain persons sign as witnesses and another describes him- - 
self as a scribe and no more (in some cases, only the name of the 
scribe is given without describing it as the signature) it is some- 
what difficult to say that the scribe signed animo atfestandi. 
But as their Lordships say, it is possible thai a person while de- 
scribing himself as a scribe does not mean thereby to detract 
from his position as an attesting witness waich by reason of his 
presence at the execution he is qualified to be. 





Chindan Nambiyar v. Kunhi Raman Nambiyar: I. L. R. 41 
M. 577 (F.B) * 

There is an essential difference between the recognition of a 
person as karnavan and his appointment as manager. A person 
“a (1899) 9 M. L. J. 855. ` ' 3. (1912) I. L. R. 85 M, 607, 
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may be appointed manager with DTE, rights accountable to the 
karnayan who may still retain all the powers not expressly dele- 
gated to such manager. It is not open to the karnavan of his own 
| right to recognise a junior member who is not the next anandra- 
van as karnavan. If the intervening anandravans consent, such 
recognition might amount to a renunciation by all the seniors and 
the junior so recognised may become de jure karnavan. In the 
absence of such a consent, the person appointed by the karnavan 
will be only his agent or delegate and the karnavanship will still 
remain with the de jure karnavan. If on the other hand, the 
delegate happens tobe the next in age, the delegation may in 
law amount to a renunciation and the latter would become a de 
jure Karnavan as well. Where the appointment of a manager 
is-made by a family karar, though the appointee is not 
stated to be constituted karnavan, if he is the next in age, and the 
karnavan de jure is shorn of all his powers, or substantially of 
all powers, the appointed manager becomes karnavan de jure. 
_ It is a question of substance ‘though form may at times become 
material. If for instance’ the karnavan de jure is still to continue 
go far as the outside world-is concerned the nominal head, 
though all acts are to be done and arranged by the junior, the 
nominal bead alone is the “karnawan, and the junior, the manager. 
Whether in such a case, the karnavanship should not be con- 
sidered as being in commission so'to say and the actual. head 
should not be liable to removal pace Cheria Pangi Achan v. Unna- 
lachan ! is another question, Prima facie, if by reason of the 
misconduct or incapacity of the then incumbent, an arrange- 
ment is entered into handing over, the management to a junior, the 
‘arrangement should be regarded only as a pro tempore arrange- ` ` 
ment and should not be regarded as superseding the rights of the 
intervening anandravans as and when their rights should accrue, 
But if by a family karar to which all of them are parties, a junior 
is constituted karnavan, then the effect of the karar is undoubt- 
edly to supersede them altogether and the junior becomes the 
‘ karnavan de jure. Kenath Puthen Vittil Tavazhi v. Narayanan 3, a 
- geems to recognise karnavanship in commission and this case seems 
to recognise it if the association of the junior is by a family karar. ` 


1. (1917) 82 M. L. J. 838. 2. (1904) I. L. R. 28 M. 182, 
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Hariram Kisnisram v. Shivabakas Ramchand : IL L. R. 42 
B. 333. 4 


The suit was for a man latory injunetiun for remuval of the 
defendant’s stair-case which overhung the plaintiff's site and was 
in fact supported by a pillar on it. The erection seems to have 
taken place at a time when defendant himself was tenant of the 
plaint site. The decision seems unexceptionable in so far as it rests 
on the short ground that the lapse of more than six years from 
| the time when the plaintiff became entitled ‘to the site operated 
as a bar to the suit under article 120 of the Limitation Act; but 
there are some observations in the judgment of Mr. Justice Beaman 
which suggest other lines of thought. He moots the question 
whether the case.is one for the application of the rule of adverse 
possession and whether on the facts stated ‘above, a right by 
adverse possession could accrue to the defendant not merely in 
respect of the stair-cise, bub even in respect of the site below. 
For some considerations bearing on -these points of view we 
would invite attention to an article at page 1 of the 17th Volume 
of this Journal discussing the judgment of the Madras High 
Court in Ratnavelu Mudaliar v. Kolandavelu Pillai 1. Another 
point suggested in the course of the judgment is, whether the 
period of the defendant’s tenancy of the plaint site will at all 
count in reckoning limitation in defendant’s favour. If the 
doctrine of adverse possession is to be applied, it obviously cannot; 
but as a suit for an injunction to restrain the erection of the 
stair-case or, if necessary, to pull it down wè dcubt if the fact of 
the tenancy would have precluded the landlord himself from 
maintaining such a suit, and in this view, limitation may, well 
run from the date of the erection. 





Vithoba Madhar v. Madhar Damodav: I. L. R. 42 B, B44. 


A vendee of property covenanted to re-sell it on payment uf 
the sale price by “the vendor or his descendants.” An heir of 
the vendor assigaed this right of repurchase (along with other 
properties) to a stranger and on a suit by the assignee to enforce 
the covenant for re-sale, the learned Judges hold that the case is 
one of “personal quality” within the meaning of S. 23 of the Specific 
Relief Act and that it was not the intention of the document 








1. (1906) I. L. R, 29M 411. 
N i? 


t 


66 THE MADRAS LAW JOURNAL (N. 1. 0.) [VOL. XXXV - 


thatsany person outside the vendor’s family should have-the 
right, to re-purchase. Assuming that the parties to the document 
did not contemplate the assignability of their right, we venture to 
doubt whether this will as 4 matter of law preclude assignability 
and whether the cise is really governed by S. 23 of the Specific 
Relief Act, ‘ Whatever might have been the history of the law’ 
as to the assignability of contractual rights, it must now be taken ' 
that that incident does not rest on the existence of an express 
reference to assigns in the original contract. Where the docu- 
ment expressly excludes assignment, the: position may be differ- 
ent but the non-mention or even non-contemplation of assignment 
can scarcely be relied on as a reason. for non-assignability. 
There are no :doubt ‘cases in which the terms of particular 
. conditions have been held to be personal (Of) Rakhal Churu 
Mundul v. Watson & Co. 1, Uthandi Mudah v. Ragava- 
chari 2. These must be understood as resting on 4 theory 
of express exclusion af assignment; but in any view, it is 
difficult to accept the correctness of applying the doctrine of 
special personal qualities underlying clause (b) of S. 23 of the 
Specific Relief Act to the exclusion of assignees: while letting ‘in ` 
descendants or other representatives within the family. When 
that clause refers to the personal quality of one of the parties 
being “ a material ingredient in the contract’? we rather think 
it has reference not to personal consideratiins that might have 
formed the motive for the contract, but to personal qualities which 
have some bearing supon or relation to the performance of the 
contract ; e.g, skill in painting ; confidence in or trustworthiness 
of a partner, ete., but in no sense can the reference to personal: 
qualities in that clause be understood to extend to the legal 
representatives of a contracting party; so that on that line of 
argument the learned Judges must have held that noi even a 
descendant could have availed himself of the covenant for re-sale, 
In fact, the clause deals with representatives generally without 
any Cistinction between representatives by descent and represen- 
tatives by assignment. This difficulty was clearly felt by the 
learned Judges who decided * Toomey v. Ramasahi® and is adverted 
to by Doss, J. in Mathewson v: Ram Kanai Singh Deo 4” It ig 
perhaps not without significance that S. 23, clause b) of the Specific 
Relief Act, is not couched in the same general language as the 





1. (1888) I. L. R. 100. 50. 2, (1905) I. L. R. 29 M. 307. 
g, (1989) I. D, R. 170.135. 4, (1909) 860. 675, at page 704. 
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exception in the second part, of S. 3% of the Contract Act. 
which uses the words “ unless:a contrary intention appears from’ 
the contract.” This would suggest that the passing of the benefit : 
of a'contract to other persons rests upon the nature of the 
contract rather than upon the inteation ‘of the ‘parties thereto, 
whereas with reference to the burden of the contract the rule is 
somewhat different. A NGA eG ; 


Lakhichand v. Lalchand : I. U. R. 42 B. 352.’ 

In a suit by a mortgagee against'the sons of the mortgagor, 
the latter denied knowledge of the mortgage and put the plaintiff, 
to proof. One of the defendints examined aa a witness admitted 
his father’s signature on the bond. This _in.the opinion of 
Justice Beaman brings the case under S..53 of the Evidence Act, 
and relieves the plaintiff of further responsibility of proving the 
document so far as that defendant was concerned. We are unable 
to agree with this view. We doubt if S. 58 has reference to what 
happens in the course of the examination of a witness ; but in any 
view it does not appear to us that the mére admission of signature 
would amount to proof of execution of the document, so as to 
exclude the operation of S. 68. It may be noted that 5. 70 (which 
refers to admissions only by the party to the document and not by 
others) requires an admission of ‘execution’ (not of signature 


. merely) and that S. 69 insists on proof of an attestor’s signature 


én addition to proof of thé executant’s signature. 

Bapuji Navayan‘v. Bhagwant : I.L. R. 42 B. 357. 

The judgment in this case is far too summary to be useful as 
an authority and we venture to think that the decision rests on a 
misapplication of the maxim that a plaintiff in ejectment must 
prove his title,- According to the ‘statement of facts, it would 
appear that the plaintiffs had‘been in ‘possession from 1898 to 
1907. Then they were ousted by the defendants and the suit 
was instituted in 1911. In these circumstances, we should have 
thought that plaintiffs were entitled to eject the defendants unless 
the latter could prove a better title; (see Narayana Row 
v. Dharma 1.) Some complication is introduced by the fact that 
from, 1881—1898 the defendants seem to have been in possession 
of the suit properties, but that is not made, the basis of the. 
decision so as to recognise a title by prescription in defendants 

I, (1902) I. È. R. 26 M. 514, 
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themselves ; nor does it appear how they lost possession when the 
plaintiffs got in. The doctrine of the plaintiff in ejectment, prov- 
‘ing a title will be satisfied quite as much by „his proving a 
-possessory title as by proving full ownership, the only difference 
between the two cases being that in the former the defendant 
can defeat the action by praving the ownership inhimself. After 
the decision in Perry v. Olissold 3, it cannot be maintained as the 
rule of English law that a mere possessory title will never 
suffice to sustain a decree in ejectment. For a fuller discussion 
of this topic we would invite‘attention to an article at page 297 
of the 17th Volume of this Journal. < 
. Munia Goundan v. Ramasami Chetty: I. L. R. 41 M. 650. 

A father alienated the equity of redemption and the 
purchaser redeemed the ‘mortgage and took possession. The son 
brought a suit more than 12 years from the date of the redemption 

«but within 60years of that event. The question was whether Art, 
148 or Art, 126 or 144 applied to the case. We think that Ant. 126. 
or 144 applied to such a case and it did not matter which because 
the possession taken would be adverse. Ifthe father sold the 
property in circumstances not justifying the sale, it is difficult to 
see how the possession of the latter can be anything but adverse. - 
Even a co-owner can set up adverse possession ; no doubt his entry 
is presumed to be on behalf of the other co-owners as welland not 
in denial of their rights but that is only a presumption. The 

_ very act which mugt make the purchaser a co-owner in this case 
is a hostile act. Even after redemption his position does not 
become different. It is not as a co-owner that he redeems but in 
denial of that right. The principle of Ahirajmal v. Daim ?, we 
think would apply and Art. 144 would bar. It may be doubted if 
Art, 126 was intended to apply to a case like the present where 
the alienation did not lead directly to the taking possession but 

“only indirectly, We agree that an action like the one in 
question could not be regarded as a suit for redemption of the 
mortgage. The position of a co-owner that redeems a mortgage is 
not that’of a mortgagee. You cannot by applying the principle 
of subrogation make him an assignee of the mortgage and regard \ 
the mortgage as split up as a result of such notional assiett- 
"ment. — : 








1. (1907) A. C. 78. : 2, (1904) I. L R. 82, 296 at 811 (P. O0) 
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Chidambara Pillai v. Rangasami Naioker: . I. L. R 41. M. 
561 (F. B). 7 

Of original authority there is so little on the subject that one 
can never say with confidence what the Hindu Law was or is on * 
the point. Even on the qtestion of father’s authority over the 
person of the child there is no direct authority. There are no doubt . 
ample- indications of such authority; for instance, there are the 
texts relating to his power io give away in adoption; there are 
texts that inculcate the duty of maintaining the children, and 
impose punishment for discarding them and soon. There is no 
text relating to his guardianship over the minor son’s property. It 
will be noted that a text of Manu says that “a wife, a son and a 
- slave have no property of their own; for the property belongs to 
him to whom they belong.” This is interpreted by all the recog- 
nised commentators as meaning only dependence, but that may 
afford an origin for the father's right of guardianship over the 
property of the son, As regards his right to appoint a guardian 
- after his death for the managemeni of’ the property of the son, as 
their Lordships rightly poini out there could be no reference to such 
appointment in the authorities as wills themselves are modern. But 
one thing mast be noted with reference to this. So far as strict 
legal theory goes, self-acquisition and ancestral property stand on 
the same footing in point of theson’s right by birth and his taking 
by survivorship and any distinction sought to be made on the. 
basis of the absolute ownership of the father in the one case and 
the want of it in the other, has little justification i in Hindu 
Law. The liability ta discharge the father’s obligations apart 
from the possession of assets, the fact that the word “Rina’’ covers 
a wider ground than debts, the father’s- po wers of dispositión in favor 
of illegitimate sons, his large power cver moveables and his pos- 
thumous duty to maintain the children would seem to indicate that 
his right in the family property is of a different category from 
that of an ordinary co-parcener and might justify the inference of 
a power to appoint a guardian especially if the view should hold that — 
a guardian cannot be appointed in respect of family property even 
though all the co-parceners are minors. If the Guardian and Wards 
Act should be held to apply to such a case, there is no special reason . 
why the right of the father should be recognised. On the whole, 
iť cannot be denied that the less we hear of rights in connection 
with the persons and properties of minors, the better. 

N 18 
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'. Thiraviyam Pillai v. Lakshmana Pillai: I. L, R..41:M. 
616e ` ' l 
The whole question..is, as their Lordships rightly observe, 
whether the amount paid into court is earmarked asa fund for 
the satisfaction of the particular decree-holder. That in this case, 
they are assets even in the view taken in 36 B. 156 cannot’ well 
be denied. No doubt they were not realised by a full alienation 
but nevertheless théy were realised by alienation and the 
amount paid in is the purchase money of such alienation. We 
do not believe that amounts paid in under O. 21, R. 1,55, 63; or 86 
can be said to be assets, and even if they are assets they must be 
regarded as earmarked for the particular purpose of payment to 


' the decree-holder. A part from insolvency law, there is no power in 


the court to control the debtor’s act of preference and where the 
debtor makes payments for a specific: purpose or the code directs 
payment for a specific purpose,.S. 73 must be excluded. That it 
-could not well have been thought by the legislature to. be otherwise 
is clear from the fact that"no’ provision is made for the continuing 
of the sale or other execution proceedings in case the amount pro- 
“duced fails to satisfy the decree by reason of the existence of claims 
for rateable distribution, “The above reasoning in a large measure 
applies to amounts ‘produced under O, 21, R. 83. Cl. (2) however 
requires payment into court save in so far as the decree-holder is - 


entitled to’ set of uadér R. 72 and oa reference to that rale | 
“it will be found that the. right of set- off is Subjecs to 5, 73, From 


‘this their Lordshipss argue that the plain inference is that the | 
amount paid into court is assets within the meaning of 
3, 73. But the argument ` is open to this criticism ‘that S. ' 
72 eo' vigore applies to what are admittedly assets and R. 
72 only extends that ruléto payments under this section. One 
notéworthy feature in connection with. the ‘wording of R. 83 


Is that rather than extending R..72 to cases coming within R. 83, 


‘it assumes that in cases coming within R. 83 the deoree-holder 
is entitled to set-off under R, 72 for which there is absolutely no 


< basis in fact. Nothwithstanding S. 73, it must be conceded that 


the attaching decree-holder has certain privileges which the decree - 
holders applying merely for rateable distribution do not enjoy, 
the latter being in fact only entitled to certain special rights 
under S. 73 which are strictly dependent on te fulfilment 
‘of the conditions therein set forth. The section also refers 
to the amount of the decree being raiged and. being -paid 


` 


a 
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into court.. We think that there-is very much to be paid for the 
position that the amount though undoubtedly assets, is + ear- 
marked for a special purpose. There is no hardship in this for if 
there are applications for rateable distribution the court may well 
refuse to make the drder, the matter being entirely within its 
discretion. 


mamat 0 t 


Ankalamma v. Chenchayya : I. L. R. 42 M. 637. 


The exact legal position of a member ofa Hindu family in 
whose name a bond is taken-is not quite clear. The Privy Ocun- 
cil case in Kishan Prasad v. Har Narain Sixgh.1 is an authority 
for the position that the managers that take the bond in their name 
may sue without making the other members parties. Junior 
members in whose names the bonds stand heve equally been held 
to be entitled to sue in Adaikalam Chetiy v. Subban Chetty 2 
In both the above cases there was no dissentient voice in the 
family. In the former case, that is to say wkere the bond is taken 
in the name of the managing member in the absence of a knowl- 
edge of any intended fraud by the’ manager brought home to the 
debtor, payment to him will discharge. Sc long as the family is 
undivided, it would obviously not be open, having regard the 
principles laid down in Appovier v. Rams Subba diyan 3, for 
individual members to countermand payment to the manager or 
claim it themselves though undoubtedly the authority of the man- 
ager is based more or less on implied consenj-—but implied in law. 
In the case of junior members in whose name the bonds stand, 
two cases must be distinguished—where taere was no fraud in 
taking the bond in his name, and where there was fraud. We 
have to eliminate also cases of mere benami for those cases 
depend upon the view taken of benami transactions generally. 
If there wasno fraud and the individuo member has taken 
the bond in his own name with the express or implied 
consent of the managing member, during the joint status 
of the family, the only person that could countermand the pay- 
ment is, we fancy, the managing member who represents the 
‘family and there could be no doubt that hə can so countermand, 
beciuse the very ground on which individua. members are allowed 
to sue in those circumstances is that they are either agents for the 








1, 88A aT? re e AATE DJG, 
8, 11M.I A. 75. 
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undisclosed principal, the family. or are trustees. In either view, 
it is possible for the family to come forward and claim th 
amount. In the view that it isa trust, the family asa whole 
as’ represented by the managing member can put an end 
to the trust. ` Itis obviously not open to individual cestui que’ 
trust so to do, even\apart from the prohibition for such 
individual action in the Hindu Jaw. In the view that he is 
‘an agent, equally would it be open to the family the undisclosed 
principal to claim performance subject of course to all bona jide 
payments. Where the amount is lent bythe individual member in 
fraud of the family we fancy that it should be open to any member 
to bring the matter to the knowledge of the debtor and after such 
knowledge the debtor’ would not be entitled to plead bona fide 
payment. As in the case of fraudulent alienations it must be open 
fcr individual members tcelect toaffirm the fraudulent act of the 
individual member and sue for his share therein. Where the bond 
is in the. name of the father and the amount is his self-acquisition 
on his death it would be joint family property of the sons and it is 
impossible for the creditor to plead payment to a junior member 
as a discharge. Whether payment to the senior member alone 
would not bea discharge is another question. The language of 
S. 45 of the Contract Act does not exclude the authority of one of 
the co-beirs, if he is authorised by law to do it, to give a discharge 
without reference to the others nor does it confer authority on in- 
dividual heirs to give a discharge to thé extent of their shares. Where ` 
the manager receives he payment, in- the eye of the Jaw, it is a 
payment to all. (cf. 41 M. 427). On the question whether payment 
to one of the co-promisees is payment to all, their Lordships are 
apparently prepared to refer the question again to a Full Bench. 





Rajachari v. Tirumugoor Devastanam: I. L. R. .41 
M. 794. a 

The imamdar cannot mean“ any- of the inamdars”, “A 
person entitled to institute a suit ” in S. 6 of the Limitation Act, 
for instance, has been held not to include cases where only one 
of the persons entitled to institute a suit is a minor Periaswami: 
v. Krishna Ayyan 1, The reasoning applies with stronger force to 
the case in hand. 














1. (1902) 25 M. 431, 405. (F. B.) 
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Mayankutti v. Kana ia I L. REM., 641. 7 


After the Full Bench- - decision in aga AN v. Vallabha 
Valiya Rajah 1 the view taken i in Kutti Ali x. Uhindan 2 became 
obviously untenable. If a suit based on a lease fails on the ground 
that the lease is not true, undoubtedly, onthe view taken by the 
Madras High Court, a fresh-action would liefor the same relief on 
the ground of title. But if-an-aci 'aciion is bromgkt on the lease and it 
is decreed, it is difficult to see owa fresh act{0iGan lie, Where there 
is a lease, how, can the lesar -5u on any King: other than that 
of the lease? It is inconceivable how by here legerdemain 


in altering the frame of ee he can ragate his liability to 





sion after the termination of tthe lease’ a tehak. That is only for 
the purposes of the Act forthe very section speaks of termination 
of the tenancy and does not 4 purport to ‘influence the legal effect of 
such termination in any manner other than” that indicated in the 
Act. pe — KA 


Veeranna v. Gopaladasayya, IL L RÆTM. ‘659, (F. B.) 

In Rangasami Naicken-y— ~Gangammal 1 the Full Bench was 
inclined towards holding botk-on-the questiowo: res judicata and the ` 
question’ of limitation in the same sense asthe Full Bench in this ` 
case. But on the former question, having ~regard to the dicta of 
the Privy Council in certai Gases, they did- not quite feel that the 
question was res integra. -OT the latter ` point;- -the opinion of the 
Full Bench was explained ‘away in later CAES as obiter dictum. 
After the decision of the Privy—Council that-a- t-a-suit for possession 
is not barred by failure to bring'a suit, to declare the adoption to be 
invalid there remained verylittle justification-in principle for any 
distinction between adoption suits and suits to set aside 
alienations and” the opinion: of the Privy, Gouncil that suits for 
- alienation and suits ‘for: adoption are. alike representative 
suits has emboldened the: -Full Bench to. disregard the dicta 
of the ‘Privy Council in the earlier cages, _The contrar y view hag 
more ` often than not defeated the very. object for which 
these suits were devised, viz. perpetuation“ of of téstimony, 

1 (1902) I. L. R. 25 M 800. - 2 (ION I. L. R. 23 M. 629 
N19 o a < mae 
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. Sankaran Nambudiripad v. Ramaswamy Aiyar, I. L. R. 41 
M. 691. 

Their Lordships were driven to all shifts in this case to recon- 
cile cl, (1) (a) and (c) of S. 7 of the Land Improvement Loans Act. 
This was due to their assuming that The Secretary of State for 
India in Council v." ‘isp ati Sankarayya 1 was correct. On 
the other hand, we should think there are strong reasons to doubt 
the correctness of that decision. S. 2 makes land and the 
buildings on it security for public revenue. Reading this section 
along with the next! 16 is perfectly ‘clear "that the public revenue 
referred to is revenue in respect of such land, That view is also 
supported by Ss. 26 and 36 which refer to revenue as payable in 
respect of particular land. Again S. 5 authorises the attachment of 
immoveable property belonging to the defaulter and not let it be 
noted, land belonging to the defaulter. Whatever the, state of 
law before the Transfer of Property Act, after that Act, all 
mortgages are transfers of interest in land, Immoveable 
property belonging to the defaulter thereafter is only the equity 
of redemption. S. 42 can apply only when land belonging to the 
defaulter can be sold and not when only fractional interests there- 
in can be. The charge for public revenue in favour of the Govern- 
ment being on the land itself, that is to say the entire interest in 
the land, in respect thereof the Crown has the right to sell the whole 
land irrespective of the charges or mortgages on the land. §.17 
enacts that the claim of the Crown to products on the land is 
paramount only when upon the land on which they are raised it has 
a prior claim. 5. 25 refers to attachment of the land of the defaulter 
thatis tosay, only the land in respect of which the default is made, 
The wording of the section makes it clear'that it can have reference 
only to such land. S. 32 postpones the charges and encumbrances 
to the payment of public revenue. That the attachment and sale 
of land referred to in the Act can have reference only to lands 


- in which the defaulter bas full interest is clear from the fact 


that 9. 38 provides for the land being registered in the name of 
of the purchaser. Now the term immoveable property is 
a wider term than Jand and immoveable property may include lease- 
hold or mortgage interests in land. There is no authority in the Act 
toattach immoveable property not belonging to the defaulter. If 
S. 2 and the other sections can be said as we have suggested, to 
authorise the revenue authorities to sell land in respect of which | 
= j 1. (1910) I, L. R. 84 M. 493, 
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the arrears is due, well and good; ; if not, thea “act is defective sand 
the only remedy in such cages ig to go to the’ tivil court to enforce 
the charge. If no procedure —is provided for'the attachment of 
immoveable property other—than lands‘ in ‘respect of which ° 
revenue is due that is no—ground for saying that immoveable 
property of the defaulier covers the éutire interest in the 
lands although he has not-that—entire interestiv himself. Next 
. assuming that under S. 42 the-lsale i8 freefrom incumbrances ; 
does it follow that the Crown_has a prior ‘charge when the revenue 
is poh; one in respect of such_land ? eal 





Kannuswami Pillai v. Jagathammal -I. L. R. 41 M. 701. 


On Mr. Justice Sadasiva Aiyar’s view- the case raised a clear 
point of jurisdiction and the court was entitled to interfere with 
the order of the Lower Court but as put by- Mr. Justice Oldfield 
the question was only one of discretion and-in that case, the court 
could not interfere under S. 115, CO. P. C. -À “wrong or r capricious 


error of law and we fail to perceive how S119 would cover such 
a case. But we agree with - the view of- Mr.: Justice Sadasiva 
Aiyar on both the points his- Lordship: deals- with. With reference 
to the similar language employed i in O.47,R. 1 (the corresponding 
section of the old code) their. Lordships of the Privy Council refused 
to apply the rule of ejusdem generis. In the matter of Hadjee 
Abdoollah 1. The English O: 27 which deals with discontinuance 
does not impose any restriction on the discretion of the court. If 
so the question legitimately arises, why there should. be specific 
mention of formal defect as a.ground for giving leave. We think 
that the object of the legislature was only-to indicate that formal 
defect is a good ground On the other question’ viz. whether the 
court had jurisdiction to permit a withdrawal, we should think 
that ‘it had not. We think; however that the court would 
have had jtitisdiction to pass orders as to.costs without an express 
‘provision of tho law in that- behalf. Every ‘court has jurisdiction, 
we think, to decide whether it has jurisdiction to decide the suit 
and to pass orders consequential.on such adjudication including 
costs. Apart from the provision in the.cade, ‘the ccurt would not 
have had jurisdiction possibly to -retural the plaint but would 
have hed to dismiss the suit altogether. 


1, (1876) I-L..R. 20. 181 at 140 P, O. 


‘h 
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< Narayan Nair v. Kathirikutti : I. L. R. 41 M. 721, 

We do not think that any question of election of remedies. can, 
apply in a case like the one in question. A suit is filed in one court 
and the plaint is returned. It is filed in the court indicated in the 
order as the court having jurisdiction. In this case it so happened 
that that court also returned the plaint, The question of election of 
remedies can arise only when a party has two equally efficacious 
remedies and he deliberately chooses one. Here he has only one 
remedy and the question is which itis. Whether the second court 
would entertain his suit is not a question dependent upon his own 
volition. Where without objection taken the suit proceeds to trial. 
and a decree is made so as to bring into operation S. 11 of the Suits’ 
Valuation Act, then it may be the stage for taking any objection to 
the jurisdiction of the latter court is at an end and along with it 
the right to file an appeal.; specially it would be so in a case like 
the present where the court in which the suit is subsequently 
instituted is a court which has jurisdiction to deal with. 
the subject-matter of the suit, Even otherwise, we think the 
effect of S. 11 is to introduce partially the doctrine of waiver in 
the matter of jurisdiction in so far as it is dependent on valuation 
but till the conditions necessary for waiver laid down by that 
section are satisfied, there is no effective election by the party. 





Rama Rao v. Raja of Pittapur: I. L. R. 41 M. 778 (P.C.) 

When noticing the judgment of the High Court we pointed 
out the divergent way in which the decisions relating to impartible 
property have proceeded in the matter Of maintenance on the one . 
hand and alienation and inheritance on the other. The Privy 
Council has set the matter right by putting the whole thing on a 
logical basis. It is not joint family propetty in any sense. The 
rights of maintenance are not traceable to any dormant rights of 
co-parcenership ; they are dependant entirely on custom though 
there is a well-recognised custom in favour of the first generation 
of descendants of the last holder of the estate. 


Prasada Nayuda v. Viraiya: I. L. R. 41 M. 840 F. B. 

_ This case overrules the decision in Ramanamma v. Kamaraju 1 
rightly as we suggested when noticing that case, The question as 
to which article of limitation is applicable is left open ; art. 11 (a) 
would not be applicable as the order is not one in execution but 
art. 120 might. 








[End of Vol. XXXV] 
1. (1917) I. I. R. 41 M. 48. 
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Krishnan, JJ. ; 
1918, July 19. ioe | 
Limitation—-Application for appointment of Commissioner to work 

out a preliminary decree in a suit for partition. - 
» There is no limitation for an application by the defendant fot the 
appointment of a Commissioner to work out the preliminary decree in 
a suit for partition. si WA a 

G. V. Ananthakrishna diyar and P. V. Parameswara Aiyar ' 
for the Appellant. 

P.S. Narayanaswami Aiyar for the Respondent. 


Spencer and ' j S | ree 
|| 


and Seshagiri Aiyar, JJ Full. Bench 8. A. No. 1561 of 1916, 
1918, July 22. 

O.P. Code— 0. 21, r. 63 if applies to attachment before judgment. 

O. 31 r. 63 which enables an aggrieved party- in a claim petition to 
institute a suit to establish his claim, applies to. attachment before 
judgment also. 

0. V. Anantha krishna Aiyar for the Appellant. 

P. Narayanamurthi for the a aaa 


The Chief Justice, or TI. | 3 | 


‘ 


The Chief Justice, el y 
and Seshagiri Aiyar, JJ. Full Bench S. A. No. 672 of 1917. 
“1918, July 28. - 

_ Limitation Act, Art. ey P. Code—Ou 2, r. 58—Order under, 
> notifying claim to bidders without deciding the claim ~—Setting aside of 

order—limitation. i 

An order on a claim petition merely notifying the claim to the 
bidders without deciding the claim, as the application came too lates 
is onë that requires to be set aside under Art, 11` of the Limitation 
` Acti 

< P. Narayanamurthi for the Appellant. 

A, Krishnaswami Aiyar and K. O. aa for the 
Respondent. 


Spencer and 
Krishnan, JJ. C. M. A. 197 to 200 of 1917. 
1918, July 28. | | 
Provincial Insolvency Act—S. 46, ol. ( 4)—Limitation—Computa- 
| tion—Date of order appealed from if excluded—S, 26, ol. (2)—Apphi- 
cation to court under—Limitation—S, 22. Applicability. 


2 


. In computing the period of 90 days allowed by cl. (4) of S, 46 of 
the Provincial Insolvency Act the day on which the order appealed 
from was passed ought to be excluded. 

An application by a creditor to the court under S, 26, cl. (2) of the 
Provincial Insolvency Act for having the name of another entered in 
.the Schedule of the Official Receiver is not governed by the period 
of limitation provided for by S. 22 of the Act. 

T. M. Ramaswamier for Appellant. 

A. Subbaramamier, P, V. Parameswara Aiyar, and K.S. Sankara 
Atyar, for Respondents, 


Kumaraswami Sastri, JJ. S. A, 94 of 1917. 

°" 1918. July 16. 

Malabar compensation for Tenants Improvements Act—Tenant 
making improvement on a particular portion of land demised— 


Whether entitled to lien over the whole land for his improvements. 

Their lordships referred to a Full Bench, the question whether a 
tenant was entitled, under the Malabar Compensation for Tenants 
Improvements Act to a lien over the whole of the land demised, for 
improvements carried oui in a portion, or only over that portion in 
which he had carried oué the improvements. 

E. Ramaswami Aiyar for the Appellant. 

T. Eromani Unni for the Respondent. 


Phillips and 


Phillips and | 
Kumaraswami Sastri, JJ. b S. A. 1549 of 1917. 
1918, July 16. 

C. P, Code—O. 38. Rr, 5, 7, and 11, order to attach before judg- 
ment carried out after judgment-effect—O. 21, r. 57, if applicable to 
such attachment. | 

On an application by tha plaintiff for attachment before judgment, 
an order was passed by the Court allowing the application, but the 
actual attachment was carried out after judgment. Subsequently an 
execution application was dismissed for the decree-holder's default. The 
question was, whether ths attachment had the effect of an attachment 
before judgment and whether O. 21, r. 57 applied. Sa 

Held, that it had the effect of an attachment before judgment, 
that O. 21, r. 57 did not apply, and consequently an alienation after 
the dismissal of the execution application was void as the attachment 
did not cease. : 

N. R. K. Thathachart and K.P. Ramakrishna Aiyar for the 
Appellant. l | i 

B. Somayya and B. Ramaswamiah for the Respondents. 


ioe h 


Spencer and. aa ve F 
Krishnan, JJ. 'M. A. No.. 54 of 1917. 

1918, July 26. 

C. P.G., S. 47,151; 0. 21,/R.. 101. —Ap ipplicability—Prior 
auction-purchaser of undivided portion ‘of property 'y—Subsequent 

*auction-purchaser of whole of it—Obstruction. by latter to former’ s 
possession—Remedy of former—<Application to restrain latter 
from obtaining 'delivery—Maintainability— Order c on such appli- 
cation—Appeal. 

On’ an application by the panganan of an: undivided share property 
at an execution sale to restrain the: -purchaser of-the whole of the 
same property ab a subsequent sale held in execution of another decree 
against the same judgment-debtor from obtaining delivery thereof, held 
that 2 

(1) auch an application did mot il under 5. 47 or 151 of the Code ; 
- (2) that the remedy of the applicant if in possession was to 
institute proceedings under O. 21, R., 101 of the Code, or to sue for 
partition ; ; 
(8) that no appeal lay under s: 47 of the Code egainst the order 
on such an application. 
` T. Ramchandra Rao for Appellant. ` 
K. V. Venkatasubramaniya Aiyar for B. Narasimha Rao, 
- for Respondent. A 
Oldfield and. i 
Phillips, JJ. 'S. A. No. 633 of 1917. 
1918, July 26. 
Deed—Construction—Sale- deed—Agreement to reconvey of 





purchase-money paid within certain period—Ef fect-—Swt - 


within period fied by agreement to reconvey for specific perform- 
ance MEN ank pana baa aa to reconvey— Regis- 
tration—Necessity. 

A, who was indebted to B, executed a sale-deed to him in ‘respect 
of certain properties, On the same date as that of the deed of sale B 


executed in favour of A an agreament undertaking to reconvey the ~ 


properties to him if he (A) paid the amount fixed for purchase-money 


. by the deed of sale within 10 years. In a suit filed by A within the : 
period of 10 years fixed by the agreement to reconvey for specific - 


performance of the said agreement, held that the transaction’ embodied 
in the sale-deed and the agreement sued upon did ‘not constitute a 
mortgage by conditional sale, that the suit agreement was admissible 
in evidence without registration end that A was; in the circumstances 
of the case, entitled to a decree. | ‘ 

K. VY. Venkatasubramaniya diyar for B. Narasimha Jadi 
for Appellant. 

A, Ramachandra diyar and p. Markandeya for Respond- 
ents, 

N R C—2 


Kumaraswami Sastyt, Td. ‘S.A. No. ieee 1916. 
1918, July 26. Í 

“Mor tgage—Execution of deed and possession of portion of 
property given to mortgagee—Failure:of mortgagee to pay amount 
fixed by mortgage‘deed—Remedy of mortgagor—Suit for cancel- 
lation of mor tgage-deed—Maintainabihty. ; 
A executed a mortgage to B in respect of certain items of property 
and. put him in possession of one of the items in pursuance of the - 
mortgage. - B did nofi pay the amount fixed by the mortgage-deed for . 
nearly 3 years and thereupon 'A instituted a suit for the cancellation 
of the mortgage-deed. Held, that, in the ciroumstances of- the ‘ case, 
the suit was not maintainable and the mortgagor's only remedy was 
either to'sue for the recovery of the amount payable to him under the 
mortgage or, in a suit brought by B fo enforce the mortgage, to plead 
that consideration did not pass. 

P.N. Marthandam Pillai for Appellant. 


T. R. Venkatarama Sastri for Respondent.. |" | 


> Phillips and = Be 


- The Chief Justice, | S 
Oldfield. and Ta i (Full Bench.) 
Seshagiri Aiyar, JI. f S, A. No. 4 
` "7918 July 30.. 4 S. A. No, 184 of 1917, 
- Hindu, law—Widow—Conversion and then remarriage— 
Forfeiture of interest in first husband’s estate—Widow Remarriage. - 
Act (Act XV of 1856, S. 8-—Applicability. 


` Held by the Full Bench (Seshagiri Aiyar, J, diss.) — A Hindu widow r 
who becomes a Muhammadan and marries a Muhammadan by her 
. remarriage forfeita her interest in her first husband’s estate. 1 Mad. 
226 referred to, 


` Per Wallis, C: J.—S. 2'of' Act XV of 1856 applies to any 
| Hindu widow’ "inheriting her husband’s estate, whether at the time 
of remarriage she remains`á Hindu.or not. 

Per.Oldfield, J.—Act XV of 1856 does not apply, but under the 
general principles of Hindu law, the widow forfeits her interest by ¢ 
remarriage. 

_ Per Seshagiri Aiyar, J.—Act XV of 1856 does noe ooo Under i 
tbe Hindu law, remarriage is equivalent to unchastity, and ak a l 
unchastity does not divest a widow's estate. 


M. O. Parthasarathi ` Iyengar for the Appellant. a 
F. Nageswara Iyer for T.'V. Subba Rao for the Respondent. 


‘ 


5 ~ . 
_ NOTES OF REGENT CASES. 
, Wa NA BAN E, 
_ Spencer and eae ere 
Krishnan, TJ. . fy ae C.’ M. s A. No. 58 of 1917. 
1918, July 80. ° f° 
‘Res Judicata — Execution. ‘Proceeilings — Application for 
: ezecution—Plea of.bar under 5. 48 C. P C.—Order allowing | 
execution—Lffect—Same plea put forward by Judgment-debtor 
in subsequent execution proceedings —Maintainability.. 


Where in a case in which an app'ication for tha execution of a, 
decree was resisted by the judgment- -debtor on the ground that it, was 
barred because it was presented more than 12 years after the data of 
the decree, the decres-holder contended thas execution was not 
barred because it was prevented within the said period of 12 years by 

_the force of the judgment-debtor, the judgment-debtor subsequently, 
remained exparte and the court passed an order allowing execution, 
held that the judgment- -dabtor was precluded from thereafter contend- 
ing again that, eggeution of the daerea was barred — on the same ` 
ground. go AN NE 

K.V. Venkatasubr amaniaiyar: for Dr S. ko waminathan ° for 


, Appellant. ` i sana : 
Respondent unrepresented. EEE 


a t 
! 


The Chief Justice, l ze 


Oldfield and — l ~ (Full Bench), 
Seshagiri Aiyar, JJ. L. P. A. 191 of 1917 


1918, July 30. 


Evidence Act—Ss. 58, 98— Effect — Registered mortgage deed 
—Variation by subsequent oral agreement —Admission by mort- 
gagee of oral agreement in suit for sale upon mor tgage-deed— 
Effect—Admissibility in evidenée of oral agreement—H f fect of 
agreement on rights. of parties—Contr act “At Ss. 62, 68—. 
Applicability.. 

Where ina suit for sale upon tiwo KAGEN exacuted by defend- 
‘ant in’ plaintiff's favour it appeared from the: allegations in plaintiff's 
own pleadings that, subsequent to the execution of the suit mortgage 
deeds, ‘plaintiff and defendant entered into an oral agreement whereby - 
it was agreed that, in lien of the conditions of the suit mortgage 
deeds, plaintiff was to accept |in full -satisfaction thereof a 
sum of Rs. 1,000 to be paid within a week from the date of. 

N R C—3 6 


: ; 6 


the agreement, a sum of Rs. 400 to be paid within 3 months and; 
in default, a sum of Rs. 100 in addition, held that, though under 
8, 92 of the Evidence Act the oral agreement would be inadmissible in 
evidence, yet, inasmuch as the same had been admitted by plaintiff 
in his pleadings, the Court could under S. 58 of the Evidence Act, act 
upon the same, and plaintiff could, only enforce the rights conferred 
upon him by the said agreement and could not fall upon his rights 
under the suit mortgage deeds notwithstanding that defendant 
defaulted to pay as per the terms of the oral agreement. 

N. C. Vijaiyaraghava Chariar for C. S. Venkatachariar for 
Appellant. 

L. A. Govindaraghava Aiyar and L. S. Viraraghava Aiyar 
for Respondent. 


Spencer and | 
Krishnan, JT. 
1918, July 30. ) 


C. P. C., S. 48—Mortgage—S3uit for sale—Application for 
order absolute—Limitation—Starting point. 


C. M.S.’A. No. 139 of 1917. 


In a suit for sale on a mortgage. the period of 12 years men- 
tioned in S. 48,C.P.C. for obtaining an order absolute runs from 
the expiry of the_period fixed for payment and not from the date of 
the decree. , 

K. P. M. Menon for Appellant. 

C. FV. Anantakrishnaiyar for Respondent. 


_ Krishnan, JJ. 
` 1918, July 30. , 
Madras Land Encroachment Act III of 1905, Ss. 14; 6— 
Suit under 8. 14—Cause.of action —Notice under S. 6—No. evic- 
tion. in pursuance . of —Effect—Limitation—Starting pant 
Appeal to Collector fram notice—E fféct. 


Spencer and f 
} C. M. A. No. 201 of 1917. 


À notice given under S. 6 of the Act affords a cause of action for 
a suit under 9, 14 of the Act though there has been no eviction in 
pursuance of the notice. Where an appeal is filed to the Collector 
from the notice, the-period of 6 months allowed by S. 14 runs from 
the date of the appellate order. 


Acting Government Pleader for Appellant. 
C.Y. Anantakrishnaiy yar for Respondent. 


ə 


-Kumaraswami Sastriar, JJ} S. A. No. 813 of 1916. > 


Phillips and | 


1918, July 31. 

Religious office—Paricharaka office in temple—Sale to 
archaka of temple of different class—V alidity—Custom recog- 
nising sale—Validity. 

. A sale of the Paricharaka office in a temple to an archaka thereof 
who is of a different class, is opposed to publie policy and invalid. 
A custom recognising such a sale is algo invalid. 

G. 9, Venkataramaiyar for Appellant. 

C. Narasimhachariar, K. S. Krishnaswami Aiyangar and 
T., M. Vedantam Aiyangar for Respondents. i 





Spencer and f 
Krishnan, JJ. j C. M. A. No, 858_of 1917. 
1918, August 2. 


Mahomedan Law—Gift—V alidity—Possession—Nécessity — 
Gift by grandfather in favour of minor grandson—V alidity— 
Conditions. í | | 

A Mahomedan, who had a son and a minor grandson, that son’s 
son, alive and living with him, executed a deed of gift in favour of his 
minor grandson which recited that possession of the property covered 
by the deed was given to the donee, but himself continued in possession 
of the property for the rest of his life as before, held, on a ‘question 
arising as to the validity of the gift under the Mahomedan law, that, in 
the circumstances of the case, there was a presumption that the gift 
was complete and that the onus of proving the invalidity of the gift 
lay on those setting up its invalidity. ` 

.C. V. Anantakrishnaiyar and K.P. Ranakrishnaiyar for 


‘Appellants. 


Dr. 8. Swaminathan and E. Kuttikrishna Menon for. 
Respondents. ` 


c 


Spencer and 


Krishnan, Jd. | C. M. S.A. No, 128 of 1917. 
1918, August 6. 


C. P, 0., 8.2, O. 34, R. 5—Mortgage-—Suit Jor sale— 
Application for final decree—Dismissal of—Appeal against orYer 
of —Maintainability. 

N R C—4 


'-8 


An order dismissing an application for a final datan under 0: 
34, R. 5, C: Pi O., is a decree within the meaning of 8. 2 of: the Code, h 
though no formal decree dismissing the suit is drawn.up in pursuance 
of the order, and an appeal therefore lies against: such an order.” s3 

M. Patanjali Sastri for Appellant. ` e Bes 

C. y. Anantakrishnaiyar for Respondent, | Ose 


pà 





Sadasiva Iyer and  ) a g seren Ah 
Napier; JJ. i S, A. Nos, 887 and 1405 of 1917.0 
` 1918, August 6. jo 
Evidence Act, Ss. 92 and 99—Oral evidence ‘as itale a 
third person and a party to vary terms of document, tf admis- 
stble. ; wk a 
"As between a person and party to a daane and a person nót a ` 
party to it, oral evidence is admissible to vary or contradict the terms 
of the document. 33 M. L. J, 648 (P. ©.) followed . -- jae 
K.V. Krishnaswami Iyer-for the Appellant, 
T. R. Venkatarama Sastri, and, M. se Venkatarama tyor 
for tue Respondent. k 


` Spencer and SA e ; -i ; Gea 7 mens su 
Krishnan, JJ. S.A. No, 460.0f (917, 
“1916, August 8. 4 i l 
. | Partition—Service inam. part: of joint Janae y ‘property— 
pa T after partition—Suit by the divided co -parcener ` 


for partition ‘of the enfranchised inam lands—Limitation— _. - 


Limitation Act, Arts. 127 and- 144, . 
Certain service inam lands were part of the joint family property 
at the time of partition and were exclided from partition and retained 
by the co-parcener who was rendering the service. They. were 
` enfranchised after the elapse of a considerable time. after partition, A. 
“ divided member of the family brought a suit for partition of the enfran- 
chised inam, twenty years after the enfranchisement. The quéstion 
was whether the property was liable to be divided and if s0 TAWANAN; 
the suit was in time. 
` - Held, that the property. was partible, but that the suit, was hamei 
by limitation whether Art. 127 applied or- Art. 144 applied. - creme 
T, V. Venkatarama Tyer for the Appellant. BRN A Da 
P.. Naviyaniimer thi and. B. Somay yya for the i Paion ea es : 


` — a 





| Sadasiva Aiyar and: + 
Napier, JJ. 
1918, August 9. f 
Promissory e OE ANA ai hing of two prior 
promissory notes—Consideration for one of. .the prior promissory 
notes being a barred decree obtained agaitar a third party— 
‘Consideration, tf valid. 
Ina suit upon” a promissory note, it was found that the con- 
sideration for it was money due under two prior promissory notes 


S. A. No, 10040f 1917. 


ee eee 


The consideration for.one of the prior. promissory: notes: was the : 


amount due under a barred. decree obtained againsi'a third’ person. 


It was contended that the aforesaid consideration was not valid and’ l 


‘that the promissory note was to that extent unenforceable. 
Held that the promissory note was fully enforceable. 


Per Napier, J.— The consideration for-a negotiable instrument 


can’t be split up to show. that part was valid and tha rest void. 


A. Ramachandra Iyer and R., Krishnamachariar for. the. 


Appellant. 
T. Eromani Unni for c. Y. “Anaithakisind Iyer for the. 
fe a 





Abdur 1 ` 
Rahim, J. : t C. R: P. No 1004 of 1917. 
1918, August 12. j) 


C. P.C., 0. 21, R. 92 (2) Proviso—“ Person affected”. Š by i 
application to set aside execution sale—Meaning—Person obtain- 
in portion of- proceeds of such sale under 5. 73; if a“ poson. 
affected.” 

:A person who obtains a Dadia of the MAN of an Waa a 
on the ground that he is entitled to a rateable disfribution of such pro- 
ceeds is a person affected by an application to set aside such execution 
sale within the meaning of ©. 21, R. 92 (2) Proviso of the Code of Civil 
Procedure, and is entitled to notice thereof. 


A, Ramachandraiyar for Petitioner. 
TM. Krishnaswami Aiyar. for ‘Respondent. 
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Krishnan, JJ. 

1918, August 18. 
Evidence Act, S. 738 — —'Purports’ —Meaning of. 

“The word * purports ’ in the first para. of S. 73 can be interpreted 


to mean ‘is alleged.’ It is not necessary in order that 8. 73 may 
apply, that the writing or signature that has tobe proved as that of 


“Ayling dad 
L. P. A. No, 25 of 1918. 


a person must on the face cf it show that it was written by that: 


person, If a.party alleges that it was. written or made by a certain 
person, other writing or signature admitted or proved tò ‘the satis- 
faction of the court to have been made or written by that person 
may be compared with the one which is. “to be proved. aa 


N RC—5 
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+ Such interpretation is consistent with the. second para. of - “the 

section and. the English law.. . ; 7 . 

37 C. 467 at 502-3 diss, A 
"14 Bom. L'R. 310 ref. 

. . R.. Rangachariar for. the Appellant. . 
OMS Rangasami. Tyengar for 7, Narasimha year. for 
the Respondent. a 
Chief Justice and } Pay 





_ Beshagiri Aiyar, J. ` “A.S. Nos, 241 to 251 of 1917. 
. 1918, August 16. 
. Occupancy. right—Claim by tenants in. ryoiwari mrali 
Onus, of Proof—Long possession—Eiffect. ; 
Where tenants in a ryotwari estate setup a permanent right of 
occupancy, held that the onus of establishing such right lay very heavily 
apon them and that such right could not be presumed from mere long 
possession. 
4 cae of. ryotwari ‘tenures in South India traced by Seshagiri” 
iyar; J. 
T. Narasimha _ Aiyangar and K.V. Seshatyangar for. 
Appellant. ` Ju) 
T, R. Voikatirana Sasia? and T. M. Ramaswamier for. 
Respondents. ka 


Chief Justice and | 





Seshagiri Aiyar, J. A, S. No. “403 of 1917. 


. 1918, August 16. 


C. P: C O03 34, Rr 2,4 and 5 —Mortgage—Preliminary i 
decree for sale—Payment out of court in pursuanio of, if and 
when willbe recognised .by court at passing of final decree—, 
c. P. 0., O 21, R. 2— Applicability and Effect. 

| Where an application. for the passing of a final decree for sale was 
resisted, by the mortgagor on the ground that after the preliminary 
decree for sale and b&fore the date fixed therein for pay ment there was, 
a-private adjustment between himself and the plaintiff in pursuance of. 
which a portion. of the amount agreed upon in full satisfaction of the 
decree was paid out of court to the plaintiff and that the balances alone 

was payable to plaintiff as and for his decree, held that the payment 
not having been made into court as required by O. 34, R 4 of the Code 
of Civil Procedure, it could not be recognised by the court and-that the 
. court was bound to pass a ‘final decree for the full amount fixed by the 
preliminary decree. : 

250, L J. 558 followed. ` 

2 Pat. L. J. 533 dissented. from. : 

_ Semble if within 3'months of the ‘payment in question the mort 
‘gagor had applied to the court under O. 21, 'R. 2, and got the payment 
certified as provided for by that rule, the court called upon to make’ a ` 
-final decree might recognise the payment and Pays. a bagi decree for the 
balance! only. i 

Observations ọn the scheme of the code with regard to payments 
under A bieliipinary decree for sale. 

M. Ramaswamier for Appellant.' + NAN 

4. S. Viswanathaiyar for Respondent. 
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Phillips and Kumara- || ng) ae 

swami Sastra, JJ. -' F S. A. Nos. 1600 and 1696 of 1916. 

1918, August 19. | 4 

Res Judicata between co-defendants—Hindu Law—Widow— 
Reversioner — Release of reversionary right—V. alidity—Estoppel 
—Plea.of, if can be founded on release— Reversioner’ s consent to 
alienation by. widow—Binding nature on his heirs—-Alienation 
made long after consent—Validity—Ef fect of consent. 

One of the reversionary heirs to the estate of a childless Hindu 
widow executed a release-deed in her favour whereby he released all 
his interest in the estate in her hands and absolute pawers of alienation 
were conferred -upon the widow in respect ‘of such estate. In pursu- 
ance of the rights conferred upon ‘her by the release, the widow 
executed a sale, deed in respect of the properties nearly 20 years after 
the date of the release-deed. The other reversioner instituted:a suit 
for a declaration that the alienation was not valid and binding beyond 
the lifetime of the widow, the widow, the alienee and the other con- 
senting reversioner being made parties defendants and obtained a decree 
as prayed for.. In a suit for possession of the estate instituted by the 
sons of the consenting reversioner after the death of the widow, held 
by Phillips and Kumaraswami Sastri, JJ. . that the decree in the 
prior suit -operated as res judicata as regards the invalidity of the 
alienation as against the reversionary heirs but that notwithstanding 
that decree, it was open: to the alienee to raise the plea that the con- 
senting reversioner was estopped from cee the vaudity of the 
alienation. . 

- Per, Phitlips, J.—Though the reledse. -was not ala “a convey- 
ance yeta plea of estoppel could be founded on it py the alienee. 

The consent given by the reversioner executing tne release-deed 
validated the alienation. though it was made nearly 20 years after the 
date of the release. eae 

"Per Kumaraswami Sastri, J.—The release being of a spes succes-. 
sionis was void and‘a plea'of estoppel could not be founded on. it. 

The consent of a reversioner to an alienation by a childless Hindu 
widow is not binding on his heirs if not given for an adequate consi- 
deration, | 

R.N. Aiyangar for Appellant in 8. A: No. 1609. ` ; 

L. A. Govindaraghavaiyar, and L. Venkataraghavaiyar, for 
Respondent in S, A, No. 1600. 5 

L. A. Govindaraghavatyar, and E. K cùukataraghavaiyar, for 
Appellant in 8. g. No:'1696. >; l 

0. V. Anantakrishnaiyar, and P. S. Narayanaswami Aiyar, 
for Respondents in 5. A, No. -1696.- 

N RC6 
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, Sadasiva Jyar and E ee 
Napier, JJ. Cr. Rev, Cas. No. 817 of-1918. 
1918, August 20. ` oi 
Practice—Criminal Case—Judgment of ` Magistrate who is 
also’. Tahsildar — Application for copy of—Court-Fee on— 
Board's Standing Orders Rule 178, Or. P. Ou ‘8. 554 (e)— 
Rule 188 of rules of practice’ framed under—Applicability. ° 


An application toa Magistrate who is also a Tahsildar for : a copy : 
of his judgment ina criminal case is governed by Rule’ 188 of the 
Criminal Rules of Practice framed ander S. 554 (c) of the - Code of 
Criminal Procedure and does not fall under Rule 173 of the. Board’s 
Standing Orders. A fee of eight annas cannot be demanded in respect 
of such application. | i 


a 


_ Dr. S. Swaminathan for accused. 


_ Public Prosecutor for Crown. 


Phillips and | 5 : E 
Kumaraswami Sastra, m S. A. No. 1252 of 1917. 
_ 1918, August 27. ; i 
-Civil Procedure Code, S. 47—Suit by prior mortgagee im- 
pleading subsequent mortgagee—Decree for sale embodying the 
claims of both moartgagees—Plaintiff satusfied owt of court— 
Suit by subsequent mortgagee on his mortgage, if barred. 


In a suit by a prior mortgagee to which the subsequent mortgagee 
was a party a decree for sale was passed which provided that the 
mortgage-moneys. dye to both the mortgagees were to be paid out of 

‘the proceeds of the sale of the property in order of priority. The prior 
mortgagee’s decretal claim was satisfied out of court. Ina suit by the 
subsequent mortgagee on his mortgage, it was contended that the’ 
mortgage become merged in the previous decree that his remedy by 
suit was barred by S. 47, Givil Procedure Code, and that his remedy 
was only by way of execution of the previous decree. 


Held, that the suit was maintainable as the plaintiff i in the present 

suit was not a decree- holder i in the previous suit within the sang 
S. 47. 

K. S. Jayarama Aiyar and T., L. Venkatarama Aiyar for 

Appellant, 


N 


0. V. T T Aiyar and P: S. Narayanastoami 
Atyar for Respondents: l i ee ae 


i 
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i 
Krishnan, JJ. C. R. P. No. 256 ot 1918. 


1918, August 23. 

Madras Estates Land ga Suit under—-Death of 
plaintiff —Dispute as to legal representative—Crder without any 
injury—Validity—Interference in revision—Jurisdiction of Hugh 
Court—S. 2056—Hffect—S._ 8, Cl. (6), Para. (2) of Act—. 
Recognition as ‘ Landholler ' '—Scope and effect—Right of 
person so recognised to rent accrued due prior to date of order. 

In a suit for arrears of-rent brought under the Estates Land Act, 
the plaintiff died and a dispute arose as to who should be brought on 
record as his legal representative—a person claiming under a will 
alleged to have been executed by the deceased or his widow. who had 
been recognised as “ landholder” under S. 3, Cl. (5), Para. 2 of the Act. 
The Divisional Officer, in whose court the’ suit was pending, directed 
the widow to be brought on record as the’ legal representative without 
deciding the question as to the genuineness of the will set up and the 
question as to -the effect of the order under S, 3, Ch (5),Para. 2 of the 
Act in favour of the widow. On a revision petition filed under S. 115 
of the Code of Civil Procedure against ‚the order of the Divisional 
Officer. 

Held, (1) that S. 205 of the Estates Land Act was no bar to'the 
High Court interfering in revision; and (2) that the court below acted 
illegally in making the order without any inquiry whatsoever. - 

Per Ayling, J—An order under S.’ 3,:Cl. (5) Para. 2 of the 
Estates Land Act has.no retrospective Ket an and does not’ entitle 
the person recognished as “landholder ” undef the section to, rent 
-accrued due prior to the date of the order. © 

Per. Krishnan, J.—A person who is recognised as “landholder ” 
under §. 3, Cl. (5), Para. (2) of the Estates Act is a “person who in, 
law represents "the estate of the previous landholder and is entitled to 
be recognised as his legal representative in all cases. 

K. Srinivasa Aiyangar, K. Vi Krishnaswami ‘Aig yar, K. 
V. Sesha Atyangar and S. Aravamudu Ay yangar for Petitioner. 

- M. PaA Sastri for Respondent. 


. Ayling and | 


Krishnan, Jd. 
1916, August 28. 


Specific Relief Act, 5. 42—Hereditary Archakas and 
Dharmakartas of a temple—Suspension of one of them by the 


others on the ground that he claimed land belonging to temple as 
N,R.C. 7 


l Ail ingand ` p l . 
S. A. No. 438 of 1917, 


14 
ab 
his own—Suit for declaration that ordek of suspension. is ‘ülegal, 
joint possession and injunction—Maintainability. se 


| The, members of a particular section of a sub- caste. were “the 


hereditary Archakas and Dharmakartas of a temple. For ‘purposes of, 


enjoyment of the office and émbluments they were divided into groups: 


. Each group enjoyed the office i in turn, and in the group: ifself the” | 


- members enjoyed one after another in turns, 


The plaintiff one of the members was suspended by, the others | 


vaala w 


acting collectively on the ground that he claimed land belonging to y 


temple as his owm The present suit was brought by the plaintiff for ` 


a declaration that, the suspension y was illégal, for joint Bossesaton: end 


wx 


inj junction. 


Held; that the, suit was maintainable, and that no relief for ù 


possession | need be asked for, as plaintiff was not entitled to immediate | 


possession, 36 M: 364 followed. : an ai 
TER. Venkatarama - Sastri; and T Muthia Pillai ‘for the 
` , Appellant. N I Cee AAE oe ns 


K. :Bhashyam- Tygara ano N. Kunjitapadam Iyer fot ihe eS 


Respondents: 


———— 


ba 3 WA b ` + 
sent, Wan f wo ka ah maag 


"iiag and | 


Krishnan, JJ.: T S. A: No. 1449 to 1472 ae 


1918, August 28. | 
Madras Estates Land, Act, 5. 12—Waste lands 6 in a Fane 
dart—Custom not. to wharge rent—Trees growing thereon profit- 


able to ryots—Right of landlord to demand rent—Wells sunk. by. 


ryot—Raising of garden crops with well water—Payment of 


` enhanced, rent for ‘some years—Contract to pay higher rent, if, 


inferrable therefrom. 


Ra 


‘The landlord ` is not ‘entitled to shaves rent "for waste ‘lands in ia at 


Zamindayi, in which the custom was not to charge rent for ‘such lands 
| merely because the trees- “growing thereon are profitable to the „ryots. ` k 


Their Lordships referred to a-Full Bench the question, whether" 


a contract'to pay enhanced rént for Vanpayir crops raised with the: - 


aid of well-waters from wells sunk by the ryot at his own expense | ™ 
could' be ‘inferred from payment of higher rent for a number of Ye : 


E. 8. Ramabhadra Iyer, for Appellant. : a: Pa: 


ree 


Rh. K rishnamachariar for Respondent. ; Ng aes 
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Phillips and | 
Napier, JJ. | . §. A. No. 1542 of 1917, 

1918, August 30. f 

Limitation Act, S. 12, Ci. (2) Time requisite to obtain a 
copy of decree” —What is—Application before Summer recess— 
Copies posted “ready” during vacation under notification | by 
District Court under Rules of High Court for making arrange- 
ments for granting coptes, during vacation—Copies taken delivery 
of on re-opening aging period if should be excluded 
under S. 12, Cl. (2). 

In a case in ‘which an application for-certified copies was put in 
before the closing of the Court for the Summer recess, the copies were 
posted “ready” during the vacation but were taken delivery of only on 
the date of the re-opening of the Court after the vacation. On a ques- 
tion arising as to whether the applicant was entitled under S. 12, cl. (2) 
-of the Limitation Act, toa deduction of the period between the date 
on which the ‘copies were posted “ready” and the date on which they 
were taken delivery of, held that the period in question was not “ time. 
requisite for obtaining a copy”. within the meaning of S. 12, cl. (2), in- 
asmuch as there was a notification by the District Court under the 
rules of the High Court that arrangements should be made for granting 
copies during the vacation and that the applicant was not therefore 
entitled to a deduction of the period in question. £ 

R. Narasimham for the Hon'ble B. N. Sarma for Appellant, 

B. Narasimha Rao fcr Respondent. 


Ayling and | ‘o - 
Krishnan, JJ. Í C. M. A. Nos. 66 ard 67. of 1918. 
1918, September 5. 


Madras Local Boards Act, S. “156 —Bcope and applicability 
—Madras Survey and Boundaries Act, S. 18—Suit under, against ` 
Taluk Board—Notice of suit required by 8. 156 of Local Boards 
Act not necessary. 

In a suit instituted against a Taluk Board under S. 13 of the 
Madras Survey and Boundaries Act for a declaration that the suit 
land belonged to plaintiff and for setting aside the order of the appel- 
late Survey Officer which held that it was road poramboke belonging 
to the Taluk Board, held that, the suit not being of the nature specified 
in S. 156 of the Madras Local Boards Act, notice of.the suit bequited: 
by that section was not necessary. i 

T, V. Muthukrishna ayer for K. R. Guruswami Aiyar for 
Appellants. 

A, S. Viswanatha Aiyar for Respondents. 

N. R. C. 8, 


46 


sess ee | O. M. A. No: 168 of 1918. 
rishnan, JJ, ‘ No. f 1918. 
1918, September 11. OB ENE ET a 


Civil Procedure Code, S. 115, O. 40, R. 1 (d), O. 43, R. 1 Cl. 
(s)—Receiver—Lessee of the estate—Application for a lease fora 
further term—Order by the Judge not communicated to the appli- 

. cant—Succeeding Judge putting up the lease for further period 

10 auction—Right of the applicant to the lease—Order by the Judge 
directing auction whether judicial or ministerial—Inter ference by 
the High Courtc—Government of India Act, S. 107. 

An estate in the management of the receiver was in the posses- 
sion of a lessee and he applied to the Judge for a lease of the estate for 
a-further.term. ‘The Judge ordered:the application ; but the order was 
not communicated to the applicant as another Judge succeeded to the 
office and countermandeé the order of his predecessor} and at the termina- 
tion of the lease, it was put up to auction by the order of the suc“, 
ceeding Judge ; the original applicant then made another application 
for a lease for a further term, which was dismissed. On an appeal 
and a revision to the High Court against this order of the Judge. held, 
the order of the Judge was in his judicial capacity and not one passed in 
the exercise of a ministerial capacity. 

The High Court has consequently power to interfere under S. :15 
of the Civil Procedure Code. 

Even ‘if it isa ministerial order, the High Court has power to 
interfere under S. 107 of the Government of India Act. ; 

In the present case, their Lordships held that they would not 
interfere. - -à ; i 

E. Srinivasa Aiyangar ani M: S. Venkatarama Aiyar ` 
for Appellant. l : 

“KE. V. Krishnaswami Aiyar for Respondent. 


=y 
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Seshagiri Aiyar, J. |S. A. No. 1147 of 17. 
` 1918 August, 17. _ 
Malabar Law—Stani—Melcharth granted before expiry of 
prior kanom—V aledity—Condttions. 


A melcharth granted by a stani prior to the expiry of the .term 


Chief Justice and ) ; 





of a prior kanom is valid if the stani is alivé when the term expires 


and expresses his approval of the melcharth and the succeeding ‘stani 
cannot impeach the validity of the melcharth. 
T. R. Ramachandraiyar and M, N. Krishnatyer for Appellant. 
g. V. Anantakrishnaiyar, for Respondent, | 


Kumaraswami Sastri, JJ. L. P. A. ‘Nos. 62 of 1917 and 
1918, August 30.. ` 83 of 1917. 
Will—Oonstruction—Provision that. daughters shall.manage 

as executrizes after death of managing widow—Further provision 

that: if a daughter be born to testator’s third wife, his wives, 
daughters and daughter's son shall take in succession—Estate by 
implication to daughters. 

A testator by his will directed the payment of certain legacies, 


Oldfield, Phillips and | 


and provided that his second wife should-be in possession of and 


manage the estate, and after her death the daughters should manage 
as executrixes, There was a final clause in the will which was to this 
effect—’ In case a daughter be born to my third wife, my wives and 


“daughters, shall take in succession. After them my. daughter’s son shall 


take the. estate. No daughter was born to the third wife. The claim- 
ants were the third widow, the daughters .and daughter’s son. It 
was contended for the third widow that thé intention of the testator 
was that she was to be in possession along with the second widow 
and after her (the 2nd widow) that she was to solely enjoy the pro- 
perty and that the daughters were directed to manage the estate ag she 
was young. , On behalf of the daughters it was claimed that whether 
or not the third widow took the estate, the daughters had an‘ estate by 
implication. F or the daughter’s son the residuary legatee, it was said 
on a construction of the final clause that the bequests to the wives and 
daughters were contingent upon the birth of a daughter to the third 
wife, that as no such daughter was born the bequests failed, and that 
the undisposed. of estate fell to the daughter’s son as residuary legatee. 

Held Per Oldfield and Kumaraswami Sastri, JJ, 

That the estate was by implication bequeathed to the daughters 
and that they were entitled to the estate nen after the death of 
the testator. 

' NLR CO. 9 
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. Per Phillips, J.—The effect of the whole will was-to create an intestacy 
and therefore the heir-atslaw the widow was entitled to the property. 

T. Narasimha Iyengar -and C. Narasimha Chariar for the 
Appellant in L. P. A. 62 of ’17 and for the Respondent in L. P, 
A. 83 of 717, | 

The HowbleThe Advocate-General, K. Srinivasa Iyengar, 
and K.N. Aiya, O. 5. Venkatachariar, A. Krishnaswami Atyar,, 
A, Srinivasa Aiyangar,.and K. S. Jayarama Iyer for the Re- 
spondent in L. P.A- 62 of’ 17. 


Chief Justice and © | . 

Seshagiri Atyar, J. --A.§. No. 185 of 1917. 

1918, September 12. 

Registration Act—Ss. 17, 49—Will — Deed authorising 
_ widow to adopt and ' manage husband's estate Registration— 
‘Necessity—Admisstbility in evidence to prove ‘authority to adopt 
—Hindu Law—Widow—Authority to adopt—Agreement not to 
‘set. up authority and not to adopt—Validity—Public Policy— 
Widow—Authority to widow-Exercise—Limits of. .- 

Where, by a document described as a will-a Hindu authorised- his < 
wife to adopt a son to him at her-pleasure and to manage the estate in 
_ the best manner possible, held that the document.was not- a will- 

_within the meaning of S, 17 of the Registration Act, that not, being 
registered, it was in-admissible in evidence under S. 49 of the Act and: 
“that the authority to adopt given thereby was inoperative. 

Where a- Hindu. widow “authorised by her husband to adopt 
entered into an agreement with the person on whom her husband’s 
estate had, on his- death, devolved, whereby, in consideration of certain 
benefits conferred on her'by him, she agreed never to -set up the 
authority given to her by her husband and never to adopt without the 
| consent in uniting of that person (the person on whom the estate: had 

devolved), held that the agreement was opposed to public policy and 
was invalid and that an - adoption made by her in pursuance oh. her ` 
husband's authority was valid. 

. Where.the owner of an Impartible Zemindary died in 1905 after 
giving his widow authority to adopt but the Zemindary passed on his 
death to a collateral and, on-that collateral’s- “death, to his son who died 
in 1915 and, in 1916 the widow of the original owner adopted a: son-to 
bim in.pursuance of.the authority in- her favour, held-that the; adoption 

_ was not invalid. Thee < 
~ . 35.M. Ls J. 138 P.C. followed: : 
~ » K., Srinvasaiyangar.and V. Ramesam, for Apella.. 
Hon, Adv.-General,,and S. Varadachariar, for Respondent. `- 


P ta AEU NG $ 
i 19:. ad “yi is ates mare £ Ry ve 
|| hy ea eee ie. 
+ Abdur! “Rahim: Oläfielä ) Jo ve iva hd, n Wee ee ee 
“and: Seshagiri. Iyer, . TIH on “6. MP. ‘No. 9172 of: 1918 
1918. September, n16. sto, . da 2 fy 


Letters: Paieht—Appienl—Momoh saint of cross- dija 


Right of respondent to file C. P. Code, provisions of, f applicable. 


It is competent to a ‘respondent i ina Letters Patent Appeal to file 
“a memorandum | of objections, the procedure prescribed by the (Civil 
Procedure Code being applicable. to such: ‘a.case.” 


I. L. R. 40 M. 651. 24 M. L. T. 155 Referred to. 
T, R. Venkatarama Sastri for Petitioner. 
K. Y. Adiga for Respondent, 


(= 


Oldfield, JJ. S. No. 209.and-212 of 1918. 
_.4918 September, 19. t 


Civil Procedure Code O. 2, R., 2Ż0laim in Ka of the 
cause of action— Heir succeeding to ' i properties- conveying by dif. 


Abdur Rahim and < 1. 
K 


frent sale-deeds to: the same pérson—Right of vendee to bring ` 


separate suits for possession. 


“ When a.'person who ‘succeeds to the ‘properties of a deceased - 


person conveys the same by different sale-deeds on different dates io 


* the same person, it is competent’ to the vendee to institute a separate , 
suit for possession of the properties comprised in each sale-deed. O, 2,° 


R. 2 of the C. P. Odde is no bar to the maintainability ‘of’ such sepa- 
_ rate suits. ; o 


(1899) I. L. R. 22 M. 508 (P. 6. )- Referred to. 
` É. Srinivasa „Iyengar and TS r: Muthukrishna fy yer for 
Appellants, ; SEY 


. The Hon'ble Advocate- General and “AY. Viscawatha Sastri 
for Respondents: : 


, Ayling and . ) : | Ba x bats 
, Krishnan, JJ. ' . + Q.M. S. A. 104 of. 1917, 
1918 September, 20. f Te n 


C. P. C.—S8. 47 —Applicability—aeoution of dan ‘against 


A. Attachment of property transferred by ‘him to B. Transfer - 


attacked as fraudulent—Question of naturs of, if can be gore into 
in execution proceedings—B himself party to suit, though exonera- 
` ted party where in execution of a‘decree against.: f 

28 ° 


y 
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A property transferred by him to B, who was also a party to the 
suit but against whom the suit -was dismissed, was. attached" on the 
ground that the transfer was'in fraud of creditors held that the 'ques-` 

< tion whether the transfer was fraudulent or not was one which ought 


to be gone “nto in execution proceedings and that a fresh suit for the. . 


purpose of determining that question would be barred by S. 44. 
Civil Procedure Code. 


41 M. 612 F. B. distinguished, 
C. Kunhi Raman for Appellant. 


Respondent unrepresented. 


Chief Justice and 
Seshagiri Atyar, J. C. R. P. No. 2 of io f 
1918 September,’ 24. oe on 
Jurisdiction— Presidency ‘Small Cause Court —Agreement 
jor sale of immoveadle” property—Consideration for—Suit for 
recovery —Nature of. fear 


A suit for the: recovery of the consideration ‘payable under an 


agreement for the sale of immoveable properties isa suit for specific 
performance thereof and is not cognisable. by the. Presidency Small 
Cause Courts. . 


K: 8: Jayaramatyar for Petitioner. 


c. P. Venkataraghavacharicir | for Bean enk aly WA 


— panan 


Sadasiva Aiyar and i ’ 
Napier, JJ. “S.A. No. 69.of 1918. 
1918 September, 25. 


0. P. 0.—S. 66 —Applicability—Principal and ‘igen Ek 
cution Sale—Purchase by aac by principal for veoney 
of Properti y—Maintainability. - 


S. 66 0. P. C. is no bar to, aisuit for the recovery. “of property, from | 

a certified purchaserat an ‘execution, sale on-- the ground’ “that the” 
purchase was made by defendant as plaintiff s sagene : 
4 ae 


8. Rangachariar for Appellant. 
ST. Srinivasagopalachariar for Respondent. 
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Napier, JJ. 
. 1918, September, 24. - 


Criminal Procedure Code, S. 488—Reference by Sessions 
Judge under S. 438 against an es order of acquittal—Com- 
petence. 


A report for the orders of the High Court by a Sessions Judge 
against an order of acquittal passed on appeal by a Deputy Magistrate 
is competent. Such report stands on a different footing from a report 
by the District Magistrate, which has beén discouraged by the. High 
Court, for the Sessions Judge has not the facility which the District 
Magistrate has, of advising the Government to appeal against the 
acquittal. 


- Phillips and u posni TO 
| Cr). R. C. No, 352 of 1918. 


The Pubic Prosecutor in support of the Reference. 


S. Krishnaswamé Iyengar, for the accused. 
i 
f 
{ 


D . 
S penne 986 of 1917. 


` Sade siva Iyer 
and Spencer, JJ. 
1918, September 24 J 


Grant—Maintenance grant by Zamindar— Right of grantee 
to the melwaram and kudivaram —Presumption, - 

There is no presumption that a grant for maintenance by a Zamin- 
dar is of the melwaram only. The onus‘is on the tenant -setting up & - 
right of occupancy in the lands so granted to: prove his claim. 

K. R Rangaswami Iyengar, for Appellant. 
A. Subbarama Iyer, for Respondent. 
{ a 


Sadasiva Tyer. | 
and Napier. JJ. 
1918, September 25. | 


Res-Judicata—Applicabilit y of the doctrine—Findings “ade, 
verse. to defendant in a suit which was dismissed, if and when 
operate as res judicata in a subsequent Suit. - , 


The applicability of the rule of res-judicata, is governed not by 
technical considerations of form but by matter of substance. 


SANG, 750 of 1916. 


Plaintiff sued for an ‘injunction’ restraining defendant ‘from 
interfering with the construction of a wall across -a site alleged to 
“ belong to plaintiff. Defendant set up ‘that the site belonged to him, 

NRC10 . 





‘a | 9a 


that he had a right of way. across it and that he:had a Hien of aceass 
to acommon well. situated - in. the middle of the site. -Thè ‘court : 
raised issues on these three contentions and eventually dismissed - the” 

, suit -holding that though’ the defendant was not entitled to thesite or 
to a right of way - across it, he had a right of. access to the common - 
well and that the proposed wall would obstruct defendant’s : access P 
_ the well. Plaintiff again builta wall over the site but in sich a way” | 
as not to interfere with defendant’ s access to the well and. on obstruc- ` 
_ tion by defendant. brought a fresh suit for injunetion. Held that the 
findings i in the prior suit negativing the defendant's right to the site or 
to a right of way across. it,. operated as res judicata and that the suit 
should be decreed, 


1 Cal. 144 (P. C.) 6 Cal alee B.) 10 Mad, 102. WG, L.J. 1. 
Followed. 


13 Cal, 17. 18 Cal. 647. 40 Gal. 99 17 L.T. 85, Dissontod 
from. <4 : 


S. Rangachariar, for ee Tyer for Appellant. E 
B. Sitarama Row, for Respondent. - 


Sadasiva Tyer- Ponin i | . 
. and Spencer, JJ. t 8. A. No. 1401 and 1102 of 1917. 
1918, September 25, J. - 


Sait 


. Grant—Construction — Imam —" ‘ Besides poramboke” — 
Communal lands—Burying grounds—Rights of gran ees 


A whole inam village granted by” one. 0" the former kings of Tan- 
jore was recognised and confirmed by the British Government who 
issued: an inam title- deed with, ‘the addition of the common words. 
‘besides poramboke .” Held, that the grant did_ not, convey to the 
‘grantee the village burying and’ cremation grounds, h mi 


_ Communal property such as burying and cremation groanda vests 
in the Government as trustee for the pub'icand fo presume an assign- ` 
ment of such property to the .inamdar would be to. hold that the’ 
Government were guilty of a violation of their trust. - 
24 M. L. J. 36,37 Mad, 366. Referred to. E 


MR. Ramachandra Tyer, for Appellant. ee 


~ 


> Va Ramesam, (Government Pleader) for Responde nt. 
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Sadasiva Tyer 7 Poe, ge tee 
and-Spencer, JJ. Y ' B. A. No, 1555 one. 
1918, September 26. 


Co-heirs—-Suit: for mésne profits. by one co-heir apeli “jom- 
ing the others—Other co-heirs barred by Jimitation—Maintaina- 
bility of suit. ;.- 

A suit against a ous: by one of certain co-heirs, ader aho 
attained majority, for her share of the mesne profits, without joining 
the other’ co-heirs whose claims were barred - at the date. of-suit -is : 
maintainable. 

P. Somasundaram, for V. Ransian for the Appellant. 

‘S Ranganada Iyer, for the. Respondent. -. 


Ayling and ) ; i ~ 
` Krishnan, Jd. f S. A. 1558 of 1917. 
1916 September, 27. 

Transfer of Property Act—S 58—Fraudulent transfer— 
Setting asid e— Representative suit—Necessity—Judgment- creditor 
—Credutor not judgment-créditor—Suit- not representative suit— 
Maintainahility-—C, P. C.—Or, 21 R. 63— Effect. 

; A suit by a decree-holder under Or, 21 R. 63 of the Code of Civil 
Procedure for a declaration that the suit property is the property of 
his judgment-debtor liable to be attached in execution of the decree 
obtained against him and that a transfer thereof by him was in fraud 
of creditors and void as against plaintiff need not tbe a representative 
suit. i 
Per Krishnan, J;:—Even a creditor who has not obtained a decree 
need not bring a representative suit. í a 7 
‘K. Ramanath Shenoi, for Appellant.: 


C. Madhavan Nair and B. Foaken: for Rejpondonts: Tage ing 





Sadasiva aia aa Jen è DNA ee 
Spencer, JJ. f = §. A, 1860 of 1917... 
1918 September, 27. a 
Tr. of P. Act—S. 58—Fraudulent tr ansfer—Suit to set 
- aside—Right of creditor not judgment-creditor—Representative 
suit—Necessity. 
A person can sue under S. 53 of the Transfer of Property, Act 
before he has.obtdined a decree on the debt by virtue of which he 
claims to bea creditor of the transferor. s 


27 B. 146 followed, 


| Such a creditor can sue on his own behalf kadi need not bring a 
representative suit for the purpose. 


S. A. 1558 of 1917 followed. ` 
B. Sitarama ‘Rao, for Appellant.’ 
K. Y.. Adiga, for Respondents. 
NRC 11 


24 - 


-Abdur Rahim, Oldfield |) ' 3 š MAN ME 
and Coutts-Trotter, JJ. | ’ L. P. A. No, 186 of 1917. > 
1918 September, 30. WK 
Registered lease—Lease in consideration of discharge of 
hypothecation on property leased—Lessee's failure to discharge— ` 
Suit by lessee for possession ~Maintainability—Nature of lease. 
Where à registered lease-deed was executed ia favour of a person | 
in consideration of the discharge by him of a hypothecation on the 
property leased and the léésee, without paying the hypothecation 
amount, instituted a suit for possession of the property against the 
lessor and persons to whom he (the lessor) had executed a usufruc- 
tuary mortgage for the discharge of. the said hypothecation, held that 
the lessee was entitled to recover possession but that the decree 
should be conditional upon, lis paying the hypothecation amount. 


A lease is a conveyance and not a mere executory contract. 

S. Parthasarathy Iyer, for Appellant. 

K. Raja Aiyar, and V. Ramaswami Adyar, for Respondents. 

Ayling and | ' 
Krishnan, JJ. | C.M. S. A. No. 58 of 1918. 

1918. October, 1. i | 

0. P. C.—Or. 21 R. 2—Applicability —Mortgage—Suit for 
sale—Agreement prior to preliminary decree for adjustment. 
thereof —Payment after preliminary and bepre final. decree in 
pursuance of —Payment and adjustment not certified in time— 
Proceetings in execution of final decree—Adjustment if can be 
pleaded in bar —Ezecuting:Court if can recognise adjustment. 


Where, prior to the passing of the preliminary decree in a suit for 
sale on’ a mortgage, the mortgagor and mortgagee entered into an 
agreement ‘whereby the mortgagor was to pay off a debt dué by the 
mortgages to a third party and the mortgagee was to treat the preli- 
minary decree as satisfied and in pursuance of the agreement the 
mortgagor prid the debt of tie third party between the dates of the 
preliminary and the final decrees, (the latter having been passed not- 
withstanding the mortgagor’ objection based on the agreement) but . 
did not get the payment certified under Or, 21 R.2 C, P. C., held that 
the adjustment could not under Or. 21 R. 2 beset up by the mortgagor 
as a bar to proceedings in execution of the final decree. 

Hon. Advocate-General. and T. M, Krishnaswami Aiyar,” 
fcr Appellants. ` 


S. Varadachariar, and- S. Rangachariar for Respondents. ` 


oo mee eea 


95.7 


` Spencer, JJ. C. R. P. No. 862 of 1917, 
- 1918, September, 24. 

Trust—Trustees—Suit. by one of, ajina others for declara- 
tion of right to office and for joint possession of trust property— 
_Property of value of Rs. 3,000—Court- ~fee—Jur isdiction—V aha 
“tion for pur ‘poses of. 

In this case their Lordships referred to the’Full ‘Bench the question 
as to what, in a suit by a trustee against his co-trustees for' a 
declaration of his right to the office of trustee and for. joint possession 
of the property admittedly of the value of Rs. 300, and-an injunction | : 
restraining defendants from interfering with the exercise by plaintiff 
‘of his rights as trustee is the proper mode of valuation for purposes 
of court fee and of jurisdiction. i 


T, Narasimha Iyangar and Raghavachariar for Petitioner. ` 


` Sadasiva’ Aiyar and | 


8. Rangachariar Amicus Curiae. 





and Spencer J]. 8. A, No. 1831 of 1917, 


1918, September, 27. 

Madras Land Encroachment Act, (JII of 1905)—Ss, 14,7— 
Suit against Government for declaration and injunction— Limita- 
tion— Starting point—Notice under S. 7 served within 6 months ` 
. of sutit— Lery of penal assessment more Wan 6 months before— 
Eff: ct, . ` ea : : : J 

Wher within 6 months of the ‘date’ of service on plaintiff of'a 
notice under S. 7 of the Madras Land Encroachment Act but ‘more 
than 6 months from the date of the levy from him of penal assessment 
pla‘ntiff instituted a suit against the Government for a declaration and 
injunction, held by Sadasiva Aiyar and Spencer, JJ., that the suit was 
not barred as regards the claim for injunetion ; ~Sadasiva Aiyar, J. 
(Spencer, J., dissenting) that the suit was barred as regards-the claim 
for the declaration. 

. S. Par thasarathy Iyer, for Appellant. 


Government Pleader for Respondent, 


Sa jastoa Iyer | 


8. A. No. 2018 of 1917. a 


and Spencer, JJ. 
1918, October, 2. 
Hindu Law—Husband and wife—Gift of immoveable “pro- 
perty by husband to wife —Gift in liewof manten thee — Powers 
of alienation conferred by y deed—Nature of Estate convey yel 
N. R. C. 12 


Sadasiva Iyer ) 


“26 ; 


Where a Hindu made a gift of immoveable properties to his wife 
in lieu of maintenance and the deed of gift conferred upon her powers 
of alienation by way- of sale etc., held that the wife took an absolute 
fatale under the deed. . 

` T. R. Venkatarama Sastriar, for Appellant: 

T. V, Muthukrishna Aiyer anà S. E. Sankara diyar, for 


Respondents. 


Sadasiva Iyer i 
and Spencer, JJ. | TS, A. No, 1485 of 1917. 
1918, October, 8. a 
Mutis — Matadhipathi — Position of-Alienation of previous 
Matadhipathi—Suit to set aside by successor—Limitation—Limi-. 
tation Act Art. 184—"" Conveyed in trust", meaning of. 
A Matadhipathi ae the properties of the mutt as a trustee for 
the institution, 
40 Mad. 745 affirmed, 
43 Cal. 707, 35 M. L. J. 5 followed. 
33 M. L. J. 265 considered. 

: An aliénation by a Matadhipathi for purposes not binding on the. 
institution is adverse to the institution from the very date of the 
alienation. and a suit to set aside the same 12 years after will 
be barred under Art. 134 of the’ Limitation Act The death of the 
alienating Matadhipathi does not furnish a new cause of action to the 
a anah 36 Cal. 1003 explained. ' 

“ Conveyed in trust” in Art, 134 only requires that there should 
bea conveyance by way of sale or otherwise to the trustee, 
R. Ganapathi Aiyar, for the Appellant. 
P. S. Narayanasami Aiyar, for the Respondent. - 





Napier, JJ. S. A. No, 1483 of 1317. 

1918,,October, 10. 

Mutts—Matadhipathi-— Position if Monga by Matadhi~ 
Pathi— Whether a- transfer within the meaning of Art. 184 of the 
Limitation Act, 

A Matadhipathi is a trustee of the Mutt properties for the pur- 
poses of the institution. 43 Qal. 707 followed. 

Where a trustee (Matadhipathi) mortgages trust property it is 
property transferred .within the meaning of Art. 134 of the Limitation 
Act, 36 Bom. 146 followed. ; 

E. Ganapathy Aiyar for the Appellant. - < 

K.N. diya Atyar, for the Respondent, `- i : 


Phillips and ` ` | 


2T. 


(S 


\« Ayling ands Yi: C. M. -A, No. 19 of 1918. 


. Krishnan, JJ. and. 
1918 October, 8. ”. c. R. P. No. 35 of 1918. 


Guardian and Wards Act (Act VHI of 1890), Sections 4 (2) 
7 (2), 41 (8) and 48—Grandmother of a minor in possession of 
minor’s property on his behalf—Mother of the minor ‘declared 
quardian— Application by latter jor delivery of property held by 
grandmother on minor's. behalf—Application under Section 41 (8) 
—Whether lies—Grandmother setting up title in’ herself—W hether 
Court can go into the title under Section 41 (3)—Requisttion under 
Section 41 (8)— Whether an order within the meaning of Section 
48—Whether a separate suit lies to set aside the requisition— 
Grandmother having the care. of, the minor's properties on his 
behalfis a guardian within the meaning of Section 4 (2) though 
mother ofthe minor alive, oi! 

When the grandmother of a Hindu minor was -in possession of 
his properties on his behalf during the life-time of the minor’s mother, 
and the latter was declared guardian undér'-the Act sam application by, 
the latter will lie, for delivery of the-properties, held- by the former on 
the minor's behalf under Section 41 (8) of the Guardian and Wards 
Act. . - i 
-` The grandmother ‘in such a case is a guardian wi thin 
the meaning of Sec. 4 (2) of thé ‘Act though the mother is 
alive; and her powers as guardian cease on the declaration of the 
mother as the guardian under the Act, 

Even though the grandmother in stich a, case sets up her own 

| title to the properties under a gift, the Court can.-go into the. question 
of title in a proceeding under 8. 41 (3) and direct the property to ba 
delivered if found to be the minor's. 

‘A requisition to deliver properties ag S. 41-(3) is not ah order 
within tha meaning of S. 48; anda sonarato suit to set aside 
the requisition isnot barred. | ce BH 4 

' B. Narasimha Row, for Appellant. 


K.V. Krishnaswami Aiyar. and O. A, Seshagiri Sastri, ‘for 
the Respondents. 


Chief Justice and Orie ce 
Seshagiri Atyar, 1 A. Ñ No. 1 of DABIS: 
' 1918, October, 8. f 
Genah Ooh ia oh Dinin i Grant to Hindu femal e— 
Nature of Estate taken—Presumption—Husband and wife-— 
yw N. RC. 13 
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Gift by husband to wife—Nature of estate taken—Bequest by 
wife of estate conveyed—V alidity. 


There is nothing in the Hindu Law to support the 4 view thata gift 
to a female conveys only a limited éstate to her. The rule of con- 
struction enunciated in 2 I, A. 7 at pp. 14-15 is applicable only in cases 
in which the language of the instrument in question is ambiguous as to 
the nature of the estate conveyed. ` 

Held, on the construction of the deed of settlement in question that 
it conferred ‘an absolute estate upon the wives of the settlor. 

` 30 A. 84'P. C. followed. 

Held, further that the wives could dispose of by will the property 
conveyed to them by the deed of settlement. : 


T. R. Ramachandra Aiyar and T.S. Narayana Atyer, 
for Appellant. 

Hon. Advocate- General, T. R. Venkatarama, Sastriar ang 
K. Raja Aiyar, for Respondent. 


Phillips and Napier, JJ. pa 
1918, October 17. | S. A. No. 39 of 1917. 


Inandar— Ryots holding lant unter tank in inam—Tank 
bed granted “by inamdar jor cultivation—Ryots holding land 
under the tank getting water through the tank by a channel from. 
other than original sources—No damage—Right to sue grantees 
of tank bed for injunction. 


2 


Where the ryots of a land in an inam irrigated by a tank of the 
inamdar which was getting water from certain ancient sources are: 
getting the same supply of water through a channel in the bed of the 
tank from sources different from the. ancient sources of supply to the 
tank, such ryots have no right of action against the grantees of the 
tank bed from the inamdar who`cultivate the entire tank bed excepting 
the portion through which the channel flows. 

The right of the ryots to water for irrigating their lands against 
the Zamindar or inamdar discussed. 1 I. A. 364 Ref. to. 


K. Srinwasa Aiyangar and. K. K: Krishnaswamă Atyar, for 
the Appellants. , 


T. Narasimha Atyangar, for M. Patanjali Bait 
C. A. Seshagiri Sastri and B. C. Seshachalla Atyar, for Res- 
pondents. 


es 
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Ayling and ) 

Krishnan, JJ. f L. P, A. No. 48 of 1918. 

1918, October 15. ` 

0. P. C., 8. 63— Attachment by different cour is—Amount 
realised by the court of the highest grade—Attaching creditors 
whose decrees are not transferred to that court—Right to rateable 
distribution. 

Where property is attached by different courts and money is . 
realised in accordance with S. 63, C. P. C. by the court of the highest 
grade the attaching creditors are entitled to share rateably irrespective 
of the fact that their decrees have not been transferred to that court 

26 M. L. J. 406 foil. 

A. Krishnaswamt Aiyar and T. L. a for 
_ Appellant. 

K. S Jayarama Aiyar, for Respondent. 


é 


` Chief Justice and 
Seshagiri Atyar, J. A, S. No. 85 of 1917. 7 
1918, October 17. 
+» Principal and Agent—Nattukottai Chetii and his agent— 
Agent lending contrary to directions of principal—Ratification 
of Agent's Act—Proof of—Quantum—Latw goveriting relation- 
ship between a Chetti and his agent 


Where a Nattukottai Chetti carrying ‘on the business of money- 
lendiog through an agent expressly prohibited the latter from lending 
to a particular constituent after a certain date but the agent lent to the 
constituent notwithstanding the principal’s prohibition and the princi- ‘ 
pal wrote complaining letters to the agent regarding his disobedience 
of his (principal’s) directions but did not even after he became aware of 
the agent’s lending contrary to his directions, intimate to him that the’ 
agent would be responsible for the amount lent, held that the princi- 
pal’s failure to express dissent even after he became aware of the 
agent’s act was in law tantamount to a ratification thereof and that 
the principal could not hold the agent liable for any loss resulting 
therefrom. 

Prince v. Clark, 1 B- & Or. 186 foll. 

` K. Srinivasa Aiyangar and K., V. Krishnaswamt Aiyar, for 
Appellant. . 

4. Krishnaswam Aiyar and M. Patanjali Sastri, for Res- 


pondent. 
N., R, C.—14 
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f Seshagiri | 
Aiyar, J. j C. R. P, No. 1816 of 1917, 
1918, October 21. 


Payment on demand ”—On demand, meaning of —Whether 
requires demand before suit. 


-Excepting in Negotiable. Instruments e there is an agree- 
ment to pay money “on demand,” a demand is necessary prior to bring- 
ing the suit. 


36 M. 66, A. S. No. 27 of 1916: S A; No. 121 of 1916 foll. 


20 M. 245: 21 M. 139, 18 M. L. T. 459 diss. from: 32 L. J. 
(Q. B.) 37 considerea: (1893) 2 Ch. 300 ref, to. 


T. M. Krishnaswann diyar, for the Petitioner. 


C. A. Seshagiri Sastri and M. PE Sastri for the Res- 
pondent, 


Ayling and | : 
Krishnan, JJ. | TO. R.P. No. 853 of 1917. 
1918, October 22. , 


Land Acquisition Act—S, 18—Land Acquisition Collector— 
Order refusing to make reference—Inter ference by High Court 
under 9. 115, C. P. C.—Collector acting under S. 18 of Land 
Acquisition Act if a Judicial Officer. 

The High Court has jurisdiction to interfere under S. 115 of the 
Code of Civil Procedure with an order of the Land Acquisition Collector 
refusing to make a reference under S. 18 of the Land acquisition Act 
on the ground that the claimant was not a person interested within the 
meaning of that section, A Land Acquisition Collector acting under S. 
18 of the Act is a judicial officer subject to the superintendence of the 


“High Court. 


O.V. Anantakrishna Aiyar and P. S. Narayanaswami 
Aiyar for Petitioner. 


Government Pleader, for Respondent. 





Abdur ) ` 
Rahim, J. r 8. R. Nos. 9697 and 9698 of 1918. 
1918, October 22. J ai 


Practice-—Separate Appeals against decree in one suit— 
Appellants defendants in suit—Appeals proceeding on common 


eae 8l 


‘ground—Filing of one copy of decree and one copy of: Judg- 
ment appealed against if enough. 


In a case in which separate appeals were preferred against the 
decree in a suit by the several defendants therein and the appeals pro- 
ceeded on a common ground held that ‘it was enough to file copies of 
the decree and judgment appealed against in one of the cases only. 


S. Parthasarathy Iyer, tot Petitioner. 


Chief Justice and ` | A 
Seshagiri Aiyar, J. C. M. P. No. 2389 of 1917. 
1918, October 22. ' 


Praclice—Privy Council—Leave to appeal—Right of —H 
Law—Reversioner’s suit for possession against different alienees 
of estate decreed—Separate appeals by the alienees—Appeals 
allowed: by separate judgments but only one decree drawn up— 
Value of subject-matter .of each of some appeals below 
Rs. 10,000— Plaintiff's right to leave in such appeals l 


A suit brought by certain reversionary heirs for the recovery of 
possession of the properties of the last male owner after the death of 
his widow was decreed and the different defendants preferred separate 
appeals each against the portion of the decree which was against. him 
. and on grounds different from those on which the other appeals were 
based. The properties, the subject-matters of the several, appeals, 
were also different. The High Court allowed the,appeals on entirely 
different grounds and delivered separate judgments; but only one 
decree was drawn up in appeal in conformity with a rule in the Rules, 
of the High Court to that effect. Ona single petition presented by 
plaintiffs for leave to appeal to His Majesty in Council, the appellants 
in some of the appeals took the objection that, as the subject-matter 
of each of their appeals was below Rs, 10,000 in value, leave ought 
not to be granted‘in their appeals, Held that, though only one decree 
was drawn up in appeal, the appeals were and must be treated as 
separate for the purpose of granting leave and that leave ought not to 
be granted in the appeals the subject-matter of each of which was 
below Rs. 10,000 in value. 


R. Gopalswamt Aix yangar and Hon. T. Rangachariar for 
Petitioners. : 


S. Gopalswamy Aiyangar, A. Krishnaswami Aiyar and 
A, S. Viswanatha Aiyar for Respondents. 3 
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Chief Justice and | l 
Seshagiri Aiyar, J, ` A. S. No. 183 of 1917, ` 
1918, October 22. 


Guardians and Wards Act, Ss. 34, 85—Administration™— - 
Bond—Asssignment—Formal deed—Necessity—Order directing 
assignment—V alidity—Swit upon bond—Suit to enforce charge 
created by bond—Limitation—Limitation Act—Arts, 68, 182— 
Applicability—Suit upon bond—Maintainability —Condition— 
Prior breach of conditions of bond—Necessity—What constitutes 
breach. : 


To entitle a person to sue on an administration-bond given to a 
court under S, 34 of the Guardians and Wards Act, there must bea 
formal deed of assignment thereof in his favour by the court. An 
order of the court directing an assignment of the bond is not sufficient 
under 9, 35 of the Act. 


“There is no breach of the conditions of an administration-bond 
given under S. 34 of the. Guradians.and Wards Act unless and until 


the court calls upon the guardian to render accounts and to pay any 
balance with him and he fails to do so. 


A suit upon an administration-bond given under S. 34 of- the 
Guardians and Wards Act is governed by Art. 68 of the Limitation Act 
and Art, 132 applies to a suit to enforce the charge upon ‘immoveable 
properties given as security for the due discharge of- the obligations 
under the, bond. iat 

Where, in a suit upon an administration-bond given under S. 34 
of the Guardians aad Wards Act instituted by an assignee thereof 
under S. 35 of the Act, it appeared that, before the assignment, the 
court did not call upon the guardian to render accounts and to pay the 
balance with him, if any, and that the assignment was made because 
the court was satisfied that a prima facie case of maladministration 
had been made out, keld that, inasmuch, as there had been no breach 
of the conditions of the bond, the suit was premature and was unsus- - 
tainable. f 

- A. Krishnaswami Aiyar and G. Gopalakrishna Aiyangar 
for Appellants, i 


Hon. the Advocate: General R. Subramania Aiyar, K. Bhash- 
yam Aiyangar and K. Narasimha Aiyangar for Respondents, 
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Sadasiva Iyer and y : 
> Spencer, JJ. S. A, No. 1888 of 1917. 
1918, October 24. Ta 
Hindu Law—Alienation by widow-—Suit by daughter after 
death of widow to set aside the alienation—Compromise—Fresh 
cause of action for the reversioner—Limitation Aot; Arts. 120 
and 125. ` 
A Hindu widow alienated properties inherited by her from her 
husband. After her death, the daughter sued to, recover possession 
from the alienee on the ground that the alienation was not for neces- 
sity and so invalid beyond the life-time of the alienor. The suit was 
compromised anda decree was passed in terms of the compromise. 
More than six years after the compromise and twelve years after: the 
alienation, the presumptive reversioner sued - for a ‘declaration that the 
alienation was not binding upon him, and in answer to the bar of 
limitation it’ was contended on his behalf that the compromise by 
the daughter gave a fresh cause of action and consequently a fresh 
starting point for limitation. 


Held, that the compromise gavea fresh cause of action in so far 
as it would be compétent for the reversioner to sue to declare the 
compromise as not binding on him, and that such a suit would be 
governed by A't. 120 ; but that the present suit being one for declara- 
tion that the alienation was not binding on the reversioner the period 
for limitation ran from the.date of alienation, and therefore the suit 
was barred by Art, 125 of the Limitation Act. 

K. Satyanarayanamurtha for V. Ramesam for the Appellant. 


K. Ramamurthi for P. Narayanamurthi dor the Respondent. 





‘Spencer, Jd. S, A. No. 1848 of 1917. 


1918, October 25. 

Hindu Law—Promissory note by father—Liabitity of son's 
shares— Debt incurred for illegal and immoral purposes—Proof 
of.general extravagance and immorality of father—Suit debt not 
proved to be incurred for illegal or immoral purpose. 


” Sadasiva Iyer and | 


Tn a suit on a promissory note executed by the father, the sons 


whose shares were also sought to be made liable, raised the defence . 


that the debt evidenced by the promissory note was ‘incurred for 
illegal or immoral purposes. It was in evidence that the father led 
an extravagant and immoral life, but the suit debt was not traced 
to any specific illegality or immorality of the father. 

N. R. C.—15 
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Held, that no proof-of the general extravagance or immorality 
of the father was sufficient to exonerate the shares of the séns from 
Jiability. 


K. Satyanarayanañnirthi for V. Ramesam for the Appellant. 
0. Rama Rao for P. Nara yanamurthi for the Respondents. 





swami Sastri, JJ. (8, A. No. 32 of 1917. 


1918, October 31. 

Specifie Relief Act, S. 27—Sale to defendant after contract 
with plaintiff—Prior contract with plaintiff known to defendant 
at the time of the payment of purchase money but not at the ‘time 
of execution of sule-deed—Plainti ff, whether entitled to specific f 
per formance. 


Coutts. Trotter and na 


The plaintiff sued ‘for specific performance of a contract. The 
defendant was a purchaser under a sale subsequent to the 
contract between the plaintiff and the kn owner. The defendant 
had no knowledge of the contract in favour ™® the plaintift at the time ` 
of the execution of the sale-deed, but had notice of it before the 
registration of the sale-deed, when the purchase-money was also paid. 


O Their Lordships held that the plaintiff was entitled toa decree for 


specifice performance’ against the defendant, as the latter had notice of 
the contract before payment of the price., 


C. Narasimhachari and S. K. Parthasarathi Iyengar for 
the Appellant, e mt 


N.S. Rangasami Iyengar for T. Narasimha Iyengar for 
the Respondents. -g ; i 


ri. 


he 


Krishnan, JZ © "f è i 
1918, November , a l Cr. Rev. Gase No. 249 of 1918. 


Criminal Procedure Code, Ss. 145 and 146— Decree and 
execution proceedings of civil court a few days prior to the 
disturbance—Jurisdiction of magistrate to find that neither party 


y îs in ia ae 


A magistrate akng ‘proceedings under S. 145 of the Criminal 
Procedure Code is notib6und. to. find ‘possession in accordance with the 
decree and execution proceedings of a civil court ten days. prior’ to 


~». the date of disturbance, a Notwithstanding such, decree and, execution 


35 


proceedings, he has jurisdiction to find that neither party was in actual 
possession and attach the subject of dispute under S, 146. 


E. Rajah Iyer, for the Petitioner. 
` P. S. Naraydnaswami Iyer, for 0. V. P kena 
Iyer, for the Counter-Petitioners. 





Sadasiva Aiyar | . 
and Spencer, JJ.’ C. R. P. No. “68 of 1918. 
1918, November 4. j | 

Promissory note for simultaneous advance—Note by manager 
of Malabar tawazhi— Suit on note when debt itself had become 
barred—Liability of junior members of tawazhi. 

In a suit brought against the members of a Malabar tawazhion a 
promissory-note executed by the manager-thereof for a loan advanced 
at the time of the note for purposes binding on the tawazhi; held, 
(1) that the loan became merged in the promissory-note.- (9) that 
notwithstanding that on the date of the suit a suit for the recovery of 
the debt itself would be barred, the junior members of the tawazhi 
were liable on the note itself. 

EK. Kuttukrishna Menon, for Petitioner. 


P. S. Narayanaswami Aiyar, for Respondents. 
Seshagiri Aiyar and \ oo 
Phillips, JJ. | 8. A. No, 2225 of: 1917. 
1918, November 4. 

Limitation Act, S. 15—Time occupied between the adjudi- 
cation in the insolvency of the defendant and the annulment of 
adjudication—No leave to sue applied for to the insolvency 
court—Whether time can be deducted in computing the period of 

` limitation for a suit to recover a debt—-Provincial Insolvency Act, 
S. 16 (2). 

The time occupied between the data of the adjudication in 
insolvency of the defendant and'the date of its annulment cannot 
be deducted in computing the period of limitation fora suit by a 
creditor against the defendant, especially when the creditor did 
not apply to the Insolvency Court for leave to sue the defendant. 

0. A. Seshagiri Suat for K. Krishnaswami Aiyangar, for 
the Appellant. 

K. Bhashyam Aiyangar and K. Nöraniha Aiyangar, for 
the Respondent. | - : 
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Seshagiri Iyer and 
Phillips, JJ. . §. A. No, 2284 of 1917. 
1918, November 5. ` 


Hindu law—Partition—Property set apart to a co-parcener 
for perprming ‘shradh’ of a deceased parane Taner y, of 
such provision—Moral obligation, 


Ona partition among the members of a joint family, a small 
portion of family property was set a part to a member of one of the 
‘branches for his performing the ‘ shradh ° of a deceased childless co- 
parcener. On the question being raised that the provision was a gift of 
ancestral property and so invalid. Held that it was a family arrange- 
ment and' such provision was valid and binding on the members of 
the family in view of the fact that the member who was under a moral 
obligation to perform the “sradh’ etc., had to be provided with the 
means of fulfiling such obligation. i 


S. Varadachariar for the Appellant. 


T. R. Venkatarama Sastri and A. Ganesa Iyer for 
Respondent. 


The Chief Justice 


and Napier, J. | “0.8. A. No. 24 of 1918. 
1918, November 6. . 


Pleadings—Suit to enforce award—Plea of misconduct of 
` arbitrator, if can be raised—Award not previously set aside— 
English and Indian Law. 


In a suit to enforce an award, it is open to the defendant to plead. 
the invalidity of the award owing to the misconduct 6f the 
arbitrator, although he had taken no steps to set aside the 
award. The rule enunciated in Thorborne v. Barnes that it is not 
permissible to a person who had not applied to the Court to have the 
award set aside, to raise the defence of invalidity of the award owing 
to the misconduct of the : arbitrator, is a highly technical rule of 
English Procedure, and is not applicable to India. 20 Bom. 344 and 
21 Cal. 213 referred to. 


l M. A. Thirunarayanachari and T, L. Venkatarama Iyer 
for the Appellant. f 


D. Chamier, for the Respondent. 
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Sadasiva Iyer and l | ; l i 
Spencer, JJ. “S.A. No. 1941 of 1917.. 
1918, November 6. | ‘ 


et Provincial Insolvency Act—Ss_, 36 and 37—Alienation ‘void f 
‘at the option of the receiver —Meaning-—Repudiation in pais. 


Alienation ‘void at the option of Mie recevet in S, 36 of the 
Provincial Insolvency Act means an alienation voidable by the ` 
receiver. The receiver cannot repudiate the alienation in pais as 
for instance by alienating the property to a third person without 
having the prior alienation set aside by suit. Such alienee from the 
receiver has no valid title against the person Cain. under the ` 
previous alienation. 


~ T. M. Krishnaswami Ty yer and E. Vinayaka Rao for the 
Appellant. 


T., R. Venkatarama Sastri and, G. R. Sivaramakrishna 
Iyer for the Respondent. 


Abdur Rahim, Ayling, ` 
Oldfield, Sadasiva | (Fall Bench.}: 


Aiyar and Coutts f : ; 
Trotter, JJ. | S. A. No. 252 of 1916. 


1918, November 7, 


Madras Irrigation Uess Act (VII afe 1865) ‘8S. 1—River 
belonging to Government—Meaning of—River flowing partly 
through zemindari and partly through ryotwari tracts—Irriga- 
tion of zemindari lands — Liability to pay cess—Madras Land 
Encroachment Act (ITI of 1905) S. 2.. 


Where both the banks of a river belong toa Zemindar at the 
place where water is taken for the irr igation of lands within the 
Zemindari limits, the Government is not authorised to ‘levy a cess 
‘under Madras Act VII of 1865 notwithstanding the fact:that the 
river flowed partly through ryotwari and partly. through Zemindari 
tracts. The river cannot be said to be a river belonging to the Govern- 
` ment within the meaning of S. 1 of Act VII of 1865. 


T. R, Venkatrama Sastriar and K. S. Ramabhadra Aiyar 
for the Appellant. 


V. Ramesam (the Government Pleader), for the Respondent. 
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. Ayling and 
Krishnan, JJ. | 8. A. No. 348 of 1917, 
1918, November 8. 


Estoppel—Suit by Hindu mother to set aside adoption by ` 
son's widow—Death pending swut—Reversioners applying to 
continue. suit as representatives of plaintiff —Application opposed | 
by defendant in present suit—Dismissal under O. 22, R. 9 
C. P. C.—Fresh suit oy reversioners to set aside adoption—Bar 
of O. 22, R. 9 if cam be raised by defendant—Estoppel—Limit- 
ation—Time occupied in application in the previous suit— 
Limitation Act, 8. 14. ; 


` A Hindu mother sued to set aside an adoption by her son's 
widow. Pending the suit she died. The reversioners, the plaintiffs 
in the present suit, applied to continue the suit as representatives of 
the deceased. The application was opposed by the defendant on the 
ground that the plaintiffs were not representatives of the deceased 
lady and was dismissed. An order was passed that the suit abated 
under O. 22, R. 9anda decree followed dismissing the suit. The, 
_ plaintiffs brought a fresh suit (the present suit) to set aside the adoption. 
It was contended that a suit by reversioners was a representative suit, 
that the previous suit having been held to abate, O. 22, R. 9 barred a 
fresh suit on the same cause of action, and that the suit was also 
barred by. limitation. ` 


/ 


Held, (1) that the defendant was estopped from raising the 
contention that the suit was not maintainable on the ground of the 
reversioner's suit being a representative one, inasmuch as he opposed 
the plffs., application to continue the previous suit on the ground that 
they were not the representatives of the deceased , plaintiff in that suit, 
(2) and that the time occupied in thé previous suit should be 
deducted under S 14 of the Limitation Act and hence the suit was not 
barred by limitation. 


E. R. Gurusami Iyer a A. Subbarama Tyer for the 
ppellant. 


T. R Ramachandra diyan, and K. 8, Ganapati Tyer far the 
Respondent. | 
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(Full Bench ) l 


Ayling and Ry he 
S.-A. No. 370 of 1917. 


Seshagiri Aiyar, JJ. 
1918, November 14. j 

Highway—Right of passage along—Suit by -community for 
declaration of-right—Prcof of, special damage—Necessity— 
Magistrate's order against community—liffect. 

Where there is a Magistrate’s order prohibiting a community from 
exercising its right of passing along a public highway, a suit by the 
community for a declaration’ of its right of passage is maintainable 
even in the absence of proof of special damage and the fact that the 
Magistrate’s order is ultra vires does not matter. 

- T. R. Ramachandraiyar and T, R, Krishnaswami Aiyar, 
for Appellants. 

N. 4. Krishnaiyar and M. D. Devadoss, for Respondents. 


Chief Justice | 
| 


— 


Phillips, JJ. S. A. No. 57 of 1917. 
1918, November 14. 

South Canara—Mulgeni tenure—Death of tenant without 
heirs—Succession to holding—Right of landlord—Escheat to 
Government. 

Where, in the case of Mulgeni tenures, a tenant died. without 
heirs, held, that his interest lapsed to the landlord and that the 
Crown was not entitled to get the holding by escheat, 

Government Pleader, for Appellant. 

B. Sitarama Rao, K. Y. Adiga and K. Sundara Rao, for 
Respondents, . 

Seshagirt Aiyar and | 


Seshagiri Aiyar and | 





Phillips, JJ. S. A, No, 2187 of 1917. Ki 
1916, November 16. a e 

Transfer of Property Ac, S. 638—Accession to mortgaged 
property—Trees planted by mortgagee—Redemption—Mortgag ee 
if entitled to trees or compensation. 

Where trees had been planted by the mortgagee in possession of 
the property during the continuance of the mortgage and on redemp- 
tion the mortgagee claimed the trees or their value as compensation, 
held, that the trees passed along with the property to the mortgagor 
and ‘that the mortgagee was not entitled to compensation. ` 

T. Eromant Unni for 0. V. Ananthakrishna Iyer for the 
Appellant. . ie fa Be as ; 


8. Subramania Iyer, for the Bagongan. 





Ayling and “ee kk 
Phillips, JJ. - §..A.,2169.0f 1917. 
1918, November 21. f 
Deed— Construction—Lease—Agreement between lessee and 
third party——Sub-lease or assignment— Test. 


N. R, C. 17 


4o- 


A lessee under a registered lease-deed comprising several items of 
property entered into an agreement with a third party by which the 
latter was to take over one of the items of property on thesame terms’ 
as those fixed by the lease-deed and for the remainder of the term 
fixed thereby. ‘The agreement however provided for payment of rent 
to the lessee himself and reserved a power of re-entry on non-pay- 

“ment only to him and not to the original lessor. On a question 
| arising as to whether the agreement was an assignment of the lease or 
a sub-lease, held that it was an assignment of the lease. 
S. Varadachariar and S. Rangachariar, for Appellants. 
M, S. Venkataramer, for Respondent. 
—— è 
Chief Justice and . l h 
Napier, JJ. .. 0. 5, A. No. 1 of 1918. ` 
1918, November 21. : ny 

Contempt—Committal for—Power of Court—Disobedience 

of order of Official RefereeXOrder of committal—Proper form of 
` order in such case, | l ; 

The Court has jurisdiction to commit for contempt for dis- 
obedience of orders validly passed by the Official Referee. 

10 B. H. C. R. 4 followed. 

The proper form of the order of committal in such a case is 
that indicated in 10 C. B. (N. S.) 539 and 21 Q. B. D..236. 

T. Narasimha Atyangar and K. G. Babu Rao, tor Appellants. 

Fenkatasubba Rao and Radhakrishniah, for Respondents. 





Phillips and 


Napier, JJ. a 7 S. A. No. 996 of 1917. 
1918, October 26. ` 


Covenant for title—Breach—Suit for damages—Maintaina- 
` bility —Condition—Measure of damages.- 


The defendant sold some properties to the plaintiff, portion of 
which was admittedly subject to an hypothecation debt. The hypothe- 
catee brought a suit to recover this debt without unpleading either the 
plaintiff or the defendant but having made the predecessor in title of 
the defendant a party and obtained a decree: The properties subject 
to the encumbrance were sold in auction andthe auction ‘purchaser 

' dispossessed the plaintiff and obtained possession. The suit was 
brought for damages for breach of covenant for title valuing the 
damages at the value of the properties from which the plaintiff was 
dispossessed and mesne profits from date of dispossession, 


Held per Phillips, J.—Plaintiff was entitled to no relief as his 
title was not affected and he would have taken proper proceedings to 
recover possession from the trespasser. The plaintiff not having 

.redeemed the mortgagor, he was not before doing so entitled to the 
value of the encumbrances.. , S i 
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Per Napier, J. (contra). The covenant for title was’ broken on 
the date of the sale on account of the. existence of encumbrances and 
the cause of action for the plaintiff arose. ane 

9 Exch, 99; 1901,.2 Ch. 825; 14 M. L. T. 524 followed, 

The ‘plaintiff was entitled to damdges, the value of the encum- 
brance on the property being the difference between what the plaintiff 
bargained for and what he actually obtained. 

1901, 2. Ch. 825 followed. l 

But he-was not entitled to mesne profits, as the plaintiff could 
have recovered possession from the auction-purchaser in properly 
instituted proceedings. é f 

A. Swaminatha Aiyar, for Appellants. 

C. V. Anantakrishna Aiyar and R. Srinivasa Aiyangar, for 
Respondents. ; iss 

Sadasiva Iyer and 
Spencer, JJ. | | S. A. No. 2509 of 1917. . 
1918, November 26. a a 
` Will—Construction—Devise by Christian testator to his three 
sons by name—Direction that property should not be divided till 
all attained majority—One of the sons attestor of the will—For- 
feiture of share~-Indian Succession Act, S. 54—Share lapsed 





survives to others—Intestacy. i 


A Christian testator devised his properties to his three sons by 
name and directed that his sons were not to divide the property until 
all of them attained majority. One of the sons, having attested the 
will, he forfeited his share under .S. 54.of-sthe Indian Succession Act. 
It was centended that the share so forfeited. should be divided as upon 
an intestacy, so that the attestor son would get a small fraction as a 
result of such division. 4 i 

Held per Sadasiva Aiyar, J—That the gift being to the sons by 
name, the share forfeited would lapse and be divisible as upon an 
intestacy. ; 

Per Spencer, J—Even though the gift was to, persons designate, 
still as it was not to be divided until the happening of a contingency, 
it was regarded as agift to a class, so that the lapsed share would 
enure to the benefit of the survivors. : i . 

T. R. Venkatarama Sastri and S. Venkatarama Aiyar, for 
the Appellant. ms | f f 


T. R. Ramachandra Aiyar and 8. Rangachari, for the Re- 
, spondents. ro) 7 ah 
` Abdur Rahim and | 





Oldfield, JJ. 
1918, November 27. °) | 
Mortgage—Interest—Provision for, higher rate on default on 
the amount due—Whether penalty—Decree for sale—Award of 
` interest at the contract rate up to date of preliminary decree. 


Where a mortgage deed provided for interest at 9 per cent. per 
anhum, for payment of the principal and ‘iriterest at the end of a 


A. S.No, 409 of 1917. 
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year, and, in default, for interest at 12 per cent. per annum on “the 
amount due till ‘then for principal and interest, held that the provi- 
sion in the event of default was not a penalty. 5 i 
A decree for sale should award interest at the contract rate up 4 
the date fixed by the preliminary decree for payment and for faterest 
at the court rate thorsattep on the’ amount specified by the preliminary: 
decree.” 
K. 8. Jayarama Ayah for Appellants 
M, O. Parthasarathy Aiyangar eng w Or ‘Tirumalachariar 
for Respondents. - - 
Seshagiri: Aiyar | 





and Phillips, J. S. A. No. 2302 of 1917, 
1918, November 28. 

C. P. Code, O. 2, R. 2-~Landlord and tenant— Assignment 
by landlord of arrears of rent due to A—A subsequently becoming . 
owner—Suit for arrears assigned—Subsequent suit for rent 
between the dates of purchaser and institution of pror suit— ` 
Whether barred. | 

A landlord to whom arrears of rent were due assigned the same 
to A who subsequently became the owner of the property in respect: 
of which the arrears were due. Sometime after the purchase by him 
of the property and when rent due after his purchase had fallen" 
in arrear, A sued for and obtained a decree for the arrears assigned to 
him, In a suit subsequently instituted by him for the rent.due for the 
period between the dates of his purchase and of his institution -of the. 
prior-suit, Aeld-that the suit was not.barred under.O. 2, R. 2, inasmuch. 
as the’ causes of action. for the-two Suits were entirely different. 

10 A. L. J. 469 followed,” “* 

E. S. Chidambaram Pillai and -P. N. Marthandam Pillai 
for Appellant. 


K. 5. Jayaramaiyar Tor Respondent. 





‘Krishnan, JJ, 
1918, November 28. Rhee 

Redemption Siti Partias Perens claiming under a 
title paramount. ` $ 

In a suit for redemption, the plaintif impleaded his mortgagee 
and another who, the plaintiff alleged, held the mortgaged property 
under a title derived from the mortgagee. “The third party pleaded ` 
that he held the property under a title adverse both to the mortgagor 
and mortgagee and contended that he ought not to be impleaded in 
the suit. -Held, over ruling the plea, that the rule against impleading, 
in a suit for redemption parties claiming under a title paramount was 
“inapplicable to cases where the. plaintiff did-not admit such claim. 

M. Patanjali Sastri for B, Somayya for Appellant. 


A. Ramachandra Aiyar for Respondent. 
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PRIVY COUNCIL. 
PRESENT :—Viscount HALDANE, Sik JoHN Enee, MR. 
AMEER ALI AND Sia WALTER PHILLIMORS, BART. 
[On Appeal from the High Court at Allahabad. | 
Het Ram ».. Appellant* 
V. , 
Shadi Ram and others ... Respondents. 


Morigige—Suit for sale by mortgagee—Effect of not making puisne mortgagee 
a party—Order absolute for sale—Substitutes right toa sale for right under the 
security— Transfer of Property Act, (Act IV of 1882), 8s. 87, 69, 85, 88 and 89. 


Under S. 85 of the Transfer of Property Act, 1882, a first mortgagee is bound 
to make a second mortgagee a party to his suit for sale, and if he does not do so, 
the second mortgagee is not bound by any order for sale obtained in such a suit. 

On the making of an order absolute for sale under 8.89 the mortgagee’s secu- 
rity as well as the mortgagor’s right to redeem are both extinguished. and for the 
right of the mortgagee under his security there is substituted the right to a sale 
conferred by the decree. | y 

Appeal from a decree of the Allahabad High Court, dated 
May 19, 1918, modifying a decree of the Assistant Sessions Judge 
of Moradabad exercising the powers of a Subordinate Judge. 

Š e £ 

Certain property was mortgaged first to Lachman Das on 
February 25, 1880: second to Shadi Ram, on October 15, 1831. 
Lachman Das brought a suit for sale, but did not make Shadi 
Ram a party, although he had notice of Shadi Ram’s mortgage: 
he obtained a decree for sale in 1892, and an order absolute in 
1895, but did not proceed further. Shadi Ram brought the 
present suit for sale in 1910. Het Ram, who had succeeded not 
only to the rights of the mortgagors, but to the rights (if any) of 
Lachman Das, claimed that the sale could only be subject to the 
latter’s mortgage. This coutention was allowed by the trial 
Judge, but on appeal the High Court (Richards, C.J. and Lyle, J.) 
held that Lachman Das’s mortgage merged in the decree, and 
therefore.expunged the trial Judge’s direction that the land should 
now be sold subject to such mortgage. Hence this appeal. 


* 21st and 22nd February 1918, 


P. C. 
Het Ram 
v 
Shadi Ram 
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A. M. Dunne, K.C. (Ramsay with him) for appellant :— 
Appellant has succeeded to the rights of both parties in the 
earlier mortgage suit. The decree in that suit may be barred by 
limitation, but Het Ram’s right to use the mortgage as a shield 
remains. It was no one’s intention that the first mortgage should 
be extinguished for the benefit of Shadi Ram, who was not a party 
to the suit at all: according to the rule of justice, equity and good 
conscience it should be treated as remaining alive: Gokuldoss . 
Gopaldoss v. Rambus Sheochand, 1 Dinobandhu Shaw Chaudhri 


` V. Jegmya Dasi ?. Reference was made to Whiteley v. Delany 8. 


The mortgagee’s security and the mortgagor’s (or puisne 
mortgagee’s) right to redeem go together. Shadi Ram was not a 
party tothe suit, and retained his right to redeem. The pro- 
visions of S. 89 of the Transfer of - Property Act apply only 
between the parties to a suit. 


_ Limitation does not apply, as appellant is not suing. Further 
he could not execute the decree in any case, as he is now pro- 


prietor. 


Dube: for respondents :—Any rights under the decree are 
barred by limitation. Not only was the decree itself barred after 


“three years, but even if Lachman had never sued at all, he would 


be time-barred after 12 years. The fact that Het Ram, assuming 
him to be assignee of Lachman, subsequently became proprietor 
makes no difference: once limitation has begun it runs on: Lala 
Soni Ram v. ‘Kanhaya Lal 4. This case depends on the*procedure 
laid down in India In the Transfer of Property Act. By S. 89 of 
that Act the security, after the decree for sale was obtained, 
ceased to exist: there was substituted for it the decree itself, 
which is now time-barred. 

Dunne in reply :—Shadi Ram was not a party to the suit. 
S. 89 and the order absolute for sale can only operate in favour of 
plaintiff in that suit against the defendant in that suit. The fact 
that I have not executed the decree is immaterial: the respon“ 
dent’s only security is subject to mine. Iam not bound by limita- 
tion, as I am not pursuing any remédy ; I still have my right. 

[Viscount Haldane : S. 89 says your right is converted into 
æ right to sell a right you cannot now enforce. | 


es aa ma NG 


1. (1884) D, R. 111. A. 126 . 2. (1901) L. R. 29 I.A. 9. 
8. (1614) L. R. A. C. 182. 
4. (1918) L. R. 407 A. T4=25 M. D. J. 181=35 All, 227. 
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[Sir W. Phillimore :—How can you be considered an encum- 
brancer ? If you haveany rights under the decree, go and execute 
them.) 

Viscount Haldane :—Why should the statute turn “a 
mortgage for all purposes into a mortgage for some purposes 
only ? I think there is no mortgage left.) 


i Their Lordships’ judgment was delivered (March 15, 1918) 
y 

Viscount Haldane :—The material point in this appeal 
which comes from the High Court of Judicature for the North- 
Western Provinces, Allahabad, lies in short compass. The ques- 
tion in the suit was whether property in mortgage to the respon- 
dent Shadi Ram, as to which he had sought to obtain a decree for 
sale under S. 88 of the Transfer of Property Act, 1882, should, 
when sold, be treated as sold subject to an alleged prior right of 
the appellant under an earlier mortgage. This mortgage was dated 
the 25th February, 1880; Shadi Ram’s mortgage was dated the 
15th October, 1881. , , 

The appellant bad become the successor in title to the mort- 
gagors, and it is assumed, for the purposes of this appeal, that he 
had also acquired such title as remained to the mortgagee under 
the earlier mortgage, -In 1892 the prior mortgagee, whose name 
was Lachman Das, brought a suit on his mortgage and obtained 
a decree for a sale under the Act referred to. But the suit was 
brought only against the remaining mortgagor, and the second 
mortgagee was not made a party. This decree neither Lachman 
Das nor his successor-in-title took any steps to execute, and under 
article 179 of the second schedule to the Limitation Act, 1877, it 
ceased to be operative when three years had elapsed from the date 
of the decree becoming absolute. It had thus become wholly in- 
effective long before the present suit was commenced. The only 
other observation which it is necessary to make before considering 
the question of law that arises under the Transfer of Property Act, 
1882, is that on the admissions of the parties it is to be taken 
that the second mortgage was duly registered, and that the first 
mortgagee must be taken to have had notice of it when he brought 
his suit, and obtained a decree for sale in 1892. 

The mortgage made to Lachman Das in 1880 was a simple 
mortgage within the meaning of S. 58 of the Transfer of Property 
Act, and under S. 67 the mortgagee hada right to obtain, as he 


P.C. 
Het Rom 
v, 
Bhadi Ram. 


Viscount 
Haldane 


P.O. 


Het Ram 
v. 
Shadi Ram, 


Viscount 
Haldane, 
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actually did, an order for sale. The provisions of the Act, inasmuch 
as 5. 69 does not apply to a simple mortgage, precluded him from 
any right to sell without such an order. Under S. 85 the first 
mortgagee was bound to make the second mortgagee a party to 


; his suit for sale, and as he did not do so, the second mortgagee 


was not bound by the order for sale, which could only have been 
operative subject to his title. S. 89 is important. Under this 
section, where an Order for sale under S. 88 has been made, such 
as was made here in 1892, in favour of the first mortgagee, the 
mortgagor, or the second mortzagee, if he had been made a 
defendant, would have had the right to redeem if he had paid- on 
the date fixed by the decree the amount due. I? such payment 
is not made, as happened here, an application may be made for 
an order: absolute, and for payment of the amount realised into 
court. The section then provides that “the defendant's right to 
redeem and the security shall both be extinguished,” The con; 
struction which their Lordships put on the language so used is 
that on the making of the order absolute the security as well as 
the defendant’s right to redeem are both extinguished, and that for 
the right of the mortgagee under his security there is substituted 
the right to a sale conferred by tke decree. 


As their Lordships have already indicated, the second mort- 
gagee, not having been made a party, was not affected by the 
decree made in the suit of 1892, and in addition. the decree itself 
became inoperative under the Limitation Act as the result of 
nothing having beef done under it. It follows that the title of 
the second mortgagee, Shadi Kam, the first respondent, has 
remained in existence as the only encumbrance prior to the title 
of the appellant as owner of the equity of redemption. 

They concur in the’ opinio of the learned Judges of the 
High Court that the decision of the Assistant Sessions Judge of 
Moradabad, who tried the case, was wrong. 

They will humbly advise His Majesty that the appeal should 
be dismissed with costs. 

Solicitors for Appellant :—T, L. Wilson & Co. 

Solicitors for Respondent :—Pyke, Franklin and Gould, 


A. P. P. 


we 
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PRIVY COUNCIL. 
PRESENT;—ViIscount HALDANE, SIR JoHN EDGE, Mr. 
AMEER ALI AND SIR WALTER PAILLIMORE, BART. 
|On Appeal from the High Court of Judicature at Fort 
William in Bengal.} 
Basudeo Roy and others .. Appellants Ki 


Pe Vv, 4 A 
Mohant Jugal Kishwar Das and others ... Respondents. 
` Hindu law—Religious endowments—Debottar—Asthal (math) nature of— 
“Purchases out of asthal income—Alienation by guardian of minor mohant with 
leave of Couri— How far tinding on asthal property. 

The Mohant of-a Hindu asthal or muth holds the property in trust for the 
institution itself. He can only alienate it in case of necessity. 

Acquisitions with the income of an asthal are stibject to the same trust as the 
original property. i : 

In the absence of a necessity which would render the debts contracted by him 
binding on the institution a Mohant has no power to alienate its properties for 
the purpose of discharging those debts, and if the Asthal was not liable for such 
debts, his successor is entitled to have the sales set aside. 

J., a Mobant, appointed the first respondent, the minor, his successor and 
left a will whereby he appointed C., guardian of the first respondent. J, had 
mortgaged the asthal property, The mortgagees after his death brought or 
threatened proceedings on the mortgages. To pay off these liabilities G. obtained 
from the District Judge leave to sell certain of the asthal properties. 

Heid, that O’s powers could not be largor than those of the actual mohant. 
In the absence of proof that the original debts were binding on the asthal, the 
sales were seb aside, . 


Consolidated appeals from two decrees of the Calcutta High 
Court, reversing decrees of the District Judge of Durbhanga. 

The facts of the case are sufficiently stated in their Lordships’ 
judgment, -The present mohant of an asthdl sued to set aside 
certain alienations of asthal property made during his minority by 
his guardian appointed by the will of the former mohant. The 
trial Judge dismissed the suits, holding that necessity for the 
alienations was proved: the High Court (Chitty and Teunon, JJ.) 
reversed this decision and decreed the suits. Hence this Appeal. 

Sir W. Garth for appellants :—These are suits to set aside 
alienations made by an executor with the leave of the Court. 
They are founded on allegations of fraud: plaintiff knew he could 
not succeed without such allegations: but no fraud is proved. 
The property alleged to be debottar was not really such: on the 
proper construction of the Sannads and on the other evidence 
the truth is that it was held in beneficial ownership by the 
successive Mohants, subject only to a trust to devote a part only 
— sss Ast, Sth and 7th February, 1918.-777 
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of the income of feéding mendicants. The powers of the guardian 
of an infant heir are set out in Hunooman Persaud Pande v. 
Mussammat Babooee Munraj Koonvaree 1, The authority of the 
shebait of an idol or of a mohant is similar: Praswnno Kumari 
Debya v. Golab Chand Baboo ?. ‘The mohant “is estopped by 
what the executor has done if it were bona fide. 

Viscount Haldane, referred to Attenborough v. Solomon 8. 

Reference was also made to. Palaniappa Chetty v. -Sreemath 
Devasikamony Pandara Sannadhi *. As to how far the com- 
promise with the mortgagees is binding on the present Mona 
vide Hoosein Ali Khan v. Mahant Bhagwan Das 5. 

The property. here is ‘not really debottar. There is no 
suggestion that it was dedicated to an idol or idols: there is ne 
mention of idols in the sannads. 

(Mr. Ameer Ali:—It will be difficult to show that in all 
such cases there must be an idol to which Bairagis come.) 

The District Judge held himself bound by Sheo Shankar Gir 
v. Ram Shewak Chaudhri 6, but that case is distinguishable : the 
grant there was toa Mohant, while here the grantee was only 
a Gossain, though he was called a Mohant later: further, the 
grant here is not entirely for maintenance. 

Even assuming that the property is dedottar, still if a Mohant 
sells bona fide his successor is bound. If the executor acts 
without fraud or collusion, he is im-exactly the same position as 
the Mohani. 

Reference was*also made to Banga Chandra Dhur Biswas 


.v. Jagat Kishore Chowdhri T. Murugesam Pillai v. Manicka- 


vasaka Pandara 8, 

De Gruyther, K.C. (Dube with him) for respondents :—If the 
mortgagee’s decrees were not binding on the present Mohant, no 
amount of pressure under them would justify the sales. We say 
neither the decrees nor the mortgages on which they were based 
were binding. A person in charge of asthal property who 
desires to mortgage, whether as manager or guardian, must show 
necessity : and in the case of a muth the necessity must be the: 
necessity of the institution itself, not of the incumbent, The 


1. (1856) 6 Moore I, A, 898. 2. (1875) L R. 27. A. 145 at p. 161. 
. (1918) A. ©. 76. 
. (1917) I. É R. 40 Mad. 7T09=38 M. L.J, 1. (P. ©.) 
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onus is ‘on the person dealing with a qualified owner to show one P.O. 
of two. things. 1. Actual necessity, or 2. That he made a 
proper.enquiry, which led him to believe there was necessity. 


Basudeo Roy 
v 


There is no proof of either in the present case, and the High | eri 
Court were right therefore in setting aside the sales, © > cate 

Their Lordships’ judgment was delivered (March 21, 1918) by e ara 

Mr, Ameer Alii—These two consolidated appeals from a Ali. 


judgment and two decrees of the High Court of Calcutta, bearing 
date the 22nd July, 1913, arise out of two suits brought by. the 
plaintiff respondent in the Court of the Subordinate Judge of 
Darbhangah on the 8th July, 19C7. Tke object of both suits was 
to recover possession of certain landed property alleged to have - 
been improperly alienated during the plaintiff's minority by one 
Chatter Pandey, purporting to act as his guardian. 

The facts on which the two actions are based are fully set 
forth in the judgment of the High Court. It is not necessary, 
therefore, to give more than a bare outline. l 

The plaintiff respondent is admittedly the present Mahant of 
the Bairagi Asthal of Lowthwa, in the district of Darbhangah. 
His predecessor, Janki Das, died in 1894. Before his death he 
appears to have appointed the plaintiff (his nephew by blood 

, relationship) his successor to the office of Mahant, and it is alleged, 
and not controverted, that his nomination was confirmed, in 
accordance with the custom governing the succession to the 
Mahantship, by the Mahants of the neighbouring dsthals. It is 
not disputed that at the time of Janki Das’s teath the plaintiff 
was a minor and that in consequence thereof Janki Das had, by a 
testamentary document executed shortly before, appointed Chattar 
Pandey as his guardian. Chattar obtained probate of Janki’s will 
on the 6th February, 1894, and from that time purported to act 
as the guardian of the minor and manager of.the Asthal property. 

It is quite clear that for some years before his death Janki Das 
was heavily involved in debt. On the 29th January, 1885, he had 
executed a mortgage in favour of one Tej Narain Roy in respect of 
six annas of the village of Majhowra for 5,500 rupees. On the 
31st May, 1889, he had created a mortgage in favour of one Ram 
Narayan Roy, in respect of four ‘annas of Majhowra for 
a sum of 3,500 rupees; and a third also in, favour of Ram 
Narayan for 2,605 rupees on the 17th May, 189%, in respect 
.of another share of the same village. All ‘three mortgages 
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were outstanding at the time of his death, though on the first a 
sum of 9,000 rupees is said to have been repaid, leaving a balance 
of something like 6,000 rupees. For the realisation of this amount, 
the defendants to the first action, who are representatives of Tej 
Narain Roy, the mortgagee under the first deed, brought a suit on 
the 20th February, 1899, against the present plaintiff as the legal 
representative of Janki Das, The plaintiff (defendant to that 
action), being a minor atthe time, was sued as such under the 
guardianship of Chattar Pandey. Before, however, any defence 


` was entered, Chattar entered into a compromise with the mort- 


gagees by which, in consideration of the remission by them of 
600 rupees, he consented on behalf of the minor toa mortgage 
decree against the six annas share of the village of Majhowra that 
had been mortgaged to Tej Narain Roy. The decree of the Bub- 
ordinate Judge embodying the term's of the compromise bears date 
the 27th April, 1899. 


Three years later, onthe 16th June, 1902, Ram Narayan 
Roy brought a suit on the second mortgage for the realisation of 
this debt, which ended similarly in a decree based on a compromise 
entered into by Chattar Pandey. This decree bears date the 21st 
July, 1902. Subsequently Ram Narayan Roy obtained a decree 
absolute for sale, and in fact initiated proceedings to have the 
mortgaged property sold under prccess of the Court, 

It is stated that, although no proceedings had actually been 
taken to enforce the third morigage, an action was threatened 
and in consequence thereof an agreement was arrived at between 
the creditors and Chattar Pandev. 


In order to pay off these liavilities Chattar Pandey, on the 
19th July, 1905, applied to the District Judge of Tirhoot for 
leave to sell an eight-anna share of the village of Majhowra to the 
two sets of purchasers whose sales are impugned in the present 
suits, one of whom was in fact the representative of the original 
mortgagee ;and on the 12th August, 1905, obtained the sanction 
prayed for, On the 19th of the same month Chattar executed in 
favour of the-appellants Basudeo Roy and his brothers a deed of 
sale in respect of six annas; and in favour of the appellants in the 
second appeal a deed in respect of two annas of the village 

The plaintiff sues to have these sales set aside on the allega- 
tion that the property forming the subject-matter of the present 
actions was debottar, or endowed property, and that neither Janki 
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Das nor Chattar Pandey had any right or power to encumber or 
alienate it. He further charges that there was no valid necessity 
for the alienation, nor were the debts of Janki Das binding on 
the property of the Asthal. The defendants controverted both 
allegations, and the parties went to trial on two simple: issues : 
firstly, whether the property was debottar, and consequently 
subject to rules governing religious or charitable endowments, 
and, secondly, whether there was any such justifying necessity as 
would render its alienation valid under the Hindu law. 


Both the Courts in India found that the property was’ 


acquired with the funds of the institution, and was debottar, but 
they have differed on the question of necessity. The trial J udge 
was of opinion that the defendants—the purchasers under the two 
deeds of sale which the plaintiff seeks to set aside—had sufficiently 
established a legal necessity of a pressing kind “ to justify the 
alienations made by him,” and he accordingly dismissed both 
suits. On appeal, the learned Judges of the High Court of 
Calcutta, on the issue of valid and justifying necessity, came to an 
opposite conclusion, and in that view decreed the plaintiff's claim. 
Before this Board counsel for the defendants assailed the 
findings of the High Court on both points. He contended that 
` under the grant to which reference will be made presently the 
Mahant for the time being is absolutely entitled to the income of 
the-property attached to the Asthal, and that any property bought 
out of such income became the personal property of the Mahant. 
And he argued in the alternative that, even if the property were 
to be regarded as part of the Asthal property, the facts proved in 
the case amply ala blaba pressing legal necessity as found by the 
trial Judge. 
* Their Lordships aye therefore to examine, in the first place, 
the character and scope of the original grant tothe founder of 


Lowthwa Asthal. The nature of these institutions and the * 


circumstances under which they come into existence are 
described in the judgment of this Board in Ram Parkas Das v. 
Anand Das (43 1. A., p. 73), “An Asthal, commonly known in 
Northern India as a Math, ” says Lord Shaw, who delivered the 
judgment of the Board— ; 


“ig an institution of a monastio nature. ‘It is established for the service of a 
particular cult, the instruction in its tenets, and the observance of its rites. 

The Mahant is the head of the institution. He sits upon the gaddi ; 
initiates candidates into the mysteries of the cult; he superintends the ae 
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of the idol and the accustomed spiritual rites: he manages the property of the 

institution ; he administers, its affuirs; and the whole assets are vested in 

him as the owner thereof in trust for the institution itself.’ na 
And Lord Shaw went on to add :— 

“The nature of the ownership is, as hasbeen said, an ownership for the 
Math, or institution, in itself, and it must not bə forgotten that, although large 
administrative powers are undoubtedly vested in the reigning Mahant, this trust 
does exist and must be respected.” 


The grant in the present case is set out im extenso in the 


_judgment of the High Court. It is an ordinary birt, or charitable 


and religious grant, by a pious Hindu Raja toa Hindu gossain 
(Batran Das). The following words clearly show that, though the 
property was granted to an individual it was burdened with an 


explicit and unambiguous trust :— 

“Mouzah, wit ‘oundaries, you will. at ease of mind, make cultivation and 
settlement of, and, making distribution out of the proceeds that -atise among 
Sadhus and sants (holy and religious men), you with your disciples and companions 
will enjoy (the remainder) without any anxiety. Knowing this to be a grant 
made for the love oi the deity named abova, no one will offer any opposition.” 


The subsequent confirmation of this grant in 1786 by one 
of the successors of the original grantor removes all doubi and 
ambiguity as to the meaning of the grant. By that time the 
present Asthal had sprung up, and the guru or preceptor had 
become the head of an institution with a seat of honour (the 
gaddi\ The Asthal was henceforth an institution devoted to the 
cult of the worshippers who congregated there. Their Lordships 
concur with the learned Judges of the High Court and the 
trial Judge that the village of Lothwa attached to the Asthal 
is endowed property subject to the trust set ouf in the grant, 
and that all acquisitions with the income thereof are subject to 
the same trust. This being their Lordships’ view regarding the 
character of the village in suit, the next question is: Have the 
defendants discharged the onus which rests on them to estab- 


_ lish. justifying necessity ? Chattar Pandey, whether acting as 


executor to the will of Janki Das or as guardian of the minor 
Mahant, cannot be said to have possessed larger powers than 
the actual Mahant, and the validity of his transactions in 
relation to the Asthal property must be judged by the same 
rules as apply to the acts of the de jure head of the institution. 
In the absence of a necessity which would make the debts 
contracted by him binding on the institution the Mahant has no 
power to alienate its properties for the purpose of discharging those 
debts, and ifthe Asthal was not liable for such debts, his 
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successor would be clearly entitled to have the sale set aside, A 
fortiori, the same considerations apply to the dealings of Chattar 
Pandey. f 
Although the defendants throughout appear to have contended 
that Majhowra was'the personal property of Janki Das, upon the 
facts proved there can be no doubt they must have known that it 
was part of the Asthal property. It is contended that the mort- 
gages for the discharge of which the sales now impugned were 
effected, were executed by Janki Das for the satisfaction of some 
older debts. There is no evidence that the defendants made any 


` enquiry as to the character of those debts, whether they were ` 


incurred for the benefit of the Asthal. or for the benefit of Janki 
Das, in his capacity as Mahant. Ib is in evidence that Janki Das 
was a man who did not live up to the standard of the community 
to which he belonged, and of which he was the head. There is 
nothing to show that any portion of the monies borrowed in the 
first instance went for purposes which would make them binding 
on the Asthal. On the whole, their Lordships concur with the 
reasons given by the leatned Judges af the High Court in holding 
that the defendants in these suits have wholly failed to establish 
any justifying necessity for the sales by Chattar Pandey ; and 

` they are of opinion that these appeals should be dismissed with 
costs, They will humbly advise His Majesty accordingly. 

Solicitors for Appellants :—T. L. Wilson d Co. 

Solicitors for Respondents :—Watkins and Hunter. 

A. P. P. ———— ` 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justiog SEsHAGIRI AIYAR AND MR. 
Justrom NAPIER. 
Kamulammal Avergal, Zamindarini... Appellant” in al} (Plaintiff). 
of Bodinaickanur. 
V, 
Athikari Sangali Subba Pillai and..: Respondents (Defendants.) 
others. 

Evidence—Admissibility—Objection taken for first time in appsaal—Maintain- 
‘ability—Ryott land —Person in possession under a legal right or as trespasser— 
Suit to recover rent from—Revenue Court—Jurisdiction—Grant of land for 
cultivation—Indefiniteness as to area und identity of land—Validily of grant— 
Right of grantee—Zemindar—Grant of land on permanent tenure --Validity as 
against successors of grantor—Condilions—Hstates Land Act—Ss. 26 cl, (1); 6 
2} (2) ; 46 and 168 —Effect. 
*. A, No. 1807-to 1867, 1359 to 1867, 1869 and 1370 of 1916. 31st October 1947. 
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The appellate Court has no jurisdiction to reject a copy of a document 
exhibited in the Court below with the consent of both the -parties, at any rate. 
without giving the parties an opportunity of producing the original. 

Under'Ss. 45 and 168 read with the Explanation to S. 6, cl. 2 of the Estates 
Land Act, the Revenue Court has jurisdiction to entertain a suit to recover rent 
against persons within an estate who occupy ryoti land whether as regular 
tenants or as trespassers. 

4 grant to a person of the right for all time to come of cultivating whatever 
extent of land he likes and whatever he likes does not convey & heritable right on 
the grantee. And where such a grant is made bya Zemindar, it is not availabla 


` against his successors, unless the grant is one made forthe purpose mentioned 


in 8. 26, ol. (1) of the Estates Land Aot, the burden of proving that the grant 
was made for such a purpose being on the tenants. 

Second appeals against the decrees of the District Court of 
Madura in A. S. Nos. 444 to 494,496 to 5C4, 506 and 507 of 
1915 preferred respectively against the decrees of the Court of 
the Deputy Collector of Usalampatti Division in S. S. Nos. 817 to 
827, 829, 831 to 834, 836 to 829, 841 to $44, 846 to 850, 852, 
857 to 859, 861 of 1912, 1036 to 1038, 1041, 1042, 1044, 1045, 
1047, 1050, 1053, 1054, 1056, 1057, 1060, 1062, 1063, 1064, 
1066, 1067, 1069, 1072, 1073, 1074, 1077, 1081, 1086, 1089 
and 1090 of 1913. 

- K. V. Krishnaswami ‘Aiyar and K. y. Sesha Aiyangar for 
Appellant. 

S. Panchapagesa Sastri for K. S. Jar yarama: Aiyar for 
Respondents. 


The Court delivered the following 


EY 


Judgments :—Seshagirt diyar, J—The same point arises in 
all these Second Appeals. Second Appeals Nos. 1307 to 1340 arise 
out of suits by the landlord for rent in the Revenue Court, 
Second Appeals Nos. 1841 to 1370 are from suits by tenants 
against the landlord to set aside Revenue sales, The first group 
of cases relates to the rent of fasli 1318. The second group of 
cases relates to sales for the rent dus for fasli 1321. The lands 
lord is the Zamindarini of Bodinaickanur. The tenants are 
known as Mannadies and reside in the village of Agamalai with- 
in the Zamindari. The plaintiff by which expression I refer to 
the landlord throughout+this judgment sued for rent on the 
ground that Agamalai is within her Zamindari, that she is the 
landlord and that defendants are her tenants. The plea of the 
Mannadies is that the plaintiff is not their landlord, that from 
time immemorial, they have been paying a Bill Mukta amount of 


cy 
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Rs. 50 a year known as porppuguthagai, that the said payment 
was not made by them in the capacity of tenants, that conse- 
quently this suit brought in the Revenue Court does not lie and 
also that the claim for rent is barred by limitation. 

The Deputy Collector found against most of the contentions 
of- the defendants, but he held that the suit was barred by limita- 
tion, that the defendants were not tenants and that .consequently 
the plaint should be returned for presentation to the Civil Court, 
The judgment was practically confirmed in appeal by the District 
Judge. Some of the points raised by the tenants are not support- 
ed by any documents filed in the case, The courts below have 
drawn largely from the District Manual of Madura compiled by 
Mr. J. H. Nelson in arriving at their conclusions. Even this 
compilation does not help us in finding a solution for many points 
of antiqudrian interest which have been raised by the defendants. 


Before considering the points argued:before us, I may state 
that we have been assisted a great deal in our tas by the well 
arranged and clearly thought out judgment of the Deputy 
Collector. ‘The points which have to be considered in deciding 
whether the Revenue Court or the Civil Court has jurisdiction 
are these :—(a) Whether the village in which the properties in 
question are situated is part of an estate, (b) whether the plaintiff 
is a landlord ; (c) whether the lands in respect of which rent is 

‘claimed is a ryoti land; (d) whether the defendants are tenants ; 
(e) and lastly what is the amount of rent payable i in respect of the 
holdings of each of the defendants ? 

As regards the lst question, the Deputy Collector was of 
opinion that Agamalai is part of the Bodinaickanur estate. 
The District Judge has differed from him mainly on the ground 
that the sannad relating to Bodinaickanur.has not been exhibited 
in the case. The original of the sannad undoubtedly was not filed. 
But, it is clear that both parties agreed that a copy of it printed 
in a Privy Council record may be exhibited in the place of the 
original, The District Judge says that the sannad was not 
mentioned. as an exhibit in the list- of documents in the Lower 
Court’s judgment. His opinion was that the Deputy Collector 
without exhibiting the document, perused it and used it irregularly 
in arriving at a conclusion on the question whether Agamalai was 
within the Bodinaickanur Zamindari. The learned District J udge 
is clearly under a misapprehension on this question. What happened 
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was that the printed book was put in before the Deputy Collec- 
tor. He marked that portion of it relating to the sannad as Ex. 
62 and put his initials thereunder. Apparently the printed copy 
was returned to the party without getting a certified copy filed 
under O. 14, R. 9 of the Code of Civil Procedure. This is 
undoubtedly an irregularity which has apparently misled the 
District Judge. But there is no ground for saying that the copy 
of the sannad was not’ exhibited before the Deputy Collector. 
Apparently the District Judge is of opinion that a copy should 
not have been allowed to be filed. If he thought that the original 
should be referred to, he should have given the parties an 
opportunity of producing it having regard to what took place in 
the court below. Before us, the vakil for the tenants conceded 
that the copy exhibited is a true copy of the original sannad. We 
also find, on referring to the printed book that this same copy was 
filed as an exhibit on a previous occasion in the Munsif’s Court. 
We suggesied to the vakil for the respondent that if he desired to 
have an adjournment in order that the original may be compared 
with the copy we were willing to grant him time. But the 
learned vakil said that there is no necessity for the original being 
sent for. The copy having been exhibited with the consent of 
both the parties it was notopen tothe District Judge to have 
rejected the sannad. The Appellate Court has no doubt large 
powers in rejecting documents on the ground of their not being 
relevant. But on the question whether the original should have 
been produced and whether the lower court was justified in 
putting on the file a copy, I do not think the appellate court had 
any right to reject a document exhibited. The reason of the rule 
is that if one party objected to the copy going in, the other party 
could have taken steps to produce the original. As was pointed 
out by the Judicial Committee in A. B. Miller, Official Assignee 
of the Estate of Ramkishen Das v. Babu Madho Das 1,' while the ` 
appellate court has jurisdiction to reject a document on the ground 
of its not being relevant, it has no right to object toa decument on 
the ground of insufficiency of proof. This principle was recognised 
in Padman v. Hunmantha 2, Uppara Hanmantha-v. Sama- 
charlu 8 Chimnajt Govind Godbole v. Dinkar Dhondev Godbole 4 
and Akbur Ali v. Bhyea Lal Jha 5. Mr. Justice Benson and 

1. (1896) I. R. 19 A. 76 at 92. 2. (1915) 29 M, L.J. 307. 


3. (1916) 1 M. W.N. 9., . 4. (1886) I. L R.11 B. 820. 
5. (1830) I L. R, 60. 666, 


a 
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Mr. Justice Sundaram Aiyar after reviewing all the authorities on 
the question point out in Sri Rajah Prakasarayanim Garu v. 
Venkata Rao 1 “ consent or want of objection to the reception 
of evidence which is irrelevent cannot make the evidence relevant. 


But consent or want of objection to the wrong manner in which’ 


relevant evidence should be brought on record of the suit disentitles 
parties from objecting to such evidence in a court of Appeal.” I 
entirely agree with this statement of the law and hold that the 
District Judge was wrong in not having considered the sannad 
which was admitted in evidence by the Deputy Collector. On 
perusing the sannad, it is clear that Agamalai is one of the 
villages within the ambit of the Bodinaickanur Zamindari. That 
was the view taken by the Deputy Collector and I agree with 
‘him. Therefore the first requisite is satisfied, namely, that the 
suit village is part of an estate. 

On the,second point it is not easy to follow the tenants’ 
allegations. In their written statement they say that the village 
originally belonged to the Travancore Government, that during 
that reign, the Mannadies themselves were landlords and paid a 
sort of quit rent to the Travancore Government, that after the 
British Government assumed sovereignty over this part of the 
country their rights as landlords continued to subsist, that 
consequently when the village became a part of the Bodinaickanur 
Zamindari, the Zamindar could have been assigned only the right 
of collecting poruppuguthagai or quit rent which was all along 


being paid by the Mannadies first to the Travamcore Government . 


and then to the British Government. There is nothing in the 
documentary evidence produced before us to support this conten- 
tion. The reference in Nelson’s District Manual does not support 
the contention that the defendants were landlords. Even if they 
had any special rights under the Travancore regime, unless they 
were recognised or continued by the British Government, they 
are not entitled to it. Secretary of State. for India v. Bai Raj 
Bat 2. On the other hand there are two unimpeachable docu- 
ments which show that the British Government did not recognise 
any proprietary rights in the Mannadies. Ex. N. is of the year 
1802. It gives a list of the names of the Mannadies as cultivators 
and regards the Government as landlords, Ex. N (1) is to the 
same effect. In both these documents Agamalai is mentioned ag 


4, (1912) I. L. R. 38 M. 160=25 M.L. J. 860. 
2° (1915) I. D. R. 89 B. 625529 M. D, J. 242. 
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being within the Bodinaickanur Palayapat. The Jamabandi 
account Ex. O (1) gives the boundaries of the village and speaks 
of a Nattamai as the lessee of the village. Apparently the village 
was not given tothe Bodinaickanur Zamindars until the year 
1834. In Ex. BB which is a statement recorded by the Tahsildar 
in the course of an enquiry regarding boundary disputes between 
the Zamin village of Agamalai and the neighbouring Government 
village it is stated that the village belonged to the Bodinaickanur 
Zamindari. Apparently by this time the Government had granted 
the village to the zamindars. 

The next document of importance is Ex. 6. That is a takeed 
from the Collector to the Tahsildar in which the latter officer is 
asked to inform the Zamindar “that he himself may collect from 
the 5th instalment the teervai due in respect of the aforesaid land ` 
belonging to the zamindars and that, for realising the kist due 
for the 4 instalments from the ryots who ploughed his said land, 
if the Zamindar distraing their property according to law and 
sends the yadast to the Huzur, the Commissioner will be ordered 
to put the same to auction, realise the money and pay it (to the 
Zamindar),” This was on the 7th of March 1836. By this time 
the Government had completely severed their connection with the 
village ; they had no doubt intended to directly deal with the 
Mannadies because as was stated in Nelson's District Manual the 
Government wanted to have control over these hill-tracts as they 
were places of refuge for bandits. The same authority points 


- out that the Colleétor, Mr. Hurdiz tried the experiment for one 


or two years to come to some settlement with the Mannadies and 
that he ultimately gave up the task and handed over the village 
to the Zamindars. This is all the evidence available in the case 
regarding the history of the village. There is practically no evi- 
dence on the side of the defendants to substantiate their conten- 
tion that they-were themselves the landholders. There is the 
unquestioned fact that the Eruvadees have recognised the 
Bodinaickanur Zamindargs as their landlords. There is no 
reason for supposing that the Mannadies occupied a different 
position towards the Zamindar from the Hruvadees. | must hold 
with the Deputy Collector that it has. been established that the 
Bodinaickanur Zamindars are the landholders. 

The third question is as to whether the land isa ryoti land. 
S. 23 of the Estates Land Act enacts that where the question is 
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whether the land is old waste or ryoti land the presumption is 
that it is a ryoti land, But this isa presumption which can be 
rebutted. The question as to whether the land in respect of 
which rent is claimed is ryoti land has not been considered by 
the Courts below and although there is this presumption in 
favour of the landlord I am not prepared to hold at present that 
these lands are ryoti lands. That is a question which will have 
to be considered by the Court of lst instance. 


The fourth question is whether the defendants are tenants. 
Mr. K. V. Krishnaswami Aiyar argued that where the lands are 
within a zamindari and they are ryoti lands if a person is in 
possession of them he can be proceeded against in a Revenue 
Court, 5. 163 of the Estates Land Act provides for ejectment 
of a trespasser by a Civil Court. On the other hand S. 45 of 
the Act enables a landholder to recover from a person unlawfully 
in possession of ryoti land rent in the Revenue Court. When 
Ss, 45 and 168 are read together with the explanation to S. 6, 
cl, 2, it is clear that a claim for rent against persons within 
the estate who occupy ryoti land either by legal right or other wise 
must be instituted in the Revenue Court, Therefore even if 
it is found that the defendants are not regular tenants, ‘the 
jurisdiction of the Revenue Court will not be ousted. But I 
think that in this case having regard to the pleadings and to the 
defence raised by the. defendants there is hardly any room for 
doubt that the defendants are tenants. We asked the learned 
vakil for the respondents to state the exact position he contended 
for his clients. If we reject the interesting but unfounded 
theory that the Mannadies were themselves landlords, we have 
to see that their status is otherwise. It was suggested rather 
faint-heartedly that they may have been Inamdars. There is 
not a scrap of paper tosupport this. Then it was argued that 
under Ex. J they acquired a permanent right, to be on the lang 
not necessarily as tenants but as hiving a sort of under-tenure on 
payment of a favourable quit rent, 


Now as regards Ex. J a document on which apparently the 
Deputy Collector and the District Judge have relied, I may at 
once say that I see no reason for holding that it is not receivable 
in evidence. It purports to have been written by a clerk of the 
Collector’s Office and he boldly quotes a statement of a Karnam 


who in the discharge of his duty compiled a list and the descriptive 
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memoir added to the list. It was admitted that excepting 
for the headmg which says ‘‘that this is an account of the village 
taken from the statement of Chinnayya Asari, Karnam of the 
village,” the rest of it is a verbatim report of the Karnam himself. 


I think that this is receivable in evidence as being an official 


record compiled in the course of business, under 5, 34 of the Evi- 
dence Act. 


Now as regards the value and effect of this document the 
tenants contend that by this document they obtained a right for all 
time to come to cultivate whatever extent of land they liked. and 
wherever they liked, and to pay only Rs. 50 per annum for such 
cultivation. There is no doubt the ‘anguage in the document is 
in their favour. I may at once say that I do not agree with the 
contention of the learned Vakil for the appellant that this right 
must be confined to certain particular forest tracts and not to the 
cultivable portion of the village. This construction would do vio- 
lence to the language of the document. The real question is 
whether such a comprehensive grant can convey any heritable 
right to the grantees. It is to ke remembered that we have not 
any written grant, The Karnam purports to embody in this state- 
ment an oral promise said to have been made to the tenants by 
the Zamindar. As the grant is vagus, there is no fixity of property 
nor fixity of tenure. That such a grant cannot confer a heritable 
right was laid down in Bhaskarappa v. Collector of North 
Canara 1, Mr. Justice West points out at page 554 : “liven in the 
case of a grant oa definite quantity of land, but of undefined 
locality, two eminent lawyers Yorke and Talbot, both afterwards 
Lord Chancellors, said: We aze of opinion that, in regard to the 
place where the said lands lie is not described, nor any method 
provided by which the same msy be ascertained, such grant... ... 
is by reason of the uncertainty thereof absolutely void in 
law.” Again he says “ As there must be certainty ina grant as 
to the area conferred, so must there be certainty as- to the area, or 
ab least as to the identity of the object occupied, if the occupation 
is to raise the presumption of a grant of acquiescence in 
definite occupation: talis enim proesumitur titulus proecessisse 
qualis apparet usus et possessio.” In the present case there 
is no ascertained locality ; and an indefinite promise to allow the 
Mannadies to cultivate wherever and whatever they liked is not 


ee 


1. (1879) I.L. R. 8B 489 
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a grant which the law will recognise as conferring a heritable 
right. I must therefore hold that Hx. J did not confer a perpetual 
tenure in favour of the tenants. There isa further difficulty in 
this case and that is that even supposing that the grant was 
capable of conferring a permanent right, it is not available against 
the successors of the zamindar who granted it. It was conceded that 
the original grantee is dead and that there have been three genera- 
tions since his time. S. 26 of the Estates Land Act provides that 
except in the case of grants made by a zimindar to enable the grantee 
to clear the jungle and to bring the waste land into cultivation, a 
permanent settlement of rent by a predecessor is not binding upon 
the successors. I donot want to say that it is not open ta the 
defendants to show that the grant was made for the purpose 
mentioned in cl. 1 of S. 26, but the burden is on them to show 
that there was a grant of that nature and that it is binding upon 
the present zemindarini. But it is unnecessary for the landlord 
to invoke the aid of S. 26, as I have held that Exhibit J. did not 
confer a fixed tenure. 


It was argued before us that even though defendants may be 
tenants they are not liable to pay anything more than Rs. 50 
agreed to under Exhibit J. It was suggested in this Court that 
the defendants have acquired a limited prescriptive right to continue 
to hold the lands in their holding by p1ying an amount considera- 
bly less than what otherwise is being demanded in the present 
suits, There can be no question that until the present suits were 
brought the tenants have not been asked to pay anything like the 
amount now claimed against them. It may be that by long 
payment they have acquired a right to continue that payment as 
argued in this Court. But that would not oust the jurisdiction of 
the Revenue Court. I express no opinion on the amount of rent 
payable by the tenants or on the question of prescription raised. 


My conclusion is that the Revenue Court has jurisdiction to 
hear and determine these suits. I must therefore reverse the 
decrees of the court below and remit the case to the court of first 
instance to determine whether the land in respect of which rent is 
claimed is ryoti land, and what is the amount of rent payable by 
each of the tenants in respect of the lands in his possession. 


It was rightly conzeded before us that if these defendants are 
tenants, the mere fact that for a long number of years they have 
not paid any rent, will not bar the right of the landlord to recover 
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what he considers to be reasonable rent. Really no question of 
limitation can arise under the circumstances excepting it be in 
respect of the particular sums claimed in the suits. 


The costs hitherto incurred will be provided for in the revised 
decree. 


In disposing of the cases the right said to have been conceded 
in the courts below and recorded in paragraph 41 of the Deputy 
Collector’s judgment, will have to be borne in mind. As regards 
the vakils’ fee in this court, we award Rs. 500 and direct that it 
be distributed if costs are awarded against them or in their favour, 
among the tenants. The costs of printing will be similarly 
distributed. l 


Napier, J. :—I agree. The District Judge was undoubtedly 
in error in supposing that the copy of the sannad had not been 
properly exhibited in the case. I ami satisñed that by consent 
of parties the printed copy was put on the file instead of the 
original. It isnot suggested to us that it is not a correct copy, and 
indeed it must be so being a print made for the purpose of an 
appeal to the Privy Council. Even if the District Judge had been 
right, he should not in my opinion have dealt with the case 
without giving the plaintiff an opportunity .of producing the 
original sannad. Where there has been a bona fide mistaken 
belief that a document has been properly proved and where 
that document is of fundamental importance for the decision 
of the question at issue, between the parties,an appellate 
court should always give the party an opportunity of producing 
the proper evidence, The District Judge has, however, considered 
the case on the assumption that the copy is a true one, and has 
decided that, although the village in question is within the ambit 
of the Zamindari, the zamindar is not a landholder in respect of 
it within the meaning of S. ¥ (5) of the Estates Land Act and 
that the defendants who hold possession are not ryois within the 
meaning of sub-sec, 15 of the same section. He has accepted thé 
theory of original tenure of this vilage andof its dealings 
by the British Government which, I think, is not supported 
by the evidence. He considers it proved that this village 
was not. originally’ a part of the zamindari but belonged to 
the defendant’s ancestors and that, therefore, the inclusion of it in 
the terms of the sannad could not affect their vested rights. During 
the argument on appeal the claim of the defendants was put in 
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two ways, one on the'lines of the judgment of the District Court 
and the other on the theory of a ‘perpetual grant from the 
zamindar. I agree with my learned brother that neither of these 
contentions has been made out. There is nothing in my opinion, 
in the information gatheredfrom the District Manual of Madura 
to support this theory of an original grant to the defendants ; and 
whatever may have been their rights under previous Government, 
there can be no question that at the time of the cession Government 
dealt with this village as being at its own disposal unfettered by any 
previous grants. It_appears from ‘the District Manual that the 
Collector recommended the retention of this village in the hands of 
Government for the time being as it was situated in the hills 
and was occupied by lawless persons who required close observa- 
tion, This proposal was accepted by the Board of Revenue who 
agreed with the Collector that the hill villages must be kept under 
Sarkar management. In pursuance of this policy the Collector 
fixed the rent payable for the village at 47. 5 puns by Jamubandi 
in 1802, but no period is mentioned in the document Ex. O 
evidencing this transaction and it is obviously a settlement for one 
year only. It is clear that this temporary arrangement continued 
for a number of years but was subsequently put an end to. 
Exhibit VI dated the 7th March 1836 is an entry in the book 
containing the orders of the Collector of the Madura District. It 
is an instruction to the Tahsildar to inform the zamindar that he 
might collect teerwai from certain lands in the Agamalai village as 
those lands were comprised in his Agamalai village and not in the 
adjacent Tenkarai Government village. It recites that there 
had been a dispute between the Bodinaickanur Zimindar and the 
Government with regard to the boundary between the two 
villages which dispute had terminated in favour of the zamindar. 
And we have in Ex. BB the evidence of a witness called 
during that boundary dispute to prove’ the true boundary 
between the villages. It appears in the form of an attakshi 
given on the lst September 1834, and the witness 
deposed that the land in question was in the village of 
Agamalai attached to the Bodinaickanurzamindari. There can 
be no ‘doubt therefore that sometime before 1834 the Government 
had decided no longer to retain possession ‘of this village but had 
granted it to the Bodinaickanur Zumindar. This grant was sub- 
sequently made permanent by the sannad of 1880. I am 
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constrained therefore to differ from the District Judge in his 
conclusion on this point. 

The next line of argument is that there had been a perpetual 
grant of the ownership of the village to the ryots proved by the 
statement of the Karnam in Exhibit J. I agree with my learned 
brother that this document is receivable in evidence under 9. 34 
of the Evidence Act. The statement is as follows: “ Coming 
to know thatthe other ryots were not able to pay poruppu- 
gutfagai the kandetha poruppuguttagai was fixed for all time at 
Rs 50 per annum, as per the oral orders of the late zamindar in 
fasli 61 (1852), whatever be the extent of land cultivated and 
wherever be the place cultivated by these ryots and the said ryots 
had to pay the same in the zimindar’s cutcherry and it was not 
included in the village Jamabandi, No documents have been 
secured in writing regarding the said lease.” The contention for 
the defendant is that they thereby became the landholders, they 
were not tenants within the meaning of cl. 15, S. 8. With regard 
to the argument that they were the landholders by virtue of being 
“persons owning an estate or part thereof,’ I agree with my 
learned brother that this stasement by the Karnam does not 
prove a grant of title to defendint’s ancestors. The village is a 
forest tract and the cultivation is Kumati. All that the zamindaz 
purported to do was to permit the ryots to cultivate in this pecu- 
liar manoer such land as they required at a fixed rent of Rs. 50. 
It ig admitted that in the same area there are, and have been for 
a great many years, a number of tenants, not descendants of the 
original ryots, whoare known as Hrewadees, and a number of 
grants on darkast to such p2rsons by. the manager of the zimin- 
dari during the minority of one of the zamindars have been put 
in (vide Exhibit VII series), and there is a mass of other evidence 
showing the same thing which is nct disputed in this case. The 
existence of these other tenants mide it impossible to hold that 
the zamindar ever purported to make a grant of ownership of 
any definite portion of the tract. It is clear, therefore, that the 
defendants are not landholders. They contend that they are not 
tenants as ib is not shown that they hold for the purpose of 
agriculture ryoti land in an estate on condition of paying rent to 
the Jandholder. It is not necessary at this stage to decide the 
questions raised on this point. Land in a zamindari which is not 
excepted under clauses a, b and c of sub-sec. 16 of S. 3 is ryoti 
land and 9, 23 raises a presumption in favour of the zamindari- 
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That question is one which will have to be decided. If it is found 
that the land in question is’ ryoti land it will, in my opinion, be 
difficult for the defendants to make out that they are not 
ryots. The contention has been raised before us that their liabi- 
‘lity being limited to pay Rs. 50a year that is not rent within 
the meaning of the Act because it cannot be increased. During 
the argument I asked for any authority for this proposition or for 
any case in which it had been held that persons holding under a 


zamjndar in this manner who were not land-holders themselves , 


within the meaning of $, 3 (5) were still not ryots within the 
meaning of sub-sec. 15 and no such authority was brought to my 
notice. It is quite open to question whether the right to cultivate 
as much land as they required at a fixed rental of Rs. 50 is still 
binding on the estate. It may be that the defendants can show 
that under the provisions of S, 26, cl. (1) they are entitled to pay 
only this fixed rent, but it rests on them to show this, ifsuch rent 
is found to be lower than the rent payable upon land of similar 
description in, the neighbourhood (vide S. 26 (3). 


In the result I agree with my learned brother in reversing © 


the decrees of the Lower Appellate Court and remitting the cases 
to the Court of First Instance tò determine whether the land is 
ryoti land and what is the amount of rent payable by each of the 
tenants in respect of the lands in his possession : 


A. S. V. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
PRESENT :—M «x. JUbTIOS CuuTrs Thomai 


Messrs, Best & Co, Ltd. . sê Plaintiffs” 
v. 
The Collector of Madras saii Defendant. 


Government of India Act (6 and 6 Geo. V, Oh. 61) S. 106 (2)—High Couri— 
Original Jurisdiction—Suit for declaration that an agreement for composition of 
income tax is binding on the Collector, if maintainable on the original side—Objection 
to jurisdiction—-No allegation of ‘mala fide abuse of statutory power Era) on the 
merits, if permissible. 

§. 106 (2) of the Government of India Act in express terms deprives the High 
Court of its original juriadiotion in any matter concerning the revenue or concerning 
any act ordered or done in the collection thereof according to the law for the time 
being in force. Consetuently, a suit for a declaration that an agreement for 
composition of income-tax entered into between the plaintiffs and the Collector of 
Madras was in force and that the latter was not entitled to re-assess the plaintiffs 
in repudiation of the agreement, as he claimed to do in consequence of «the 


“0. S. No. 879 of 1917. | 18th March, 1918. 
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enactment of S. 4 of the Indian Income-Tax (Amendment) Act (V of 1916), is not 
Cognizable by the High Court in its original jurisdiction. 
Colleetcr of Sea Customs v. P. Chidambaram,) referred to. 


In the absence of any allegation that the Collector acted mala fide or purport- 
ad to seek the protection of the statute with the full knovledge that he wag 
committing a mera act of aggression, it was nat compatent to he Court to try the ` 
suit cn the merits with a view to determine whether the Collector was tight in his 
view of the law. To uphold tha objection to jurisdiction only in cases where it is 
proved on enquiry that the Collector acted in entire conformity to the existing 
laws. would be to render the statute barring jurisdiction wholly nug story. 


Richard Spooner and another vy Juddcw ? followed. 
Ordinary Original Civil Jurisdiction: Civil Suit No, 379 of 
1917. 


Nugent Grant for Plaintiffs. 
The Hon'ble The Advocute-General (S. Srinivasa Aiyangar) 
for the Defendant. 


The court delivered the following 


Judgment :—This was a suit brought by Messrs. Best 
& Co. Ltd, a firm of merchants carrying on business 
in this city, for a declaration that an agreement dated the 
4th Ccetober 1915 entered into by them with the Collector of 
Madras of the day was binding on the parties. The action is 
brought because, on the 24nd May 1917, the Collector purport- 
ing to act in consequence of the Incoms-Tax Act, V of 1916, 
declared that the agreement was no longer binding on him and 
epudiated it. The plaintiffs tendered the sum that they sad 
to be due under the agreement and brouzht this action to 
safe-guard their rights under it. The agreement is one made with 
the Collector of Madras under the provisions of the former [nc me- 
Tax Act (II of 1886) 8.31, which enables persons, instead of 
being reassessed every year, to arrange with the Collector for a 
definite sum to be assessed for a fixed period and in this case the 
period agreed upon was five years from the 1st April 1915. The 
plaintifis originally sued the Secretary of State for India. At 
one time the point was taken on behalf of the Government that 
the proper person to be sued was noi the Secretary of State but 
the Collector of Madris but, on a suggestion mide at the time of 
the settling of issues, that difficulty, which was purely a techni- 
cal one, was obviated by adding the Collector of Madras as a 
party, so that, the relief being in the alternative against one 
or other of those officials, it is really immaterial to decide as to 
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which of them is actually liable. Of: course, we all know it 
really comes to the same thing, the Collector being the revenue 
authority, : 


By way of preliminary objection, another point was taken 
by the learned Advccate General which is embodied in 
the first issue in the case, and that was, that I sitting as a Judge 
on the Original Side of the High Court of Judicature for Madras, 
had no jurisdiction under S. 106 (2) of the Government of India 
Act, 1915, to try the suit. The words of the section seem to be 
quite explicit and are as follows :—“ The High Courts have not 
and may not exercise any original jurisdiction in any matter 
concerning the revenue, or covering any ‘act ordered or done in 
the collection thereof according to the usage and practice of the 
country or the law for the time being in force.” As I say, on 
the face of it, it appeared to me that that entirely precluded me 
from entertaining the suit on the merits or from entertaining it 
at all. Mr. Grant took two points in answer to that contention. 
The first point was this: that by the decision in Collector of Sea 
Customs v. P. Chidambaram 1 which, of course, if the situation 
were unchanged would be binding upon me, I was compelled to 
hold that the prohibition against the High Court on the original 
side trying revenue suits had disappeared, because one of the 


learned Judges, Mr. Justice Kernan, held that the prohibition 


contained in the section of Act 39 and 40 Geo. III C, 79, other- 
wise known as the Government of India Act, 1800, was repealed 
by 53 Geo. III, Ch. 155, Ss. 99 and 100, andthe other learned 
Judges apparently held that the prohibition contained in 39 and 
40 Geo, III C. 79 was by necessary implication repealed by the 
Charter Act and the Letters Patent of this Court. What Mr. 
Grant says is, as I follow it, this: here in 1874 at the date of the 
judgment of that Bench, there was in existence the Act 39 
and 40 Geo, III Ch. 79, but the learned Judges still held that the 
effect of later legislation had been to abrogate that section of the 
Act, Then, he says, the Government of India Act, 1915, 
Sub-S.1 of S. 106 re-enacts the Letters Patent and, therefore, 
I must hold just the same as the learned ‘Judges did in 
1874, viz., that the effect of re-enacting the Letters Patent 
is to overrule the prohibition contained originally in 39 and 
40 Geo. III Ch. 79 and nowin the.Act of 1915. I donot 
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hink that is a possible vonstruction for me to adopt. It is very 
unfortunate that the section of the Act 39 and 40 Geo. IIL Ch. 
79 should hive been re-enasted in S. 106 of the Govern- 
ment of India Act, 1915, because the conflict between the King’s 
Courts and the Sudder Courts, which was the only reason for the 
introduction of the section in the old Act of 1800, has entirely 
passed away and there is no rhyme or reason in prohibiting the 
original side of this court from trying revenue cases. But I am 
not concerned with the wisdom or the policy of the legislation. 
The legislature has shought fit to re-enact the section in circum- 
stances which do not, in my opinion, require it. It has done so 
and I cannot hold, where an express prohibition has been re-enact- 
ed in 1915, that I can act on the view formed by a Bench of this 
court in 1874 as to the effect on the original section of subsequent 
statutes all of course prior to 1874, long prior to the Government 
of India Act, 1915. Iam of opinion that the prohibition is abso- 
lute and that [ have no jurisdiction to entertain this suit. 


Mr. Grant took the further point that the fetter on my juris- 
diction was only with regird to “acts ordered or done in the collecc- 
tion of the revenue according tc the usage and practice of the 
country or the law for the time being in force,’ and he says, “if 
you go into the facts, on the merits you will find that my conten- 
tion is well founded, that this was an illegal repudiation of the 
agreement.” That contention, I think, was disposed of as long 
ago as 1848'in a judgment of their Lordships of the Privy Council 
in the case of* Spooner v, Juddow 1 In that case the 
Court put a construction on a protective statute of this kind 
which, so far as I know, has never been departed from, and it is 
put in much clearer words than I can put it, by Lord Campbell 
in giving their Lordship’s opinion ab page 379 of the report. What 
he says is this: “ The point, therefore, is, whether the exception 
of jurisdiction only arises where the defendants have acted 
strictly, according to the usage and practice of the 
country, and the Regulations of the Governor and Council, 
But upon this supposition the proviso is wholly nugatory : 
for if the Supreme Court is to enquire whether the defendants in 
this matter concerning the public revenue were right in the de- 
mand made, and to decide in their favour only if they acted in 
entire conformity to the Regulations of the Governor and Council 
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of Bombay, they would equally be entitled to succeed, if the sta- 
tutes and the charters contained no exception or proviso for their 


protection. Our books actually swarm with decisions putting a ~ 


contrary construction upon such enactments, and there can be no 
rule more firmly established, than that if'parties bona fide and 
not absurdly believe that they are acting in pursuance of statutes, 
and according to law, they are entitled to the special protection 
which the legislature intended for them, although they have done 
an illegal act.” It is not suggested in this case that the Collector 
of Madras or the Secretary of State acted mala fide or purported 
to seek the protection of the statute with the full knowledge that 
all that was being done was to commit a mere act of aggression. 
Whether they were right or wrong, they thought clearly and hon- 
estly that they were taking advantage of the provisions which the 
statute allowed them to take advantage of, in terminating this 
agreement. I am, therefore, compelled to hold that ‘this court had 
no jurisdiction to entertain this suit. I may add that I asked 
the parties if they wanted me.to go into the other questions in 


the suit and save them from further trouble in case I should be. 


held to be wrong in holding that I have no jurisdiction. I am 
not asked to do that but only to decide the preliminary point, and 
on that I hold that I have no jurisdiction. I dismiss the suit with 
costs (one set) of the Secretary of State. 

‘A.V. V. 


IN THE HIGH COURT OF JUDICATURĘ AT MADRAS. 


Present —MR,. Justic8 OLDFIELD AND MR. Justice 
SaDasiva AIYAR. 


Kannusami Pillai and another +. Appellants® in both 


cases (Respondents), 
v. : 
Jagathambal wis ... Respondent in both 
cases (Petitioner) 

Civil Procedure Code, O. 28 R. 1 (8) (a) and (6)— Leave to withdraw suit or 
abandon portion of a claim—Sufficient ground—Ejusdam generis—Gross under- 
valuation—Objection by defandant—Absence of jurisdiction—Leave to abandon 
part of a claim with liberty to sue afresh, if can be granted—Material irregularity 
—Revision—Interference—Civil Procedure Code 5, 115. E 

Plaintif brought a suit in the Court of a District Munsif for possession of 
several items of property including a house, from the defendant. The house was 
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valued at Rs. 200 and the other items at Rs. 1917—19—0 inthe plaint. The 
defendant pleaded that the plaint was grossly undervalued and that the suit 
would, if properly valued, be beyond the jurisdiction of the District Munsit’s 
Court. A Commissioner was apoointed to value the house and on his report the 
court found that the house alone was worth Rs, 6,500 and that the total value of 
she plaint for purposes of jurisdiction and court-fees was more than Rs. 8,400, 
The plaintiff thereupon applied for leave to withdraw the suit so faras the house 
was concerned with liberty to bring a fresh suit and the District Munsif gave the, 
leave asked for, in spite of the opposition of the defendant The defendant applied 
to the High Court under B. 115 of the Code of Civil Procedure tc revise the order 
of she District Munsif granting leave. Held that, assuming that the court below 
had jurisdiction to pass the order in question, it did not do so in the exercise of a 
judicial disoretion but acted with such material irregularity in the exercise of its 
jurisdiction as to justify the High Court iv setting aside the order in revision. 

Per Sadasiva Iyer, J.:—-The court below having once atrived at the conclusion 
that the suit as brought was beyond its jurisdiction, it had no jurisdiction to pass 
any other judicial order in the suit except an order returning the plaint for 
presentation to the proper court. Therefore the order sought to be revised was one 
passed without jurisdiction. 

Per Sadasiva Iyer, J. (Oldfield, J.—disaenting). The sufficient cause referred 
to in O. 23 R. 1 (2, (b) need not be cjusdem generis with the defect referred to in, 
R. 1 (2) (a). The scope and applicability of the doctrine of ejusdem generis 
discussed by Sadasiva Iyer, J. 

Aiya Koundan v. Jagan Mandalathipathiar 1, Kharda & Go. v. Durga Charan 
Chandra 2, Mabulla Sardar v. Hemangini Dasi3, Burathagunia Pentadee v. 
Rurlapati Rajamma 4, Mahipathi v. Nathu 5, Hiriday v. Akshay 9, Lakshnanarayan. 

Tantri v. Ramachandra Tantri 7 Referred to. 

Per Sadasiva Iyer, J.—Objections to a suit on the ground of pecuniary juris- 
diction and insufficient court fee are analogous to the formal defect referred to 
in O 28 R. 1 (a) and are sufficient to justify the grant of leave to withdraw a suit 
with hberty to sue afresh. 


Appeals unde clause 15 of the Letters Patent against the 
judgment of the Hon'ble Mr, Justice Abdur Rahim dated 4th 
October 1917 in C. R! P. No, 19 and 306 of 1917, preferred to 
the High Court against the order of the District Munsif of Nega- 
patam dated 17th January 1917 in I. A. No. 1895 and 1896 of 

1916 in O. 5. No. 453 of 1916. 

G S. Ramachandra Atyar for Appellant, 

T. V. Muthukristna Atyar for Respondent. 

The court delivered the following 

Judgments :—Oldfield, J: —I am not disposed to reconsider 
the principle referred to in diya Koundan v. Jagan Mandalathi- 
pathiar 1, 1, since as my learned colleague has shown in the judgment, 








1. (1914) 27 M. L. J. 489 2. (1909) 110. L. J. 45. 
8, (1910) 116. L, J. 512. 4. (1913) 1 M. W. N, 105. 
5, (1909) I. L. R. 38 B, 723. 4 G.. (1916, 25 O, L. J. 454. | 


7. (1917) BAM. L. J. 71, 15. 
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which I had the advantage of reading, it has been- accepted 
by this and other High Courts in cases in the authorised reports ; 
and Ido not think it necessary to decide whether the District 
Munsif has jurisdiction to pass his order. For I am clear that it 
was not one passed in the exercise of a judicial discretion, since in 
passing it he gave no weight to the fact that plaintiffs, appellants, 
gave an under-valuation of one item of the suit property so gross 
that it can hardly have been honest and that they therefore 

, deserved no consideration. In the circumstances the District 
Munsif had no right to use his powers fo assist them; and on 
that ground, I concur in dismissing the Letters Patent Appeal 
with costs, l 


Sadaswa Aiyar, J:—The plaintiffs are the appellants in 
these Letters Patent Appeals. They brought the suit in the 
Negapatam District Munsifs Court for possession of several 
items of property (including a house, item No. 76) alleged to have 
been inherited by the 2nd plaintiff as the adopted son of one 
Natesa Pillai whose widow is the defendant. The plaintiffs valued 
the other items at Rs. 1,917-10-0 and the house item No. 76 at 
Rs. 200, thus making the total value of the subject-matter 
of the suit Rs. 2,117-10-0. The defendant contended that 
item No. 76 was grossly undervalued and that the suit was 
beyond the jurisdiction of the District Munsif. A commissioner 
was appointed to value item No. 76 and he valued it at Rs. 6,500, 
the result being that the total value of the plaint items for pur- 
poses of jurisdiction and Court fees was more than Rs. 8,400. 
Then the plaintiffs put in a petition on the 14th December 1916 
for permission to withdraw the suit so far as the bouse, item No. 
76, was concerned, with liberty to bring a fresh suit in respect 
of the said property on the ground that the plaintiffs had no 
objection whatever -to the defendant, the adoptive mother of the 
second plaintiff, residing during her life-time in that item, the 
second plaintiff being bound to provide her with residence. The 
defendant who denied the second plaintiff's alleged adoption 
objected to the granting of the petition on the following grounds : 
(a) the plaintiff is not legally entitled without paying court-fees 
thereon to apply for withdrawal with liberty to bring a fresh suit, 
(b) the court has no jurisdiction to permit the withdrawal, (c) there 
is no legal ground for allowing the withdrawal, and (d) the plain- 
tiffs knew that the suit. was not within the jurisdiction of the 
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court and they wanted to defraud the Government of a large 
amount of couri-fees. The learned District Munsif granted the 
plaintiffs’ petition, that is, permitted the second plaintiff to with- 
draw his claim as regards the plaint item No. 76 with liberty to 
bring a fresh suit. This order was passed on the 17th January 
1917. There was a connected petition for amendment of the 
paint by striking out item No. 76 from the plaint schedule and 
by making consequent alterations and that petition was also 
allowed. 


The defendant thereupon filed two revision petitions under 
&. 115 Civil Procedure Code against the District Munsif’s 
orders. They came on before Mr. Justice Abdur Rahim and he 
allowed the petitions by a single judgment. The grounds for 
decision are thus set out: “‘R. 1 (2) of O. XXIII says, where 
the court is satisfied (a) that a suit must fail by reason of some 
formal defect, or (b) that there are other sujficient grounds 
for allowing the plaintiff to institute a fresh suit for the 
subject matter of a suit or part of a claim, it may...... grant the 
plaintiff permission to withdraw from such suit or abandon such 
part ofa claim with liberty to institute a fresh suit in respect 
of the subject matter of such suit or such part of a claim, It has 
been held by a bench of this court in Aiya Koundan v. Jagan 
Mandalathipathiar,! that the sufficient ground mentioned in. R. 
1 (2) (0) of O. XXIII, Civil Procedure Code, must be interpreted — 


' as being ejusdem generis with the formal defect referred to in 


R. 1 (2) (a). That” being so, can it be said that there was a 
defect of that character in this suit? If it were a mere question 
of general discretion, I should be prepared to hold that this discretion 
was rightly exercised by the first court. But I am bound by the 
ruling of the division bench of this court above referred to. There- 
fore, unless it could be said that there was a defect in the suit of a 
character akin to a formal defect, the order of the District Munsit 
must be held to be unauthorised by law.” This doctrine of 
ejusdem generis has, in my humble opinion, been pushed too far 
in some of the English cases, (a) Where the generic words follow 
specific words in the very same clause of a sentence, (b) where the 
specific words are all of the same genus and not of different genera 
and (c) where the general object of the Act is so clearly expressed and 
the intention of the Statute is patently opposed to giving the wider 
1. (1914) 27 M.D J. 480. 
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meaning to the succeeding words, then alone, in my opinion the 
meaning of the general words ought to be restricted, as coloured 
by the preceding specific terms. Now as regards O. 23 R. 1 
(Old 5. 378), I find that the expression ‘ formal defect’ occurs in 
clause (a) of sub-section (2) in a separate sentence relating to the 
whole suit failing, whereas the expression “ other sufficient grounds” 
occurs in clause (b) which contemplates cases where the suit may 
not wholly fail but the plaintiff might be put to great inconvenience, 
if he is not allowed to withdraw, which contemplates again cases 
where only a part of the claim may fail in that same suit ifhe is not 
allowed to withdraw with liberty to bring a fresh suit for that part 
and where if he is not given such permission, he might be precluded 
also from bringing a separate suit therefor. Further clause (a) 
does not mention several things which could be brought 
under one genus, but it refers to a single class of things as “formal 
defect,” while clause (b) refers to ‘other sufficient grounds ,’ 
that is, other than ‘formal defect.’ There is nothing again 
clearly indicated in the section itself from which we could 
infer that the legislature intended to allow withdrawal with 
permission only in the cases where the suit was bad by reason 
of a formal defect or something analogous to a formal defect. 
Thus in Queen v. Payne iit was held that an Act which 
made if penal to convey to a prisoner in order to facilitate 
his escape “any mask, dress or disguise or any letter or any other 
article or thing” did not intend to restrict the meaning of the 
general terms “amy other article or thing” by the particular 
words “ disguise or letter” and that therefore a crow-bar was also 
included under the expression “other article or thing.” See also 
Shillito v. Thompson 2, The Queen v. Edmundson 3, The 
Queen v. Spratley 4, and Lowther v. Bentinck 5. In the case of 
Watson v. The Collector of Rajshaye 6 the first suit in which 
liberty to bring a fresh suit was given was instituted in 1856 and 
decided in 1857 even before the enactment of the first Civil Pro- 
cedure of 1859 (see S. 97 of that Code where the provision as to 
withdrawal appears). The suit was again not allowed to be with. 
drawn, but it was dismissed for want of sufficient evidence and 
then the Judge said that his order dismissing the suit was “ not 


intended to bar the plaintiffs from proceeding again as if the action 





1 (1866) L. R. 10. C. 27. 2. (1875) 1. Q. B. D. 19. | 
8. (1859) 2 El. & El. 77 80.: 121E R. 4. (1856) 6B & B 868: 110E. R. 900 
5. (1874) L. R. 19 Eq. 166, ` 6, (1869) 18 M. I. A. 160. 
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had not been brought.” The remarks of their Lordships of the 
Privy Council at page 170 mainly dealt with the procedure of the 
courts of Equity in England as distinguished from other courts 
even in England and could have no reference whatever to the powers 
of Indian Courts under the provisions of the Civil Procedure Còdes. 
I therefore with the greatest respect feel myself unable to agree 
with the dicta of Mookerjee, J. in Kharda 4 Co., Lid, v. Durga 
Charan Uhandra 1, and Mabulla Sardar v. Rani Hemangini 
Dasi ? that “ other sufficient grounds ” mean grounds analogous to 
a “formal defect.” Suppose a case like this: A sues Bon a 
mortgage bond for sale of B’s family house within three years of 
its execution. It is found that it would ruin B’s credit and health 
to have a decree for sale of his dwelling-house passed just then 
and as the security is good and as A has 9 years 
more tosue andas he was paid up his costs, he applies at 
the request of Band of mutual friends to withdraw the suit 
with liberty to bring a fresh suit 5 years afterwards if the money 
be not paid up meanwhile. Even such an application would have 
to be refused if the expression ‘‘ other sufficient grounds ” is to 
be restricted to “formal defect” or to something analogous 
to “formal defect”. Again in Lakshminarayana Tantri 
v. Ramachandra Tantri 3, Myr. Justice Abdur Rahim 
following Lutawan v. Lachya 4, refused to apply the doctrine of 
ejusdem generis for interpreting the word “otherwise invalid” in 
rule 15 (c) of Schedule 2 of the C. 'P. Code on the ground that the 
intention of the lefislature was to allow an attack on the validity 
of an award on all other grounds besides those mentioned in the 
earlier clauses. I think that similar reasons apply to give a wide 
meaning to the words “ other sufficient grounds” in order 23 rule 
1, cl. (b). The cases in Kharda and ‘Co., Lid. v. Durga Charan 
Chandra 1, and Mabulla Sardar v. Rani Hemangini Dasi 2, and 
the cases in Burathagunia ‘Pentadee v. Kurlapati Rajamma 5, 
Mahipati v, Nattu 6, Hriday v. Akshay 7, Ramachandra Doss v. 
Hachunna Fakir 8 and Aiya Koundan v. Jagan Mandalathu- 
patthar 9, might have been supported on other grounds and in fact, 





(1909) 11 0. L. J. 46. 2. (1920) 110. L. J. 612. 
(1917) 34 M. L. J. 71 at 75. 4. (1918) I. L. R. 86 A. 69. 
(1911) 1 M. W. N. 106. 6. (1909) I. L. R. 88 B. 732. ` 
(1916) 25 C. L. J. 454. > 8. (1916) 35 I. O. 848. 

, 9 (1914) 27 M. Ii, J. 480. 


amp 


PARTI.] ` THE MADRAS LAW JOURNAL REPORTS. 33 


so far as the cases in this court are concerned namely Buratha- 
gunta Pentadee v. Kurlapati Rajamma 1 and Aiya Koundan v. 
Jagan Mandalathupattiar 2 they were supported on such other 
grounds principally. Mr. Justice Krishnaswami Aiyar says for 
instance in Burathagunta Pentadee v. Kurlapati Rajamma 1. 
“ But even apart from that”, that is, the interpretation of the 
word ‘other’ in clause (b) of O. 23. R. 1, “the mere inability 


of the party to prove her case does not appear tometo bea . 


sufficient ground for giving her leave to institute a fresh suit.” 
So also Mr. Justice Oldfield says in Aiya Koundanv. Jagan 
Mandalathupattiar 2 “ But whether or not this interpretation 
of the phrase ‘‘ sufficient ground” be adopted, we must hold 
that his discretion was not exercised judicially.” In the present 
case, even if the other ground must be analogous to a formal 
defect, I think that objections to a suit on the ground of jurisdic- 
tion and insufficient court-fees are ‘analogous to formal defects 
and hence, I think with great respect that the judgment of 
the learned Judge of this Court against whose decision this 
Letters Patent appeal has been filed cannot be supported on the 
ground on which he has decided it. I might state that even 
where in the same clause of the same sentence in S. 14 of 
. the Limitation Act the words “other cause” followed again by 
the express words ‘‘of alike nature” were inserted after the 
words “defect of jurisdiction”, the courts have given a very 
liberal interpretation to the words “ other cause” as including 
cases where the suit failed for want of a prior notice under S. 80 
C. P. C., or where it was brought without proper leave of the 
< court or without production of the Collector's certificate required 
by S. 6 of the Pensions Act. I think, however, that the judgment 
of the learned Judge can be supported on the ground that the 
District Munsif acted with very material irregularity in allowing 
the petition under O. 23, R. 1 in this case, It seems to me 
to be very difficult to hold that a house found by the Commis- 
sioner to be worth Rs. 6,500 could have been valued at Rs. 200 
by the plaintiffs with any shadow of good faith on their part, 
O. 23 R 1 gives full discretion to the court, but of course 
such a discretion should be judicially exercised. Ido not think 
that the discretion was at all properly or rightly exercised in this 
case. I think that there was very material irregularity committed 


1, (1911) 1 M. W. N. 105. 2. (1914) 27 M. L. J. 480. 
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by the lower court in the exercise of its jurisdiction (assum- ' 
ing that it had jurisdiction) in having allowed the portion of the 
claim relating to the house, to be withdrawn with liberty to bring 
a fresh suit as regards that portian. 


Lastly, I have, after anxious cansideration, arrived at the opinion 


that the court of First instance had no jurisdiction to pass any other 


judicial order in the suit after it had once arrived at the conclusion 
that the suit as brought was beyond its jurisdiction, except to 
return it for presentation to the proper court. S. 57 of the for- 
mer Civil Procedure Code provided that the plaint should be return- 
ed to be presented io the proper court in cases (a), (b) and (0), 
all involving questions of jurisdiction, But the section did not 
expressly state at what stage of the suit it was obligatory on the 
court to return the plaint. As this section appeared before S. 64 
which begins by saying, “when the plaint has been registered,” it 
may be plausibly argued that under the old Code the return of the 
plaint directed in 8. 57 related to the period before the registry- 
of the plaint. The present O. 7, R, 10, umperatively says that 
the plaint shall, ab any stage of the suit, be returned to be present- 
ed to the court in which the suit should be instituted, I think 
it is clear that the legislature intended that as soon as the court 
arrived at the conclusion at any stage of the case that. the suit 
should have been instituted in same other court, the plaint should 
at once be returned to be presented to the proper court. It also 
stands to reason and principle that a court which has no jurisdic- 
tion over a suit cannot pass any valid orders in such a suit except 
orders which the Statute expressly empowers it to pass, such as 
the order returning the plaint to be presented to the proper court 
which it is specially empowered to pass by O.7, R, 10 and 
orders as to costs incurred before it, as to which also there is a 
special provision in S. 35. Thelast sentence of S. 85 ig very 
significant in this connection. It is as follows: “The fact that 
the court has no jurisdiction to try the suit shall be no bar to the 
exercise of such powers,” that is, powers to determine by whom 
or out of what property and to what extent, cosis are to be paid, 
The clear implication therefore, is that in the absence of such express 
statutory provision the court which has no jurisdiction over the 
suit would have under the general principles of jurisprudence no 
power to award ccsts incurred before it in respect of such pro- 
ceedings. The case in Venkatarama Aiyar v. The Secretary of 
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State for India 1, relied on by the respondent has no relevancy on 
the question now under consideration, In that case, the plaint 


Kannusami 
Pillai 
v. 


had been rightly returned by the District Munsif as soon as it ' Jagathambal. 


was found that it was beyond his jurisdiction and the District 
Munsif did not again take cognizance of the suit till the plaintiff 
struck out some of the properties from the plaint and properly: 
amended the valuation so as to bring it within the cognizance of 
the District Munsif’s court. The fact that the plaintiff put in 
an unnecessary petition stating that he relinquished his claim to 
the properties which he had struck out was rightly held to'be no 
bar to the District Munsif’s accepting the amended plaint which 
was confined to properties, whose value was within the District 
Munsif’s jurisdiction. l 

In the result, I would: dismiss the Letters Patent Appeals 
with costs. 

A. V. V. 


an amma 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—SIR JOHN WALLIs, THE CHIEF JUSIJOE AND 
MR. Justice SPENCER, 
The Madras and Southern Mahratta Appellants* (Defendants). 
Railway Company, Ltd., a company 
incorporated in England having its 
Indian Head office at Royapuram, 
Madras. 


v. e 
Haridoss Banmali Doss, a firm of mer- Respondents (Defendants). 
chants carrying on business at 
Premises No. 421, Mint Street, 


- George Town, Madras. 

Damages—Railway—Misdelivery —Notice of claim for compensation, if essen- 
tial—Indian Railways Act (X of 1890) S. TT—Delivery of goods by Railway 
Company without getting back the Railway receipts —Negligence—Transfer of 
receipts by holder for value—Liability of Railway Company. 


Certain goods were consigned by G. to his own order to a particular station of ` 


the defendant Railway Co. G had pledged the Railway receipts to the Bank of 
Madras but it was intended that S. should pay the Bink, get the Railway receipts 
assigned to him and then take delivery of the goods. S. managed to get possession 
of the goods from tha Ra lway Go. « without production of the railway 
receipts but paid the Bank two or three days after and obtained the Rail- 
way receipts. Instead of returning the railway receipts to the Railway Oo., 
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£. obtained advances ftom the plaintiff against the railway receipts which were 
taken to represent that the goods were still in course of transit. In a suit by the 
plaintiff as indorsee of the railway receipts against the defendant Railway Co. 
for damages for misdelivery 

Held, dismissing the suit, that it was barred by limitation because 
the notice prescribed by S. 77 of the Railways Act had not been given 
to the defendant within 6 months of the delivery of goods for carriage by the 
railway ; that the indorsement of the railway receipts in favour of the plaintiff 
did not affect ths property in tha goods us tbe railway receipts had ceased to be 
living instruments after the delivery of the goods by the Railway Co. to S who on 
payment to the Bank was the person lawfully entitled to them ; that the action of 
the Railway Co. in delivering the goods to S without getting back the railway 
receipts did not constitute « breach of any duty which they owed to the public ‘at 
large or to the mercantile community in particular ; and that aven if the Railway 
Co. were under such a duty, their omission was not the proximate cause of 
she fraud practised by S on the plaintiff and the consequent loss sustained by him. 

Hearn v. London and South Western Railway Co. 1, Morritt v. N. E. Railway 
Ca. 2, Millen v. Brasch & Co. 3, distinguished. 

Barber v. Meyerstein 4, The Mayor, Constables and Co. of Merchants of the 


Staple of England v. The Governor and Company cf the’ Bank of England 5, 
Farhquarson Brothers & Co. v. King and Co. 8, Macmillan v. London Joint Stock 
Bank 7, Relied on. 

On appeal from the judgment dated the 8th day of September 


1916 of the Honourable Mr. Justice Kumaraswami Sastri in the 
exercise of the Ordinary Original Civil Jurisdiction of this Court 
in C. S. No. 262 of 1915. 

D. Chamier and R. N. Aiyangar instructed ‘by Messrs. 
Grant and Greatorex for Appellant. 

V. V. Srinivasa Atyanger and T. G. arauak for 
Respondent. 

The Court delivered the following 

Judgments: —The Chief Justice :—This is an appeal from 
the judgment of Mr. Justice Kumaraswami Sastri in a suit 
brought by the plaintiff who was the indorsee for value of two 
railway receipts, to make the Railway Company liable for mis- 
delivery, The facts were, that the goods in question were con- 
signed by cne Gurunatham to his own order to the Madras 
Harbour station of the defendant railway. Gurunatham had 
pledged the railway receipts to the Bank of Madras, and the 
Bank of Madras were the persons entitled to delivery of the goods. 
It was intended that one Swaminatha Reddi should pay the Bank 
and get the railway receipts assigned to him and then take deli- 
very of the goods. He managed, however, to get possession of 





1. (1855) 10 Exch. 793. 2. (1876) 1 Q B. D. 302. 
3. (1882) 10 Q. B. D. 142. 4. (1870) 4 E. & Ir. Appeals 317. 
5, (1887) 21 Q. B. D. 160. 6. (1902) A.C. 825. 


7. (1917) 4 K. B. 489. 
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the goods from the Railway Company, without production of the 
railway receipts and before he had paid the Bank. This was 
apparently because, for many years, large consignments of cotton 
had been consigned by Gurunatham in this way and had been 
duly taken delivery of by Swaminatha Reddi. Two or three 
days afterwards, Swaminatha Reddi paid the Bank of Madras 
and obtained the railway receipts. When that happened, in our 
opinion, the contract of carriage by the Railway Company 
_ was entirely completed. Swaminatha Reddi however did not 
return the railway receipts to the Railway ‘Company, but com- 
mitted a fraud on the plaintiff by obtaining an advance against 
the Railway receipts, which were taken, as is usual, to represent 
that the goods specified in the receipts werè still in course of 
transit, which was not the case,as they had already been de- 
livered to him and had come into his possession as the rightful 
owner. 


In these circumstances, two interesting questions have been 
raised and very elaborately argued before us. The first question 
is one of limitation, whether the suit is barred under S. 77 of the 
Indian Railways Act, because notice of- the claim for compensa- 
| tion for the loss of the goods was not given in writing by the 
plaintiff or on his behalf, to the Railway, within six months from 
the date of the delivery of the goods for. carriage by the railway. 
The learned Judge held that this section was inapplicable to the 
present case, because the gervants of the Rail way delivered the 
goods to Swaminatha Reddi without the production of the railway 


receipts and with full knowledge that they were consigned, not to ` 


Swaminatha Reddi, but to Gurunatham. Mr. V. V. Srinivasa 
Aiyangar, who argued this part of the case for the, respondent, 
relied on certain English decisions on the Carriers ‘Act of 1830 
which is practically re-enacted in India by Act III of 1865. That 
Act exempted: carriers from liability in respect of loss or injury to 
certain valuable articles, if they were consigned without being 
declared and the extra‘charges paid. That Act was construed by 
the Court of Exchequer in Hearn v. London and South Western 
Railway Co. 1, where B. Parke, held’ that the exemption only 
applied to what I may describe as accidental loss ; and similarly 
in the subsequent case of Morrit v..The North Eastern Railway 
Company 2, Justice Blackburn, as hé then was, also observed 








1. (1855) 10 Ex. 193. 2. (1876) 1 Q. B. D. 8023 
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that a misdelivery, such as that with which we are dealing, would 
not be aloss covered by that Act. The Act was also construed 
in Millen v. Brasch & Co. 1, in which it was held, among other 
things, that delay would be covered by the word ‘loss’as there used, 


These decisions undoubtedly would support Mr, Srinivasa 
Aiyangar, ifthe Indian Act wasin pari materia with the Car- 
riers Act of 1830, but it is not. That was an Act relieving 
carriers to a certain extent from their common law liability as 
insurers ; and I may point out that in arriving at that construc- 
tion Baron Parke took into account the preamble of the Act and 
the object with which it was passed. We must do the same with 
regard to this Act. Chapter VII of the Indian Railways Act of 
1890, is headed ‘Responsibility of Railway Administrations as 
Carriers’, and prima facie is intended to deal with the whole 
subject. The marginal note, which is not part of the Act but 
represents, what I gather upon an independent perusal of the 
section to be its meaning, describes 5.72 as “Measure of the 
general responsibility of a railway administration as a carrier of 
animals and goods.” That measure of general responsibility is 
said, subject to the other provisions of the Act, to be that of a 
bailee under Ss, 152 and 161 of the Indian Contract Act. 
Now, 5. 151 of the Contract Act deals with the duty of a 
bailee to take as much care of the goods bailed to him as he would 
take of his own goods while they are in his custody, and S. 152 
says tbat, in the absence of a special contract, he is not 
responsible for the loss, destruction or deterioration of the thing 


` bailed, if he takes this amount of care. Then S. 160 provides, 


“ It is the duty of the bailee to return, or deliver according to the 
bailor’s directions, the goods bailed without demand, as soon as 
the time for which they were bailed has expired, or the purpose for 
which they were bailed has been accomplished.” Therefore it 
deals with the duty of the bailee to duly deliver the goods bailed 
at the proper tim; and the marginal note’ to the section is, ‘‘Re- 
turn of goods bailed, on expiration of time or accomplishment of 
purpose.’ Section 161 provides for the consequence of the bailee’s 
failure to discharge the duty prescribed in that section including 
the duty of making delivery. It says “If, by the default of the 
bailee, the goods are not returned, delivered or tendered at the 
proper time, he is responsible tothe bailor for any loss, destruction 





1. (1882) 10 Q. B. D. 142. 
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or deterioration of ` the goods from that time.” The 
marginal note is, “ Bailee’s responsibility when goods are 
not duly returned.” So that these sections of the Contract 
Act, which are applied by the Indian Railways Act, pur- 
port to deal, nct merely with the bailee’s duty of safe custody, but 
aiso with the performance of the bailee’s duty to deliver at the 
proper time. Therefore it seems to me that this Chapter must 
be taken, and was intended, to cover the whole liability of the 
Railway Company, including among other things the responsibi- 
lity of the Railway Company for misdelivery, by whatever reason 
caused. That being so, when wecome to S. 77 and find that notice 
is required in any claim for compensation “‘ for the loss, destruc- 
tion or deterioration of animals or goods,” it seems to me -that 
notice is required in all claims which arise with reference to the 
liability defined in the earlier sections, and in the specified sec- 
tions of the Contract Act, Ss. 152 and 161, the latter of which 
covers all cases of non-delivery or misdelivery. . 


In 8,9 of Act III of 1865 which is reproduced in 8. 76 of the 
Indian Railways Act, it is provided, “In any suit brought against 
a common carrier for the loss, damage or non-delivery of goods 
entrusted to him for carriage, it shall not be necessary for the 
plaintiff to prove that such loss, damage or non-delivery was 
owing to the negligence or criminal -act of the carrier, his ser- 
vants or agents.” In S. 76 of the Railways Act, it was hot thought 
necessary to reproduce the word ‘non-delivery’ the reason being, 
in my opinion, that cases of non-delivery are ‘already . sufficiently 
provided by the reference to Ss. 152 and 16110f the Contract 

. Act in the earlier section. ~ 


In this matter of reguring notice to the Railway Company 
within a reasonable time in order to enable them to make enqui- 
ries and if possible to recover the goods, there is really no reason 
for making a distinction between cases in which goods have been 
delivered inadvertently to the wrong person and cases, such as 
the present, in which they were delivered to a person other than 
the consignee who claimed to be entitled to them but did not 
produce the railway receipt, as he should have done, in support 
of his claim. We ought not to import distinctions of this sort 

_into the Railways Act unless they rest upon some. basis of sound 
reason which would be likely to have commended itself to the 
legislature, Į see none such in this case, For these reasons, I think 
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that the cases decided under the Carriers Act on which the learned 
Judge relied, are inapplicable, and that the claim is barred 
because notice was not given as required by S. 77 of the Railways 
Act. 


That would be sufficient to dispose of the present case, but as 
another interesting question was raised, and it was decided by the 
learned Judge, I propose to deal with it. It is said that the fact 
that the Railway did not get back the railway receipts when it 
delivered the goods, ought to make them responsible to the plain- 
tiff for the value of the goods, the plaintiff having on the strength 
of the production of the railway receipts by Swaminatha Reddi 
advanced money to him, considering the railway receipts as repre- 
senting that goods to that value were in transit and in possession 
of the Railway Company: Much reliance has been placed in the 
arguments before us, and some reliance was also placed apparently 
by the learned Judge, on the fact that the delivery to Swaminatha, 
Reddi when it was made. was a wrongful delivery, because at that 
time he had no right to the goods. But long befere Swaminatha 
Reddi indorsed over the railway receipts to the plaintiff, he had 


` paid the Bank of Madras and obtained the railway receipts, and 


was therefore the only person entitled to the goods, and also the 
contract of carriage wasat an end. The goods had found their way 
into the hands of the lawful owner, and therefore no one was pre- 
judiced by the misdelivery’ ‘aiid no injurious consequences followed. 
There may have been damnum so far as the Bank of Madras was 
concerned but it Was damnum sine injuria. 


I think that in the event which happened, the case must be 
decided, as if the railway had made delivery of these goods to 
Swaminatha Reddi without the production of the railway receipts 
at a time when he was entitled to them, although he had not 
brought the railway receipt with him. But even so, it has been 
contended before us that the action of the railway in not getting 
back the railway receipts, was such negligence or breach of duty 
as to make them liable to subsequent transferees for value of the 
railway receipts, This proposition has been supported mainly 
on the authority of the case of Nash & others v. De Freville 1. That 
was a case of the execution and deliver y by the defendant of promis- 
sory notes payable on demand. Such an “on demand” note is inten- 
ded to be a continuing security and cannot be treated as overdue 

1. L. R. (1900) 2 Q. B. 72. | 
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merely because it was indorsed over some years after thedate of 
exécution. Brooks v. Mitchell 1. Consequently it remains current 
in the hands of the payee or indorsee until the maker gets it back ; 
and if, as in the case cited, he omits to get it back, when he pays 
it, he cannot set up that payment against a subsequent transferee. 

Now it by no means follows that a decision as to & promissory 
note payable on demand is necessarily applicable to a spent bill of 
lading or a railway receipt. Indeed, the analogy is rather with an 
overdue note. A bill of lading in origin, as it still is in form, is 
nothing but a receipt for the goods from the master of the ship to 
the shipper. But for mercantile convenience and by mercantile 
-usage, it has become a symbol of the goods as explained by Baron 
Martin in Barber v. Mayerstein 2, As possession could not be 
given of goods at sea, the bill of lading came to be treated as a 
symbol of the goods and a transfer of the bill of lading as equi- 
valent to a transfer of the goods themselves. The question of the 
period during which bills of lading can pass title to the goods, was 
considered in the leading case of Barber v. Meyerstein 2 to which I 
have just referred, and the general effect of that decision is that 
the property in the goods passes by indorsement of the bill of 
lading, so long as the contract’ of carriage has not been completed 
by delivery to the proper consignee. This limitation follows from 
the very origin of this mercantile custom which as already stated, 
depends on the fact that goods in transit are incapable of delivery. 
. But once transit is over and they have come to the possession of 
the consignee, there is no reason for the goodg any longer being 
held to pass by indorsement of the bill of lading, and no authority 
has been been cited before us for the proposition that they would so 
pass. The contrary is, in my opinion, clearly assumed in Barber 
v. Meyerstein 2, At the very beginning of his judgment, Lord 
Hatherley says, “ The question has really turned upon one 
point, and I may almost say upon one point alone, namely, 
whether or not the bills of lading had fully performed their office, 
and were discharged and spent at the time that the plaintiff took 
his security. Whether in other words, the landing of those goods 
* % *% * was or was not, a delivery which had exhausted 
the whole effect of the bill of lading.” And the case proceeded on 
the footing that if that was so, any subsequent transfer of the bill 
of lading would be entirely ineffective. It was keld in that case 





1.- (1841) 9 M. ana W 15. 2. (1870) 4B. and I. App. 317. 
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that the stage had not yet “been reached, Similarly later on, 
Lord Hatherley says, ‘The shipowner contracts that he ‘will 
deliver the goods on the payment of freight. He discharges his 
contract when he delivers the goods.” Then Lord Westbury says, 
“ Unquestionably the bill of lading, as long as the engagement to 
the shipowner has not been fulfilled, is a living current instrument, 
and no doubt the transfer of it for value passes the absolute 
property in the goods.” There is no authority whatever for the 
proposition that after the bill of lading has ceasec to bea living 
‘nstrument by the delivery of the goods, any dealing with it can 
affect the property in those goods. Similarly in Sandars Brothers 
v. Maclean ct Co. 1, Bowen, L.J., observed in a much quoted pass- 
age “ And for the purpose of passing such property in the goods 
and completing ‘the title of the indorsee to the full possession 
thereof, the bill of lading, until complete delivery of the cargo has 
been made on- shore to some one rightfully claiming under it, 
remains in force as a symbol, and carries with it not only the full 
ownership of the goods, but also all rights created by the contract 
of carriage between the shipper and the shipowner, Itisa key 
which in the hands of a rightful owner is intended to unlock the 
door of a warehouse, floating or fixed, in which the goods may 
chance to be.” 

Now, if that be so with re to a bill of lading, it is equal- 
ly so with regard to a railway receipt. The contract of the rail. 
way isto carry goods and to deliver them tothe consignee. 
Ordinarily, it would be bound to deliver at its peril to the person 
entitled at the end of the transit. But S. 57 of the Indian Railways 
Act protects the railway, and empowers it to refuse delivery except 
upon the production of the railway receipt. The terms of the 
railway receipt show that the railway does not hold itself out as 
delivering goods only on production of the railway receipt. It 
only reserves liberty to refuse in its discretion to deliver the goods, 
unless the railway receipt is produced, or unless, if the receipt is 
not produced, an indemnity is given. There is nc reason: for saying 
that the railway holds itself out to the mercantile community as 
never parting with goods except upon the produciicn of the railway 
receipt. The railway is not in my opinion under any duty to 
the public or to any body else to insist upon the return of the 
railway receipt. It is said that mercantile men in India treat 
railway receipts as documents of title and that the usage has now, 

1, (1888) 11 Q. B. D. 827, 841. 
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at any rate, since the decision of the Privy Council in Ramdas 
Vithaldas v. Amerchand and Co. received legal recognition. 
But that cannot alter the position of the railway company in this 
respect. It seems to me that the first step in the respondent's 
position is not established, namely, that there was some duty on 
the part of the railway not to part with the goods except against 
the railway receipts. 

Apart from that, there is the serious question as to whether 
what happened could be held to follow from their failure to do so. 
What happened was, that a fraud and a crime were committed by 


Swaminatha Reddi in obtaining: money from the plaintiff, on a l 


railway receipt for goods that had already been delivered to him 
at the end of the transit. Reliance has been placed on the maxim 
laid down in Lickbarrow v. Mason 2 that, “ wherever one of two 
innocent persons must suffer by the acts of a third, he who has 
enabled such third person to occasion the loss must sustain it.’ 

In that case, it was held that by parting with the bill of lading 
to the consignee, the consignor had estopped himself from assert- 
ing his right to stop in transit against a transferee of the bill of 
lading from the consignee. It is however well established that 
there are serious limitations to the general application of this 
doctrine. In the Bank of Ireland v. Trustees of Evans’ Charities 3 


it was held that the carelessness of the Company in leaving 
its seal in the hands of its secretary;- even if it amounted to 


negligence, did not estop it from disputing forged transfers 
of its securities made by the secretary unger its seal. In 
the similar decision in The Mayor, Constables and Com- 
pany of Merchants of the Staple of England v. The Governor 
and Company of the Bank of England‘ * Bowen, L. J. pointed 


out that there was a distinction between doing that which . 


enabled a fraud to be effected, and being the cause of that fraud, 
and held that the fraudulent transfer in that case was not the natural 
consequence of the alleged negligence; of the defendant company, 
so as to give rise toan estoppel against them. The limitations 
on this doctrine were further considered in Farquharson Brothers 
and Co. v. King and Co. band in the very recent case of Mac- 
millan v. London Joint Stock Bank 6 where Swinfen Eady, L.J. 
1. (916) I. L. R. 40 Bom. 680. 281 M. D. J. 641, KE 
. (1787) Smith’s Leading cases, Vol. I, p. 726=2 T R. 68. 


2 
3. (1855) 5 F. L. 0. 889. 4. (1887) 21 Q. B. D. 160, 
5 (190) A. O. 825. 6. (1917) 2 K. B. 439. 
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referred to the judgment of Blackburn, J. in Swan v. North 
British Australasian Company! that negligence in order to 
estop must be in the transaction itself and must also be the proxi- 
mate cause of the loss, and Scrution, L, J., observed (at p. 459), 
“I think the effect of the authorities is that if A owing a duty 
to B, by the neglect of that duty, induces B to believe that a 
certain state of facts exists, he is estopped as against B from deny- 
ing that such a state of facts exists. But the neglect must be 
in the transaction itself, not in previous history. * * *, And 
the neglect must be the proximate cause of leading B to his belief. 
Neglect of precautions by A which enables B to commit a crime 
causing loss io B can never, in my view, give rise toa claim by 
B against A, for the loss is not the proximate or even natural 
consequence of the neglect.”’, As regards the present case, I think 
it has not been shown that the railway was under any duty to 


_the public to get back the railway receipts on delivery of the 


goods and, even if there was such a duty, I think, on the 
authorities cited, that would not render the railway liable for the 
fraud subsequently perpetrated by the holder of the receipts. 

In the judgment under appeal, the learned Judge observed, 
“ Had Swaminathan Reddi & Co., on the dates when they obtained 
delivery of the goods, been the persons who were really entitled 
to delivery, it follows from. the authorities above cited that the 
railway receipts would have exhausted their force and any negoti- 
ation subsequent to it by Swaminathan Reddi & Co., would 
not be operative oy pass any title.” That, if I may say so, appears 
to me to accurately state the effect of the authorities, But the 
learned Judge went on to make a distinction which I am unable 
to follow, and held the railway liable because at the time of deli-. 
very to Swaminatha Reddi, he was not the person entitled to the 
goods. I have already given my reasons for holding that this 
circumstance makes no difference, having regard to the fact that 
Swaminatha Reddi had become entitled to the goods before the 
date of his transfer of the spent railway receipts to the plain- 
tiff, For these reasons, on both grounds, I think the appeal must 
be allowed and the suit dismissed with costs throughout, 1 
certify for two counsel. 

Spencer, J.—I entirely agree. I do not think I can 
usefully add much to what has fallen from my Lord the 


1. (1863) 3H. & 0. 175, 182. 
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Chief Justice on the second point which he has discussed in the 
judgment just delivered. On the question of limitation - I cannot 
follow the learned Judge who tried this case in the opinion that he 
expressed, that S. 77 of the Railways Act does not include cases 
where the Railway Company have with their eyes open delivered 
the goods to the wrong person. In Ss. 72 and 77 of the Act, ‘loss’ 
is coupled with ‘ destruction’ or ‘ deterioration’ of goods. Now, 
it could not be asserted fora moment that in cases where a 
Railway Company found it necessary to destroy goods, say for 
some necessary purpose, such as to clear their line to avoid danger 
of life to a passenger train, such destruction would. not come within 
the meaning of destruction of goods in these sections. ` If ‘destruc- 
tion’ is to include deliberate acts of the company or its servants, I 
cannot see why the word ‘loss’ should only apply to cases where the 
goods have been mislaid. If the company is liable for 
negligence, it must a fortiori be liable for wilful acts. 
I think the intention of the legislature in inserting S. 77 into the’ 
Act must have been that by requiring notice to be given before 


` claimsare put in, the company might have time to investigate such , 


cases and meet the claims of persons who have suffered loss, if 
possible, out of court. The word ‘loss’ in the English language 
is, in my opinion, sufficiently wide to cover cases where the goods 
are noi forthcoming either from deliberate acts or from acts of 
negligence, and I see no reason to confine it only .to cases of the 
latter kind. 

I, therefore, agree in thinking that notice mot having been 
given within six months of the consignment of these goods, the 
present suit cannot be maintained. I also’agree in thinking that 
there is no cause of action against the Railway Company. The 
plaintiff presents his claim in two ways. Hither he says to the 
Railway Company “Property has passed to me by the pledge of the 
railway receipts which by mercantile usage represent goods. As 1 
paid money in good faith on the belief that the goods were with you, 
you must give me the goods, or their value if they have been convert- 
ed.” Or he says, “ By the negligence of your booking clerk in making 
over the goods without taking the railway receipts, I was led to 
believe that I had good security for the loan which I made to 
Swaminatha Reddi. You are responsible for the rhisrepresenta- 
tion made to me and you must compensate me for the loss. ks 

‘The Railway Company can, in my opinion, meet each of these 
demands in a legal way. Its answer to the first will be this: 
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“The railway receipts are only symbols of property and they 
ceased to be living instruments of title from the moment the 
goods were delivered toa person having a right to take them. 
Swaminatha Reddi had a right to receive the goods and heactually 
took them: before you. acquired any interest under the pledge to 
you. You have been the victim of a fraud, but the transaction so 
far as we are concerned had come to an end before you acquired 
an interest in the goods.” (See Barber v. Meyerstein 1). 


To the second, its defence is this: “It may be that our 
clerk was negligent but he only risked our responsibility till the 
receipts were forthcoming. We know nothing of Swaminatha 
Reddi’s subsequent transactions with you and we did not conspire ` 
with him to cheat you. We acknowledge no liability to the 
public to see that our receipts are all collected, and the fact that 
this receipt happened to be left in the consignee’s hands was not 
a proximate or effective cause a your being cheated nor did it 
directly lead to that result. ’ (See The Mayor, Constables 


| and Company of Merchants of the Staple of England v. The 


Governor and Company of the Bank of England? and 
Macmillan v. London Joint Stock Bank 8). 
A. V. V. 
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The doctrine of estoppel is based upon the change of position brought about 
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The estate of B. a Raja, was taken under Government management under an 
Encumbered Estates Act. The manager appointed, who had power of sale under 
the Act, put up a village to sale. B. bought it benami in the name of K, but the 
Manager never executed any conveyance to K. Thereafter the management was 
removed and B. restored to his estate. K having died, B procured K’s heir L to 
convey the village to B’s illegitimate daughter R. After B's death R. conveyed to 
S. who sued B’s heir J. for possession. 


Held : that J was estopped from denying S’s title. 
Sarat Chandra De v, Gopal Chandra Laha 1, followed. 


Appeal from a decree of the Calcutta High Court, dated June 
10, 1918, reversing a decree of the Subordinate Judge of Gaya, 

The facts of the case are sufficiently seb out in their Lord- 
ships’ judgment. Syed Abdullah’s suit was dismissed by the first 
Court, but decreed by the High Court We and Newbould, 
JJ.) Defendant appealed. 


Dunne, K. ©. (Ramsay> with him) for ninang: The 
estoppel relied on by the High Court is that the Raja’s conduct pre- 
vented us from alleging that the ostensible title was not the real 
title. But Rajeshwari here was not even estensible owner. Her 
transferor never got a conveyance such as would have given him 
tible. „5. 54 of the Transfer of Property Act lays down that to 
affect immovable property there must be a registered instrument. 
The Board has held that until registered a contract has no effect : 
and that if registration is not effected-all' equitable rights under 
the contract are extinguished. ` 


en Oe 


[Lord Dunedin referred to Lord Shand’s judgment in Sarat 
- Chandra Dev. Gopal-Chandra Laha 1.] 


That was a clear case of a representation being acted on; it 
was not so here, Rajeshwari did-not act oh’ any misrepresentation : 
it has been found she paid no consideration. Ifthe Raja wished 
to make a gift of the ‘village to her, S. 193 of the Transfer of 
Property Act-requires a registered instrument signed by him or on 
his behalf. Syed Abdullah cannot avail himself of S, 41 of that 
‘Act, for he neither made reasonable enquiries nor acted bona fide: 
there are recitals in the deed, but the smallest enquiry would have 
shown him that they were untrue, and indeed the deed itself 
recites that he relied on Rajeshwari's representations as to her 
title. 


Sir W. Garth'for:respondents was not called on. 





1, (3892) L.R. 19 I. A. 208; I. L. R., 90 Cal. 296. 
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Their Lordships’ judgment was delivered (March 18, 1918) by 


Lord Dunedin :—In this suit Syed Abdullah sues the Raja of 
Deo for possession of a village called Badam. The plaintiff is 
purchaser from a danzing girl, Lajeshwari Koer, who is the natu- 
ral daughter of the Jate Raja Bhikham of Deo, father of the 
present Ra-a, defendant. 


The history of the matter is this: Raja Bhikham having got 
into involved circumstances, his estate was put under management 
under the provisions of the Chota Nagpur Encumbered Estates 
Act, which had been made to apply to Deo by a special Act. The 
manager appointed under the Act one Bhuan Lal, who had, in 
terms of the Act powers of sale. put up to public auction the 
village of Badam. It was bought by Kashi Nath Singh for the 
sum of 2,000 rupees. Asa matier of fact, Kashi Nath had been 
put forward by the Raja himself, “who provided him with the 
money. No conveyance was executed by Bhuan Lal in favour 
of Kashi Nath. The management cameto an end in 1396, and 
the Raja was restored to his estate. In 1897, the Raja, who had 
expressed his desire to benefit Munni Bibi, the mother of 
Rajeshwari, and his infant daughter by her, caused Lajjadhari, 
the adopted-son of Kashi Nath who had by this tim: died, 
so execute a conveyance of Badam in favour of Rajeshwari. 
The deed of conveyance bare to be in respect of a consider- 
ation of 6,000 rupees ‘but in reality no money passed— 
Lajjadhari merely acted on the commund of the Raja. On the 
22nd April, 1898; Rajesh wari, being a minor, applied through 
her mother as guardian for registration and mutation of names 
in respect of the village of Badam, Oa the same day the Raja 
presented a petition in which he narrated the fact of Badam 
having been sold by Bhun Lal, the manager, set forth that 
Kashi Nath had died without having obtained a conveyance and 
that Lajjadhari his son had sold the property to Rajeshwari, 
and prayed that Rajeshwari’s petition should be granted and her. 
name inserted in the register, “to which your petitioner has no 
objection whatever.” Rajeshwaris name was accordingly entered 
in the Government register as proprietrix of the village of Badam, 

In October 1898 Raja Bhikkam died and the present Raja 
being a minor the estate came under the management of the 
Court of Wards. Sometime in 139) Mr. Wrighi, the manager, 
turned out Liijeshwari who was in possession via facti and 
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without process, In 1901 Mr. Wright conveyed Badam to 
Ranee Chandra Koer, the surviving widow of Raja Bhikham, on 
the idea that it was gur property descending from Ranee to 
Ranee. In 1902 the Ranee applied for mutation of names. Her 


application was opposed by Rajeshwari and was refused. In. 


1904 the Ranee raised a Civil suit for a declaration that the 
property was hers To this suit she called as defendants Rajesh- 


wari and the young Raja, the present defendant. The whole facts. 


were gone into. The Ranee had based her case on an allegation 
that Kashi Nath was a: benamiday for her. The Subordinate 
‘Judge held that Kashi Nath was the benamidar of Raja Bhikham, 
and not of the Ranee, and dismissed the suit, adding an opinion 


that Raja Bhikham himself would have been estopped from deny- | 


ing that the property belonged to Rajeshwari, On appeal the 
District Court affirmed the judgment, but did not repeat the 
dictum as to estoppel. In 1908 Rajeshwari executed a conveyance 
in favour of the present plaintiff, who in the same year raised the 
present suit. | 

The defence to the suit was, after discounting irrelevant pleas, 
based on two grounds, first, a denial of Rajesh wari’s title to convey 
anything to the plaintiff; second, a denial that Rajeshwari had 
conveyed to the plaintiff on the allegation that she was a minor 
at the time of the conveyance. The learned Subordinate Judge 
‘upheld both defences and dismissed the suit, The Appeal Court 
reversed and gave judgment in favour of the plaintiff. 

It will be convenient to dispose of the second ground of defence 
first, as it depends on a pure question of fact, The Subordinate 
Judge, while commenting on the unreliability of the witnesses, 
three in number, adduced by the defendant to prove the minority, 
gave judgment on the ground that the rebutting evidence was not 
what it might have been. The High Court agreeing with the 
criticism on the defendant’s witnesses, came to the conclusion 
that the.defendant had not made out his allegation. Their 
Lordships agree with the’High Court, The onus to prove minority 
is on the defendant who asserts it. He brings no reliable evidence 
to prove this assertion, This defect in his proof cannot, their 
Lordships think, be cured by a mere criticism of the evidence 
brought by the plaintiff. It would further seem to their Lordships 
that the evidence tendered by the brother is not’ open to any 
obvious objection. But it is enough to say thac the matter being left 
in doubt the defendant fails te prove his assertion, 


P.C 
Rajkumar 
Jagannath 


e Prashad 
oer 


Sy ed 
abdullah. 


Tora rd 
Dunedin. 


50 THE MADRAS LAW JOURNAL REPORTS. [VOL. XXXV 


1 
P.O. The sole question then is whether there was a title in Rajesh- 


Rajkumar Wari. Formal title by progress there was not, Both Courts find’ 


J: th 
iganna that the sale | py auction, though it gave a right to the purchaser to 


Singh. get a title, did not give him an actual title. Admittedly Kashi 


Byed Nath -never got the actual title, „to which as purchaser he 
Abdullah. was entitled. The plaintiff in the Court below attempted to 
Lord prove that Kashi Nath was a irue purchaser for value. In 


Dunedin. this he failed, and both Courts are agreed'asto this. He was 
only trustee for the Raja Bhikham. The argument in the lower 
Court then turned mostly on the effect of the judgments of 
1905 and 1906-in the suit by the Ranee. The plaintiff urged that 
as between Raja Bhikham and the defendant, -who were both 
co-defendants to the Ranee’s suit, these judgments formed a 

| res judicata to the effect that the property belonged to Rajesh- 
wari. In deciding—rightly—that this was not so, the learned 
Subordinate Judge overlooked the fact that, though the dictum 

`of the Subordinate Judge in the Ranee’s suit that Raja Bhikham 
was in a question with Rajeshwari estopped from denying that 
the property was hers was an obiter dictwm, yet on the emergence 
of the same facts as were found in that suit, the question arose 
to be decided in this svit, it being obvious that if Raja Bhikham 
was estopped, the present Raja, his son, taking by gratuitous 
title from him, was equally estopped. But the High Court took up 
that point and decided it in favour of the plaintiff. The question 
before their Lordships is whether that view was right. 

Their Lordships think it was, In the first place, they are 
satisfied that the facts aré as have been stated above. When, 
therefore, Lajjadhari executed the conveyance in favour of Rajesh- 
wari at the instance of Raja Bhikham, he (Raj. Bhikham) was the 
true owner. Kashi Nath was a trustee for Raja Bhikham, and 
Lajjadhari could only succeed to his father's trusteeship. Further, 
Raja Bhikham was the proprietor of the estate of which Badam 
was a part. So that ifby renunciation or limitation the right-of Kashi 
Nath to ges a conveyance became extinct, the full right as well as 
the title wes in him. In this position of affairs not only did Raja 
Bhikham cause Lajjadhari to execute the conveyance, but when 
Rajeshwari proceeded to give effect to that conveyance by applying 
for registration he actively assisted her. By so doing be caused 
her to change her position, for by registration she became bound 
for a)l the State liabilities which attach to the registered holders 
of immoveable property, If then Raja Bhikham had lived and 
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attempted to regain the property these actings of his would, in 
their Lordships’ view, ‘have estopped him from making the claim. 
He did not do so. ‘The present defendant is his son, and succeeded 
by gratuitous title, and he therefore cannot do what his father 
would have been unable to do. i 4 

Their Lordships will humbly advise His Majesty to dismiss 
the appeal with costs. 

Solicitors for Appellant :—T. L. Wilson & Co. 

Solicitors for Respondent :—E. Dalgado, 

A. P. P. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE AYLING AND MR. Justiog S#SHAGIRI 


AIYAR. ‘ -in 


Karakkattitathil Rayarappan Nam- Appellant* (Plaintiff. ) 
biar Karnavan and Manager l 
of his Tarwad 

v. 

Koyotan Chalile Veetil Kamaran, Respondents (Defendants 2 and 
Karnavan of his Tar wad (dead) 8-and L. R. of the deceased 
and others. 1st Defendant.) 

Limitation Act, S. 5—Delay in “presenting appeal—Mistake of law, if a 
sufficient ground for excusing delay—Registration Act (XX of 1866) Ss. 17, 41, 42 
and 49—Compromise decree, if effective to confer title to immoveable propert Y 
notwithstanding non-regisiralion—Malabar Law—Karnavan—Compromise ‘decree— 
Tarwad, if and when bound by the decree—Setting aside compromise—Burden of 


proof. 
A mistake of law might be a sufficient cause for araning the delayin the 
presentation of an appeal. Brij Indur Singh v. Lala Kanshi Ram 1. Relied on. 


t 
6 


Even while the Registration Act of 1866 was in force, a compromise decree, 
though unregistered, was effective to confer title to immoveable property. 


Purmanand Das Jiwandas v. Vellabdas Waleji? Raju Balu v. Kishnarao 
Ramachandra 3 Referred to. 


A compromise decree honestly obtained against a Karnavan will be binding 
on the tarwad, if it is shown that he sued or was sued in a representative character, 
It is not necessary however that the Karnavan should have been specifically implea- 
ded as such. The question is one of substance-and depends on whether the person 
suing or sued conducted the litigation for his own benefit or as representing the 
family of which he was the head. 

Subbanna Bhatta v. Subbanna 4, palen Sonar v. Mabarak Ali Khan 5, Sheo 
Shankar Ram v. Jaddo Kunwar 6 


ant 





aan 
* A 8. No 52 of 1916. f 21st. January 1918. 
1. (1917) 88 M. L. J. 486 2. (1827) I. L. R. 11 B. 506 
3, (1877) I. L. R. 2 B. 278. . 4. (1907) I. L. R. 80 M. 844, 326. 


16 (1902) I. L. R. 29 O. 583, 586, 6. (1914) I L R. 26 A. 888. 
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Rayarappan Tf however it is shown that in entering into the compromise the Karnavan wag 
Nambiar acting in fraud of tarwad or in ignorance of its rights, the compromise will not be 
Koyotan binding on the other members of the farwad. The burden of proving such’ 

Chalile invalidating circumstances is on the person seeking to impeach the compromise. 
ele Appeal against the decree of the Court of the Subordinate 


Judge of North Malabar in O: S. No. 16 of 1913. 

D. Chamier, Counsel and K. Govinda Marar, Vakil for 
appellant. : 

K. P. M. Menon for respondents. 

The Court delivered the following 

Judgment :—Plaintiff as the karnavan of his Tarwad sues to 
recover possession from the defendants. His case is that his tarwad- 
is the jenmi of the properties in suit, that its title was recognised 
by the Ist defendant in O. S. No. 142 of 1868 on the file of the 
Court of the District Munsif of Kavvayi, (under the Zilla Court at 
Tellicherry), and that the 1st and other defendants who ate Anan- 
dravans of the defendants’ tarwad hold the property under a kanom 
from the plaintiff's tarwad. The plaintiff further stated that a 
sum of Rs. 400 was paid towards the kanom and that the defen- 
dants are bound to surrender on the receipt of the balance. The 
defendants contended that the jenm title belonged to their tarwad 
‘and not to the plaintiff’s tarwad. 

The Subordinate Judge dismissed the suit. The plaintiff. hag 
appealed. A preliminary objection is taken by the respondent 
that the appeal filed in this court is barred by limitation. The 
original valuation of the suit was below five thousand rupees, The 
plaintiff first presented an appeal tothe District Court which 
admittedly was in time. Objection was there taken that the appeal 
should be preferred to the High Court, Upholding this objection, 
the District Judge returned the appeal for presentation to this court 
on the 24th of January 1916: and it was filed on the 3lst of 
January 1916. 

Mr. Menon contended that the filing of the appeal in the Dis- 
trict Court was due to an error of law and that S. 5 of the Limita- 
tion Act is not applicable to such a case; and he relied on Ramjiwan 
Ma! v. Chand Mal 1. That and other decisions were considered by 
the Judicial Committee in Brij Indur Singh v. Lala Kanshi Ram 2 
where it was pointed out ‘that it is not the rule that. delays due to 
an error of law are not within S. 5 of the Limitation -Act-- -We 
hold therefore, that we have power to excuse the delay. As regards 
the interval between the return of the plaint and its presentation 

1. (1888) I. L. R. 10 A, 587. 2. (1917) 88 M. L. J. 486, 
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- in the High Court, having P to the fact that a fresh vakalat 
had to be obtained from the parties and to the distance between 
Madras and Tellicherry; we do not think there was any negligence. 
We therefore overrule the preliminary, objection. 


On the merits the facts are these. The property in suit 
admittedly belonged to a Devaswom. The plaintiff claimed that he 
acquired the trusteeship as well as the right to be in possession of 
the properties of the temple from the Uralan. He has produced 
no documents in support of the claim excepting the Razinama 
decree to which we shall presently refer. The defendants also 
trace their title to the Devaswom. They base their title on 
an alleged Saswatham grant from a person who at one time called 
himself the Samudayee, but whom defendants assert was really the 
Uralan of the temple. Exhibits T and III are the title-deeds. 
_ It is not necesary to examine the respective titles of the parties 
any furthet, as the basis of the present litigation is the compro- 
mise decree passed in the Kavvayi Court. The parties to that 
litigation were the then Karnavan of the’ plaintiff's tarwad, the 
present lst defendant and the assignor of that defendant. 
The plaintiff's tarwad then contended that the property 
was in their possession for along time and that the defen- 
dants who claimed through a Samudayee were not entitled 
toit, It is said that before the written statement was filed 
the parties entered into a compromise, “which was embodied in the 
decree of the court. The result of that compromise was to recog- 
nise the title of the plaintiff’s tarwad to the property and to grant 
a kanom in favour of the defendants’ tarwad. This was 
in the year 1868. The present suit is to enforce the terms of 
that compromise. The main éontention ‘of the defendants 2 and 
3 was that the compromise which gave up the rights of their 
tarwad was not binding on them. 


The Subordinate Judge bases his judgment upon three conclu- 
sions : (1) that the compromise did not confer any rights to the 
property and was not receivable in ‘evidence, for want of registra- 
tion : (2) that as there were no doubtful.rights to be settled, the 
compromise was not binding upon the tarwad : and (8) that the 
defendants have been in adverse possession. As regards the 1st 


_ contention reliance was placed upon the absence of an exemption. 


for registration in favour of decrees of court in the Registration Act 
of 1866. Under that Act the court passing a decree for property 
8 < 
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over a hundred rupees in value was directed to send that decree 
to the registering officer for registration, See Ss. 41 and 42. 
Under S. 17 of the same Act, doctments executed by the parties 
for similar properties were compulsorily registerable. The con- 
tention of the learned counsel for the respondents is that the 
provisions of the Aci of 1877 which exempted decrees from regis- 
tration should not be applied retrospectively, and that as .at the 
time of the compromise, the decree could not confer any title to 
immoveable property, it was not receivable in evidence. In the 
first place it must be noted that parts III and VIII of the old 
Registration Act dealt with two different classes of cases. Ss. 17 
to 21 which are in part III dealt with documents mterpartes. 
S. 41 referred to documents sued upon being superseded by 
a decree of the court and iS. 42 to decrees otherwise declaring 
rights in immoveable property. In S. 49 the referenoe was not 
to documents mentioned in Part VIII but to documents referr- 
ed to in S. 17. It is clear therefore that the validity of a decree 
was not dependent upon registration under the old Act. The 
provision in part VIII is only to complete the record of rights 
by the Registration Department. If it was intended by the 
legislature that a decree should not confer rights of property unless 
registered, it would have been included in the prohibitory 5. 49. 
We hold that the compromise decree did confer title on the plain- 
tiffs tarwad, notwithstanding non-registration. The decisions 
in Purmanand Das Jiwandas v. Vallablas Walji + and in Raju v. 
Krishna Rav Ramachandra and another 2, although they related 
only to the admissibility in evidence and not to the conferring of 
rights, contain observations which support our view. There can be 
no doubt that the document is receivable in evidence as well. 
The next point for decision is whether the compromise is 


-not binding upon the defendants’ tarwad. The Ist defendant hav- 


ing been a party to it, it is not open to him to dispute it. The 
main contention on behalf of the defendants 2 and 3 is that prior 
to the compromise the defendants’ tarwad had been successful in 
every litigation against the plaintiff's tarwad, that the former were 
in possession of the properties, that there was no doubt as to their 
paramount title at the time and therefore the Karnavan, the 1st 
defendant, was not justified in surrendering the rights of the 
tarwad and in accepting in lieu thereof the subordinate right-of a . 
kanomdar. As to this, the materials which influenced the Ist 
YT (Bam) T E. R. 11B 506. 2 (1877) L D. R. 2 B. 278. 
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defendant in consenting to the compromise have not been placed 
before the courts; the evidence of the Ist defendant does. not 
‘show that in agreeing to the decree he was acting in fraud of 
the tarwad or that he was unduly iufluenced by the plaintiff. 

Mr, Menon for the respondents argued with great insistence 
that as the decree was passed against the Ist defendant not 
as Karnavan but in ‘his individual capacity, it is not binding 
on the tarwad. He relied upon the observations of Shephard, J., 
in Vasudevan v. Sankaran 1. The Full Bench in that case held 
that the Karnavan of a Malabar tarwad honestly defending a suit 
in his representative capacity will bind the tarward. From this 
judgment, the learned counsel argued that the converse of the 
proposition namely that if the decree is not passed against the 
Karnavan in his representative capacity- it is not binding on the 
tarwad follows. It was conceded (by-Mr. Chamier for the appel- 
lant and Mr. Menon for the respondent) that there is no decision 
which establishes this converse proposition. In the Full Bench 
judgment Mr. Justice Shephard says: ‘One negative proposition 
is.clearly established by the cases to which I have referred—a 
decree made against a Karnavan is clearly not binding on the 
tarwad unless he sued or was used in his representative character.” 
The learned Judge does not say as was contended before us 
that the Karnavan should be impleaded.as such. We do not 
understand from the above quotation “that: although in effect the 
suit was.against the tarwad, yet if the Karnavan is not specifically 
impleaded as Karnavan the tarwad will not be bound. Under the 
‘Hindu law, if a suit is brought against a manager of a Hindu 
family although he is not impleaded as such in the suit, the re- 
sult of the litigation will bind the other co-parceners. See Subbanna 


Bhatta v. Subbanna 2, Baldeo Sonar v. Mabarak Ali Khan 3 and ` 


Sheo Sankar Ram v, Jaddo Kunwar 4. It is not the form of the 
suit that is essential : but the, question in each case will be whether 
in substance the person suing or -sued conducted the litigation for 
‘his own benefit or as representing the family.of which he was the 
-head. We see no reason for not applying this principle to cases 
governing Malabar tarwads. Z. 

On examining the compromise we find that the rights secured 
were not' for the individual benefit of the 1st défendant, but for the 
` tarwad.’ The plaintiff questioned the right of-the tarward-and not 


1. (1897) I. L. D, R, 20 M. 129, 2.- (1907) I. L. R. 30 M. 594, at 526 
“9. (1902) I. L. R. 290, 583 at 586. 4, (1914) L. R. 86 A. 383, 
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of the individual defendant. We are satisfied upon the evidence of 
the Ist defendant and upon a perusal of the razinama that the Ist 
éefendant was sued as representing his tarward, and that he agreed. 
to the compromise in his representative capacity. | 

On the question whether it was a bona fide settlement of a 
disputed claim, the burden is on the defendants to show that the 
compromise was not honestly come to. In Pulliah Chetiy v. 
Vardarajuiu Chetty 1, it was held that it is for the party who 
jmpeaches the compromise to prove that-it was illegal or void. As 
regards Mussamat Kunjeswar Kunwar v. Durga Prasad Singh 2 
which was strongly relied on by the respondents’ counsel, it 
5 enough to say that the finding of the J udicial Committee in 
that case showed that one of the parties to the litigation possessed 
information which he withheld from the other parties and induced 
that party dishonestly to agree to the terms of the compromise. In 
the present case there is nothing to show that both parties were 
not equally dognisant of all the facts which led up to the com- 
promise, There is no evidence that the then plaintiff wrongfully 
induced the Ist defendant to accept the compromise to which he 
was nota willing party. The compromise has stood unquestioned 
for nearly baif a century. We must therefore hold that it is 
binding on the defendants. 

We agree with the Subordinate Judge that it has not been 
satisfactorily proved that any portion of the Kanom amount was paid 
by the plaintiff's tarwad to the defendants. The result is that the 
decree of the Subordinate Judge must be reversed and a preli- 
minary decree for redemption must be passed in favour of the 
plaintiff. ; 

There is an issue as to improvements which has to be de- 
cided before accounts are taken and the final decree is passed in 
the case. Costs hitherto incurred will be provided for in the 
revised decree, 


A.V. V. 





1. (1908) I. L-R. 81 M. 474. 9, (1917) 34 M. L.J. 1. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
“ [FULL BENCH. | 
PRESENT :—MrR. Justica Ayninc, Ma. JUSTICE OLDFIELD, 
MR. Justice Sapasiva AIYAR, Me. JUSTIOE Courts TROTTER, 
AND MR. JUSTIOE SESHAGIRI AIYAR, 


Challagundla Varamma and ... Appellants * (Defendants 2 
others. ` to 9.) 
v. 
Madala Gopaladasayya, dy ‘Responds (Plaintiff and 
and another. | Ist defendant.) 


Limitation Aet Ari. 120 and 196— Hindu widow,. alienation by—Suit for 
declaration of invalidity of alienation beyond widow's life-time—Single cause of 
action for the reversion— Omission of existing reversioners to sue within 12 years of 
the alienation, if bars reversioners coming into existence after the alienation—Sutis 
by reversioners, character of. 

The cause of action for a suit for a declaration that an alienation by a Hindu 
widow ia invalid beyond her life-time, arises on the date of the alienation, jointly 
and simultaneously for tha entire body of the reversioners. If therefore, an aliena- 
tion by a Hindu widow is not impeached in a declaratory suit instituted within 
the period of 12 years prescribed by art. 125, by the reversioners then in existence, 


a presumptive reversioner though born after the lapse of 12 years from the date | 
of the alienation will be debarred from bringing a suit for a declaration thatthe . 


alienation by the widow is invalid beyond her life-time. 

Govinda Pillai v. Thayammal! Veeray ya v. Gangamma? Nar ajana v Rama > 
overruled. 

Venkatanarayana Pillai v. Subbammal 4 Janaki Ammal v Narayanaswami 
lyer 5, Chiruvolu Punnamma v. Chiruvolu Perrazu 8. Relied on. i 

If a reversioner who is competent to do so,’ challenges an alienation oran 
adoption by the widow, unsuccessfully or fails to challenge it within the period 
allowed by the law of limitation, the result is binding on his successors in the 
reversion in the absence of iraud, collusion or other invalidating circumstance, 


Appeal against the decree of the Court of the Temporary 


Subordinate Judge of Guntur in Original Suit No. 100 of 1915 - 


dated 12th April 1916. 
V. Ramadoss for Appellant. 
P. Narayanamurthi for Respondents. 


The Court (The Chief Justice and Kumaraswanw Sastri, J.) 
made the following 


ORDER OF REFERENCE TO A FULL BENCH :— 

. Chief Justice :—This is an appeal from the decision of the 
Subordinate Judge of Guntur giving the plaintiff a declaration 
that the sale-deed executed by the 2nd defendant, the widow of 
the last male owner, in favour of the 3rd defendant was void 


= * A, No 817 of 1916. 8th Marth 1918 

28 M. 57. ; 14 M. L. 5.209. 2. (1918) I. L. R. 86 M 570. 

38 M, 896. 4e. (1915) I. L. R. 88 M. 406 (P. C.) 
89 M. 684 (P. C.) ; : 

99 M. 890.: 16 M. L. J. 807. 
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beyond the life-time of the 2nd-defandant and did not affect the 
reversionary rights of the plaintiff and the Ist defendant, The 
plaintiff who is now one-of the next reversioners was not born, 
until more than twelve years after the date of the alienation, and 


in these circumstances the Subordinate Judge has held that he was 


within time under Article 120 read with S. 7 of the Limitation Act, 
as his right to sue accrued at the date of birth. The cases referred 
to by the Subordindate Judge—Govinda Pillai v. Thayammal 1, 
Veerayga v. Gangamma ?, and Narayana v. Rama $,—are 
authorities for this view aad have been followed quite recently in 
Venkata Row v. Tuljaram Row 4. On the other hand Mullapudi 
Ratnam v. Mullapudi Ramayya 5 is to the contrary effect, as is 
also the opinion expressed by the Full Benchin Chiruvolu 
Punnamma v, Chiruvolu Perrazu 6 which bas been followe in the 
subsequent cases in Krishnier v. Lakshmiammal T, in Ramanna 
v. Annamma 3 and in Subbammma v. Madi Reddi 9. 
“| The recent decisions of the Privy Council in Venkatanarayana 
Pillai v. Subbammal 10 and in Janaki Ammal v. Narat yanasami 
Aiyar 1) that the reversioner ’s suit in these cases is a represen- 
tative suit in which he represents not only himself but the whole 
body of possible reversioners of whom the one who happens to be 
the nearest surviving on the death of the widow will succeed to 
the estate appears to neceisitate a reconsideration of this question 
which has occasioned so much” disagreement in this Court with a 
view of finally settling it, if possible, in the Jight of their Lordships’ 
recent decision” e 
Às pointed out by the Full Bench in Chiruvolu Punnamma 

ye Chirwvolu Perrazw 6, „the view that the reversioner’s suit might 
be regarded as a representative one and the decisión as binding on 
the other reversioners was put forward, but without deciding it, 
by Sir Barnes Peacock “in Brojo Kishoree Dassec v. Sreenath 
Bose 2 and again by the same high authority in the Full Bench 
case decided about the same time in Nobin Chunder Chuckerbutty 


Tv. Issur Chunder Crusher tute 13, in which he deals with the 





1. (1905) I. L. R. 28 Mad. 67, : 14 M. L. J. 209. 


2. (1912) I. L. R. 86 Mad. 570. 
2. (1915) I. L. R. a Mag, 396. ; 25 M. Ps J. 219. 
4. (1917) M. W.N 3 (1902) I. L R. 25 Mad. 781. 
6. (1906) I. L. R. 29 Mad. 890.: 16 w L. J. 807. 
- 7. (1908) 18. M. L. J. 276. 8. (1918) a4 M. L. J 183. 
+. 9, (1915) 2. L. W. 887. 
10. (1915) I. L. R. 88 Mad. 406. : 28 M. L. J. 585. 


11. (1916) I` L. R. 39 Mad. 634. : ‘ai AL L. J. 225. 
12. (1868) 9 W. R. 468. 466. ` 18. (1868) 9 W. R.'505. 
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representative “ character of the widow: in possession, and holds 
that the reversioners were not only bound by decrees’ ‘obtained 
against her without fraud or collusion; but that-in the Limitation 
Act of 1859 the words “cause of- action’ referred not to 
a new cause of action accruing to the reversionary heirs 
personally and individually but to the*cause of action which 
accrued to the heir as representative for the time being of the 
deceased,’ Jackson, J. expressed the opinion that, after the 
decision in the Sivaganga case that the decrees against the widow 
were binding on the reversioners, it was impossible to escape the 
positiow that an adverse possession which barred the widow 
would also bar the heits. Phear, J. also expressed the opinion 
that únder the. Limitation Act of 1859, the cause of action of the 
yeversionary heirs was the same as “that of the widow and 
Macpherson, J. concurred merely pointing out that, where the 
widow had precluded herself from suing for possession by her own 
act, the reversioner’s cause of action for possession did not arise 
until her death, a view which is embodied in Art. 142 of the 
Limitation Act of 1871. 


Applying these principles, and without further discussing 
them, Jackson, J. sitting with Glover, J. held in Pershad Singh 
v. Chedec Lall 1, that the reversioner’s cause of action for 
a declaration that the widow's alienation was noi binding on the 
estate accrued at the date of the alienation and was not revived 
in favour of the plaintiffs in the suit who had since been born 
and attained majority. The same view was held by the Bombay 
High Court in Bhikaji Apaji v. Jagannath Vithal 2, where it 
was held that the suit must be brought within ian from the 
date ‘of the conveyance under S. 1, Cl. 16, of the Act of 1859. 
This decision was referred to with approval by the Privy Council 
in Rani Anand Kunwar v. The Court of Wards 8 and the 
Bombay Court has adhered consistently to this view. 

It is next necessary to refer to certain subsequent dicta of 
the Privy Council which have sometimes been relied on in this 
Court as rulings that decisions in suits by reversioners are not 
binding on other revers‘oners. With “reference to a suit governed 
by ‘the Act of 1859, though instituted after the : coming 
into force. of the Act of 1871, Sir James Colville delivering 


1, (4871) 15 W. R. 1. -> 2, 10 Bom. H:O, R 851. 
3. (1881) I. L. R. PENT 764, 779, 
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their Lordships’ judgment in Jwmoona Dassya Chowdhrani 
v. Bamasoondert Dassya Chowdhrani 1 reserved the 
question whether a decree in a suit by a next reversioner 
questioning an adoption would bind any reversioner except 
the plaintiff or bind the adopted son as between himself 
and any body but the plaintiff. It was unnecessary to decide the 
point, and the representative character of the reversioner's suit 
was not considered. In Tekait Doorga Persad Singh v, Tekaitni 
Doorga Konwari 2, Sir Barnes Peacock delivering their Lordships’ 


. judgment found that the plaintiff was not the next reversioner, 


ard as one of the reasons for not giving him a declaratory decree 
observed, that if the suit should be decided in favour of J oy 
Munghul, the alienee from the widow, it might not be final in his 
favour because the plaintiff might die in the life-time of the widow 
and the estate might never come to him. 

This observation may have been made with reference to the 
dictum of Sir James Colville, and, having regard to the view 
already referred to which Sir Barnes Peacock had expressed in 
India, I do not think he intended to intimate any opinion of his 
own that the decree would not be binding. This is confirmed by 
the fact that he went on to point out that there were in existence 
persons who might beable to prove a preferential title to the widow 
herself as well as the plaintiff and who would not be bound by 
any decision in the suit to which they were no parties, A rever- 
sioner may be allowed to, represent all possible reversioners who 
ceme after him, but there is not the same reason for allowing him 
tc represent parsons who claim in priority to the widow as well as 
to himself. 

Lastly in Isru Dutt sKoer v. Mussamat Hansbutti Koerain, 3 
a suit by the reversioner questioning an alienation by the widow, 
their Lordships referred to the reason given by the lower Court 
for refusing a declaratory decree, that the decision might, after all, 
not be binding on the actual reversioners and observed “ the 
question of law is of such a nature that its decision, though not 
binding as res judicata between the widows and a new reversioner, 
would be so strong an authority in point of law as probably to deter 
either party from disputing it.” 

I do not think these dicta amount to mors than cautious 
reservations by their Lordships on a point which was .not before 


1. (1876) L. R. 3 I. A. 72.; I. L. R. 1 C. 289. 
9. (1878) L. R. 61. A. 149, : I. L. R, 4 0.190. 
8. (1884) L. R. 10 I. a. 150, 157. ; I. L. R. 100, 324. 
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them for decision. ‘In any case they were obiter and were made 
without reference to the representative character of the reversioners’ 
suit as now established, an aspect of the question which was not 
referred to. The ruling of their Lordships ‘in Musswmmat Chend 
Kour v. Pertab Singh 1 that when the nearest reversioners sued and 
allowed the suit to be dismissed for default the decree would not 
bar other reversioners from suing does not appear to me to involve 
the present question. Unfortunately the question never came directly 
before their Lordships for decision, and I think the difficulties 
in this Court have been largely occasioned by treating these 
dicta as authority for the proposition that the decision ina rever- 
sioner’ s suit questioning an alienation by the widow is not binding 


on subsequent reversioners. Now that the representative character _ 


of the reversioner’s suit is established, I do not think these dicta 
pretlude us from holding that the decision in a representative suit 
must be binding as between: the persons who are represented and 
the opposite parties-in the suit, ae 
All the cases in this Court on R the Subordinate Judge 
has relied, Govinda Pillai v. Thayammal 3, Veer ayya v. Gang- 
amma 8, Narayana v. Rama 4, Venkatrow v. Thuljaram Row 5, 
ta which may be added Abinash Chander a Mazumdar v, Harinath 6 
which follows Govinda Pillai v.-Thayammal, 9, will be 
found to proceed upon: the authority.ofthe decision of the Full Bench 
of the Allahahad High Court in Bhagwanta v. Sukhi 7. In that 
case, Strachey, C.J., rested his opinion on the ground that the rever- 
sioners in such a suit do not represent the whole body of 
reversioners. .‘‘ If,” he oberved, “ the nearest reversioner could 
be held, as the Hindu widow has been héld, to represent fully the 
whole estate, it would no doubt follow that the limitation which 
would bar that reversioner would bar other reversioners, just asa 
decree passed against ‘the nearest reversioner would in that case 
operate as res judicata against the more remote. But, so far as I 
know, that has never been held to be the relation in which one 
reversioner stands-to another.” a 
That is the relation in which the, -nearest reversioner stands 
to the others under the recent decision, and therefore the decision 
1. (1888) 15 I. A. 156=1, L. R. 16 0.18. | 
- Be (1904) I. L. R. 28. M. 51=14M..L. J. 209.. 
3. (1912) I. L. R. 86 M. 570-523 M.-L. J. 269. 


4. (1917) I.L. R. 88-Mad. 396. : 5. (1917) M. W. N.39. . 
6. (1904) I. L. R. 32:0. 62, i 7. (1899) J. L. R.22 All. 83. 
j 9 
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of the Full Bench in Bhagwanta v. Sukhi 1, and the 
cases which followed it can no longer be considered as of authority 
on this question. 

As I have already said, Bashyam Aiyangar and Moore, JJ., in 
Mullapudi Ratnam v, Mullapudi, Ramayya 2; held that a. declar- 
atory suit questioning an alienation by the widow was finally barred 
unless brought within twelve years from the date of the alienation 
(Article 125). In Ayyadorai Pillai v, Solar Ammal 8, Subra- 
mania Ayyar and Davies, JJ. took the same view with regard to a 


-Yeversioner’s suit during the widow’s lifetime to question an 


adoption, holding it finally barred unless brought within 6 years 
from the date of the adoption. In Sakyahani Ingle Rao Sahib 
v. Bhavani Boi Sahib 4. Subramania Ayyar and Boddam, JJ., 
in deference to the Privy Council dicta to which I have’ referred 
and also relying on Bhagwanta v. Sukhi 1, felt bound to 


overrule the contention that in a suit by a presumptive reversioner ` 


questioning an alienation he represents the whole body of possible 
reversioners, and that consequently on the death of the plaintiff— 
reversioner, the right of continuing the suit survives to the next 
presumptive reversioner.: This is one of the decisions expressly 
overruled by the Privy Council in Venkdtanarayana Pillai v. 
Subbammal 5, 


In Bombay the representative character of the reversioner’s 
suit has all along been recognised. In this Court the first attempt 
to assert it was made by Subramania Ayyar and Sankaran 
Nair, JJ. in theireorder of reference in Chiruvolu Punnamma v. 
Chiruvolu Perrazu 8. The question was whether a decision in a 
suit bya reversioner questioning an adoption was binding on 
another reversioner. A Full Bench of five Judges answered 
it in the affirmative after examining he question with regard 
to limitation as well as to res judicata. They felt difficulty 
in the face of Privy Council dicta to which I have: already 
referred, in holding that the decision in a reversioner’s suit 
to question an alienation was binding on subsequent 
reversioners, but they Jaid down that in such a suit the next 
reversioner represents the other reversioners (p. 401). On this 
basis they proceeded to refer at pages 407—410 ta the question of 
‘limitation as regards a reversioner’s suit to question an alienation 

1. (1899) I. L. R. 22 All. 83. 2. (1902, I. L. R. 95 Mad. 781. 


3. (1901) I. L. R. 24 Mad. 405. 4. (1904) I. L.R. 27 Mad. 588. 
5. (1916) I. L. R. 88 Mad. 406. 6. (1906) I, L. R.29 Mad. 890. 
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during. the lifetime of the widow, and expressed the opinion that 
it was barred if not brought within twelve’ years from the date of 
alienation. Having regard to the fact that the opinion Of the 
Full Bench as to the representative character of the reversioner’s 
suit has since been confirmed by the Privy Council, I think the 
opinion of the Full Bench on the question now before us, though 
it may be said to have been obiter, is entitled to great weight. 


In Chinna Veerayya v. Lakshmi Narasamma, land in. 


Arunachallam v. Vellaya 2, the Full Bench decision was not held 
to overrule the decision in Sakhyahari Ingle Rao Sahtb v. 
Bhavani Bot Sahib 8 that a reversioner’s suit to question an 
alienation abates on the death of the plaintiff and cannot be con- 
tinued by the other reversioners, although that decision proceeded 


on the express ground that the suit was not a representative one. ' 


It was also held not-to affect the present question in Veera, yya v. 
Gangamma 4 and in, Narayana v. Rama č. 


In this state of things a reversioner died while his suit 
questioning an 'adopbion was pending in appeal before the Privy 
Council, and this.Court reported that-according to its decisions the 
surviving reversioner could not be allowed to continue it. It thus 
became necessary for their Lordships to decide whether the 
reversioner’s suit was a representative suit or not, The Full 
Bench decision of this Court in Ohiruvolu Punnamma v. Chiruvolu 
Perrazw ® was cited on the one side and Sakhyahari Ingle Rao 
Sakib v. Bhavani Boi Sahib 3, Govinda Pillai v. Thayammal 1, 
Chinna Veerrayya v, Lakshmi Narasamma h and Arunachallam 
v. Vellaya 2 were referred to on the-other. Thèir Lordships 
decided that in suits to question adoptions and alienations the 
reversioner sues in a representative capacity on behalf of himself 
and other reversioners. 

Their Lordships observed that the veapobileni relied on 
‘certain decisions of the Madras High Court which, they contended, 
established that adjudications in suits brought by next reversioners 
questioning transactions by the widow during her life-time were not 





. resjudicata as against contingent reversioners, and that consequently 


“on the death of the presumptive reversioner the others have each 
` in order of succession, a separate right of suit, and cannot claim to 
1. (1912) 1. L. R. 87 Mad 406-92 M. D. J. 876. 2 (1912) 23 M.L. J. 719. 





8. (1904) I. L. R. 27 Mad. 588. 4. (1912) I.L. R. 86 Mad. 670. . 


§. (1915) 1. D. R. 88 M.396=25 M. L.J, 219. 6. (1906) I. I. R. 29 Mad. 39, 
T. (1904) I L. R, 28 M. 57, 
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F.B. prosecute an action brought by. the deceased reversioner as they du 
lagt not derive their right through him.” This contention was rejected 


Cballagundia 
varammé by their Lordships. They considered the representative character 
Madala of the reversioner’s suit, whether to question an alienation or an 
Pte adoption, sc clear that the test of res judicata applied in some 


of the dezisions of this Court could be treated as irrelevant, and 
they therefore abstained from any pronouncement on these deci- 
sicns. If however’ the suit be a representative suit, the idea that the 

, decision may not be binding as between the parties represented 
in the suit and their opponents appears to me almost to involve a 
contradiction in terms, I have sought to show that the decisions 
referred to prcceed on inferences drawn from certain observations 
in Privy Council cases which were rather in the nature of reserva- 
tions on points not before the.Court than of obiter dicta, and that 
even considered as dicta they do no’ express the considered opinion 
of their Lordships with reference to the representative character - 
of these suits. Now that the representative character of the suit 
is established, we must, I think, hold the decision binding on 
those who are represented in it, whether born or unborn. 


` It, also, follows I think that, as pointed out by the Full 
Bench, the cause of action of all the reversioners is the same and 
arises ón the date of the alienation, and that the question dealt 
with in kani Anand Kunwar v. The Court of Wards 1 
as to when a remoter reversioner is to be allowed to sue, is 
merely a question as to which reversioners should have the conduct 
of the suit which ig instituted on a cause of action common to all, 


In the opinion of the -full bench, though the point did not 
arise for decision, havingiregard to the fact that the presumptive 
reversioner sues not on hs own behalf alone but on behalf of all” 
other possible reversioners as well, the language in which the suit 
is described m column (1) of Article 125 is large enough to include 
a suit in which, owing to exceptional circumstances, a reversioner ` 
other than:the nearest reversioner is allowed to be’ the plaintiff 
and have the conduct ofthe suit andin this view, the article 
applies to all suits by reversioners to question alienations during 
the widow's life-time, > ; | 

If this be not so, they were of opinion that Article 120 must 
be applied, and that as one cause of action arises to the whole 
body of reversioners on the date of alienaticn and they have no 

“1. (1880) I. L. R 6 Cal. 764 (P, 0) TT 


3 
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separate causes of action, their right , to sue must be deemed to 
accrue within the meaning of Article 120 on the date of the aliena- 
tion. ‘This would appear to be.in accordance with ‘the’ policy of 
the legislature which might on the’ “one hand have allowed the 
nearest reversioners to sue for declaratory’ “telief at- -any time during 
the life-time of the widow or on the other '.hand have prescribed 
that the adoption or alienation must be questioned if at all within 
a fixed period from the date of its taking: place but has taken a 
middle course and, whilst allowing the ‘reversioners to wait if they 
choose until the widow’s death, has permitted t»em to sue during 
her life-time for declaratory relief within‘a prescribed period only. 
The object no doubt was to afford an, inducement to bring these 


declaratory suits, which are- in the nature’ of suits to perpetuate ` 


testimony, while the recolleetion'” of the facts “is still 
fairly fresh, and this object “will be’ to a. great extent defeated 
if each reversioner as he becomes the: pene! is to have afresh 
starting point of limitation. = 


‘In tbis view, the ere suit is Tinei but as there are 
decisions the other way, at-least one of- which is subsequent to the 
. decisions of the Privy Council in Venkatanarayana Pillai v. 
Subbammal land in Janaki Ammaly. Narayanaswami Iyer 2 
` I would refer to a Full. Bench the question whether the present 
suit is barred by limitation. 


Kumaraswami Sastri, J. :—I “agree to the question being 
referred to the Full Bench. . 


V. Ramadoss for appellants; “If there was some reversioner 
capable of suing on the date of the alienation by the widow, the 
cause of action arises for all the Zeversioners. The subsequent 
birth of a reversioner does not give a fresh starting point or stop 


the running of time, Art. 125 of the Lim. Act prescribes the. 


period fora suit by reversicner, whether he is near or remote. 


[Seshagiri Ayyar, J . The language of the first column has 
reference to a suit by the nearest reversioner. | | 


"The first column has reference to the nature of the suit and 


— 


not to the person who ‘brings the suit as actual plaintiff. In the 





1. (1918) I. L. R. 88 Mad, 406=28 M. L. J. 685. 
2, (1916) I. L. R. 89 Mad. G84==31 M, D- J, 295. 
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present case the plaintiff i is the nearest reversioner and he comes 


f under art, 125. 


[Seshagiri Ayyar, J :—He might come under art, 120, as he 
was not born at the date of the alienation. 


| In suits of this kind, though only one person is on the record 
as plaintiff, he represents the entire reversioners. There ig only 
one single cause of action arising from a common injury to the 
reversion, The object ‘of the suit is to remove the common in- 
jury which is inflicted by the widow" sact. Even of art, 120 
applies the suit will be barred. 


[Oidfreld, J :—In what sense isa suit of this kind, ¢ a te- 


presentative suit, ] 


Reference was made” to pn TA Pillai v. Subbam-’ 
mall. Janakiammal v. Narayanaswami Ayyar ?. Chirvolu 
Punnamma v. Chirvolu Perrazu ?. 


[Seskagiri Ayyar, J: Isit your contention that even if a re- 


, mote reversoner sves unsuccessfully to set aside an alienation, the 


decision in the suit is binding on all the nearer reversioners ?] 


Yes. [Coutts Trotter, J : Prima facie a court will not allow 
the remote reversioner to sue. That is because the right person 
to represent the estate is the nearer reversioner and he is not be- 


fore the court. | 


Reference wag made to Ham Anand Koer v. The Court of 
Wards 4. The right of suit is common to all the reversioners but 
the conduct of it is entrtsted to the nearest reversioner in order to 
prevent the alienee from being harassed by a multiplicity of suits. 
Reference was made to Chiruvolu Punnamma v. Chiruvolu Per- 
razu 2, Rajah of Palghat v. Ramanunni 5 and to the cases cited 
in the order of reference, 


[Oldfield, J: Does explanation VI to S. 11 of the ©. P. Code 


“ apply to cases not falling under O. 1, R. 8.1 


Yes, if they are representative suits, 


1. (1915) I. L- R. 88 M. 406. 4, (1916) I. L. R. 89 M. 634. 
3. 11906) I. L. R. 29 M. 890, 401, 208. 

4, (1880) I. L. R. 8 I A 14; I. L. R, 6 0. 764. 3 

6, (1917)1.L BR. 41M 4,47 . 
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[Oldfield, J: Excepting a reversioner’s suit and possibly a 
suit by a creditor for avoiding a transfer by the debtor, there are 
no representative suits which, do not fall within O. 1, R, 8, C. P. 
C.] 

Reference was made to Rangamma v. Narasimhacharlu 1. 
If once it is established that a suit by a reversioner is a representa- 
tive suit, the decision is binding on the entire reversion. 


[Seshagiri Ayyar, J:—The question here is what i is the resul 
of an omission to sue. | 


In the case of a communal right omission to sue within the 
prescribed period bars not only the existing members but members 
| unborn, The same principle will apply. The case in Mussummat 
Chend Kuar v. Pertab Singh 2 is distinguishable for the cause 
of action in the second suit was different from that in the prior suit 
which was dismissed for default. Seealso Ramalinga v. Arumuga 3. 
Reference was also made to the following cases Mullapudi 
Ratnam v. Mullapudi Ramayya + Venkatasubbarayudu v. 
Ratnamma 5 Kalavathal v. Tiruppathi Pallavayan 6 Muthusame 
Mudaliar v.Masilamant Mudaliar T. [At this stage the Court 
stopped the vakil for the appellant and called upon the other side 


to reply.) 
P. Naran yanamur thi for respondentk; 


f Where there are several reversioners successively entitled to 
succeed to an estate held for life by a Hindu widow, no one of 
such reversioners derives his title from another reversioner— 
even it that other happens to be his father—but each derives his 
title from the last owner, The right of each-reversioner to sue for a 
declaration cannot accrue before he is born. Govinda Pillat v. Thay- 
ammal and Veerayya v. Gangamma 9. When there is an impro- 
per alienation by the widow, the whole of the body of reversioners 
may havea cause of action, but the right to sue exists severally and 
in succession for the different reversioners. The remote reversioner 


| cannot sue unless he proves fraud or collusion on the part of the . 


o ns 








(1916) 31 M. L. J. 26. 


(1909) I. L. R. 88 M. 842: 20 M L. J. 49, 65. 
(1904) I. L. R. 28 M, 57. 9, (1912) I, L, R. 86 M. 570e 


1. 

Z., (1888) I, L. R. 16 © 98, 101=16 I, A. 156. 

8. (1917) 38 M. L. J. 471. 4, (1902) I. L. R. 25 M. 781, 
5. (1910) 8 M. L. T. 121. 6. (1900) 10 M. L, J. 229, 
7. 
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Nearer reversioner, whereas in a suit under O. 1, R. 8, C. P. Code 
each individual has a right to sue on behalf of all. If he institutes 
a suit without such proof, the suis will fail. Rant Anand Kunwar 
v. The Court of Wards 1 Jhandu v. Tariff 2. In Venkatanara- 
yana Pillai v. Subbammal 8 the right to sue accrued to the remote 
reversioner on the death of the nearer reversioner who was thé 
appellant and the Privy council pointed out there was nothing in 
the processual law to prevent the former from continuing the ` 
suit. The question is whether there is only a single right to sue 
for all the reversioners. This is answered in the negative in 
Venkatanarayana Pillai v. Subbammal 8. `The "right to relief” 
ab p. 414 means the right to sue. 

` [Coutis Trotter, J.—That passage has reference to the right 
to the property. | 

[Oldfield, J:—The Privy Council say that there is only a 


` single cause of action for all the reversioners and that they can 


all join in the suit.] : 
‘The right to sue iz distinct from the cause of action and it 
vests successively. E 


[Sadasiva Iyer, J: The nearest 1eversioner has a preferential 
right to sue, The court ‘will nob entertain this special class of 
suits when brought by the remote reversioner, except on proof 
that the nearest reversioner has lost his preferential right by fraud 
or collusion. | 

The contigency must happen before the suit is brought by 
the remote reversioners. “At what phychological moment can it 
be said that the nearest reversioner has precluded himself from 

suing ? ; 
` (Oldfield, J. The remote reversioner can continue the suit 
if the nearer reversioner is guilty of laches in the conduc of the 
suit. ] 

[Sadasiva iyer, J. —That clearly slows “thah the remote 
reversioner need not wait till the nearer reversioner is barred.]. 

The mere fact than an action when brought by one rever- 
sioner is a representative action anda decision in such & suit is 
binding on all the reversioners does not lead to the inference’that 
the inaction of one reversioner bars all the reversioners. Art. 125 


1, (1880)I, E R.6 © 764. : 9 (1914) I. L. R. 87-A 45, 48 (P, 0.) 
| 8. (1915) L L. B 98 M. 406. 
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contemplates a suit by a person in existence at the date 
of the alienation. To apply an article of. the Limitation Act, it 
must be shown that the case comes within the firsi and the 
third column. Secti Kutti v. Kunhi Pathumma 1, 

Reference was made to Narayana v, Rama 2, Venkata Row 
v. Tuljaram Row è, Ramalinga v. Arumuga +. 

[Oldfield, J:—If each successive reversioner can wait for 6 
years from the date when the preceding- reversioner is barred, 
the very object of allowing a declaratory suit (which is to perpet- 
uate testimony) will be frustrated] > 

_V. Ramadoss was not called upon to reply. 

The Court expressed the following 

Opinions :—Sadasiva Aiyar, J.:-—-The facts out of which the 
question of law referred to this Full Bench arises may be shortly 
stated thus : ; l 

Butchayya, a Hindu died in 1890. The 2nd defendant, his 
‘mother, inherited his properties with the rights.and powers of a 
female heir. She sold the plaint properties in 1891 to the 3rd 
defendant. The then presumptive reversioner P. W. 1 who was 
entitled at once to sue for a declaration on behalf of the whole body 
of successive presumptive reversioners (including the 3rd defendant) 
failed to bring such a suit within the twelve years allowed to-him 
by article 125 of the Limitation Act, thatis, within November 
1903. The 3rd defendant who was benefited by the 2nd defen- 
dant’s alienation would, of course, not bring any such suit. 
Meanwhile, the plaintiff and the 1st defendant, (minors even at the 
date of this suit), were born to Butchayya’s step-sisters and they 


on their-birth became nearer presumptive reversioners than even : 


P. W. 1. The plaintif having been born in July 1910, brought 
this suit to avoid the alienation, in October 1915 within six years 


of his birth. The short question referred to the Full Bench is. 


1 


whether this suit is barred by limitation, 
To enable us to solve this question, arguments were addressed 
‘ to us on the following questions :— $ 
1.(a). When a Hindu widow makesan alienation voidable 
against the ultimate reversionary heir at her death or remarriage, 
does a single cause of action for a declaration of its invalidity arise 
at once to be availed of by the next presumptive reversioner by 


L A BATA a e Ab 
1, (1917) I L. R. 40 M. 10 40=83 M. L. J 820 (E. B.) 
2, (1912) I. L, R. 38 M. 396. 3. (1917) M. W. N. 30=6 1. W. 482. 
4. (1917) 88 M. L.J. 471. 
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bringing a suit on behalf of the whole body of successive rever- 
sioners till the opening of the reversion, and, in case the next 
presumptive reversioner by collusion or other act precludes him- 
self from availing himself of that . single cause of action, -bo be 
availed of by the next reversioner in the order of succession and 


so on, the suit whenever brought being based on the same single 


cause of action ? 


(b). Is article 125 the only article applicable to the suit 
based on such single cause ih action if 1 (a), is answered in the 
affirmative or 

2, Do several causes of action arise at different times to 
several reversioners when each preceding reversioner has lost his 
right to bring and conduct such a suit through collusion or other 
similar acts ? (I shall use the word “reversioner” for brevity as 
including a set of reversioners standing on an equal footing as 
among themselves). 


3 (a). If each successive reversioner gets a new cause of 
action does that cause of action spring up nót only when the pre- 
vious reversioner loses his right by collusion, etc.—positive act, 


but also when such right is lost by laches and consequent 
bar by limitation ? 


(b). If 2and 3 (a) are iaoea in the affirmative, what 
is the period of limitation and what is the article of the Limita- 
tion Act governing a suit. by the succeeding reversioner ? 


4, Where a ‘thew reversioner comes into being for the first- 


time by natural birth or by adoption (a) who geis preference by 
modern Hindu Law in respect of the status of presumptive rever- 
sionership over other pérsons who till then formed the body of 
reversioners or (b) who becomes entitled to sue by reason of 
collusion, etc, [see questions 2 and 3 (a)} does a fresh cause of 
action arise in the new reversioner so coming into being as above 
entitling him to bring a suit for declaration of the invalidity of 
the alienation ? 

5. If (4) is answered in the affirmative, what is the period 
of limitation for the suit by the new reversioner and what is the 
governing article of the Limitation Act ? 

(It will be seen from the facts of this case that it falls under 
the heading 4 above and that only questions 4 and 5 directly arise 
in this case), 


me 
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My Lord the Chief Justice in his well considered order of 
reference (if I may be permitted to say so with respect) expresses 
hig strong inclination to answer questions 1 (a) and 1 (b) in the 
affirmative, (that is, that there is only one cause of action arising 
on the date of the alienation to be availed of on behalf of all the 
body of reversioners in a single representative suit and that that 
cause of action is governed by article 125) and to answer questions 
2 to 4 in the negative. I entirely agree with the said conclusions 
and the reasons given for such conclusions. I shall shortly consider 
the decisions of this Court from Sakyahart Ingle Rao Sahib v. 
Bhavani Boyi Saheba 1 downwards in which observations inconsis- 
tent with the above conclusions occur. Those decisions are Saky- 
ahari Ingle Rao Sahib v, Bhavani Boyi Saheba, 1 Govinda Pillai v. 
Thayammal, 2 Veerayya v. Gangamma, ? Chinna Veerayya v. 
Lakshminarasamma, 4 Arunachalam v. Vellaya, ? Narayana 
v. Rama ë and Venkata Row v. Tuljaram Row *. 

As regards Sakhyahari Ingle Row „Sahib v. Bhavani Boyt 
Saheb 1, Arunchallam v. Vellaya 5 and Chinna Veerayya v. 
Lakshminarasamma + the law laid down in those three cases to 
the effect that when the next presumptive reversioner who has 
brought a suit to set aside an alienation dies, the suit abates finally 
and the next man entitled to stand as presumptive reversioner 
cannot carry it on but ought to bring a fresh suit of his own has 


been directly overruled by the decision of their Lordships of the 


Privy Council in Venkatanarayana Pillai v. Subbammal, 8 the 
dicta laid down in which have been confirmed by their Lordships 
in Janaki Ammal v. Narayanasami Aiyar, 9 and though the above 
three cases of this Court were quoted before their Lordships by 
the counsel for the respondents in the case in Venkatanarayana 
Pillai v. Subbammal 8 to` support his contentions, he was un- 
successful, - 7 
In Govinda Pillai v. Thayammal? the learned Judges 
answered the question 3 (a) to the effect that even the loss of the 
right to sue by the bar of limitation through the laches of previous 
sets of reversioners would vest a new cause of action ina rever- 
- sioner of a succeeding class, that if the latter was not in existence 
at the date of alienation, a new cause of action vested in him at 





1. (1904) I. L.R. 27 Mad. 688. a. (1904) I, I. R. 98 Mad. 57. 
3. (1912) I. D. R. 86 Mad, 570. 4. (1912) I, L. R. 87 Mad. 406. 
5, -(1912) 28 M. L. J. 719. 6, (1912) I. L. R. 88 Mad. 896. 
7. (1917) M. W. N. 80. s$. (1915) I, L.R. 38 Mad. 406, 


9. (1916) I. L. R. 39 M. 684. 
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his birth, (question 4) that he had six years under Article 120 
from when his cause of action arose and if thai six years expired 
before he attained majority, he was entitled under S. 7 of the 
Limitation Act to three years from his attaining majority to 
bring his suit. I am convinced in my mind that the reasons 
given for the conclusions in Govinda Pillai v. Thayammal 1 
decided by Davies and Benson, JJ. are inconsistent with the 
reasons given in the unanimous and fully considered opinion of 
the Full Bench of five judges of this Court (including the same 
learned Judges, Davies and Benson, JJ.) in Chirwolu Pum- 
namma v. Chiruvolu Perrazu 2, Sir S. Subramania Aiyar as the 
Officiating Chief Justice being a member of the Bench which 
made the reference tothe Full Bench consisting of Sir Arnold 
White, C. J., Subramania Aiyar, Davies, Benson and Moore, JJ, 
The Full Bench case in Chiruvolu Punnanme v. Chirwolu 
Perrazu 2 was no doubt a suit by a reversioner to set aside an 
adoption while that in Govinda Pillai v, Thayammal 1 was one to 
set aside an alienation by the widow, but as pointed out in 
Chiruvolu Funnamma v. Chiruvolu Perrazu 3 and by thier Lord- 
ships of the Privy Council in Venkatanarayana Pillai v. Subb- 
ammal 4 there is no distinction in principle between the two 
kinds of suits “as regards the position of the plaintiffs.” Both 
Sakhyahari Ingle Row Sahib v. Bhavani Boyi Saheba 5 and 
Govinda Pillai v. Thayammal 1 are referred to in the Full Bench 
decision in Chiruvolu Punnamma v. Chiruvolu Perrazu 2 both in 
the arguments and in the judgment at pages 399 and 400 and 
410 and though it is not expressly said that they are dissented 
from, the whole reasoning (see pp. 400 and 410) indicates in my 
opinion, that they were not approved of. 


As regards Veerayya v. Gangamma 8 I agreed with Sundara 
Aiyar, J. in the judgment pronounced by him that, notwithstand- 
ing Chiruvoiu Punnamma v, Chiruvolu Perrazu 2 the decisions 
in Sakhyahari Ingle Row Sahib v. Bhavani Boyi Saheba 5 and 
Govinda Pillai v. Thayammal 1 were still good law because 
there were several dicta of the Privy Council to the effect that one 
reversioner did not claim through another as regards suits to set 





1. (1904) I. L. R. 28 Mad, 67. 2. (1906) I. L. 'R. 29 Mad 390. 
3. L L. B. 29 Mad. 390, 400, 410, 
4, (1918) I L. R. 38 Mad. 406, 412. 5. (1904) I. L. R. 27 M,588. 


6. (1912) I. L. R. 85 M. 570 
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aside alienations. We thought that those dicta constrained us to 
decide cases of suits to set aside alienations differently from the 
. way in which they ought to be decided if the principles enunciated 
in Chiruvolu Punnamma v. Chiruvolu Perrazu + were logically 
applied. i 

In Narayana v. Rama ? there are certain obiter observa- 


tions by me approving of Veeraya v. Gangamma 3, the decision’ 


itself in Narayana v. Rama ? being one dismissing the suit on 
the ground that the plaintiff-reversioner was estopped . from 
questioning the alienations. 

In Venkata Row v. Tuljaram Row £ there is again an obiter 
dictum (at page 36) that, a minor not born on the date of an alie- 
nation gets an independent cause of action from the date of his 
birth notwithstanding that there were nearer reversioners who by 
collusion with the widow or by having allowed 12 years to elapse 
from when they were entitled to come in as plaintiffs did not or 


could not attack the alienation. The suit in that case also was - 


dismissed on a wholly independent ground, namely, that the court 
had a discretion to grant the’ declaratory relief and that that case 
was not a proper one to grant such relief. 

As regards the dicta of the Privy Council which were relied on 
in geveral cases in the other High Courts (I shall not refer to those 
cases in detail) and in this Court even after the decision in Chiru- 
volu Punnamma v. Chiruvolu Perrazu 1, I entirely agree with 
my Lord in his observations about them in his order of reference ; 
“and as I am not likely to add to the cogency and the strength of 
the arguments found in the said observations by putting them in 


my own language, I shall certainly. not attempt to do so. Congid-, 


ering the outstanding fact of “the identity of interest on the part 


of the general body of reversioners, near and remote, to get rid of’ 


the transaction which they regard as destructive of their rights.” 
(Venkatanarayana Pillai v. Subbammal 5), I think it is impossible 
to hold that several suits could legally be maintained founded on 
such an identical interest and involving the same questions of law 
and fact so far as the dispute about the validity of an alienation 
is concerned. The inconveniences of holding otherwise have been 
cogently pointed out in the Full Bench decision in Chiruvolu 
Punnamma v. Chiruvola Perrazu 1. The act complained of is “‘to 





1. (1906) I. L. R, 29 M. 890. 3. (1915) I. L. R. 88 Mad. 396. 
3. (1912) I L. R. 86 Mad. 570. 4. (1917) M. W. N. 80. 


5. (1918) LL.R. 88 Mad. 406 at p. 413. | 
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the common detriment ” of the body of reversioners as a whole just 
as the relief sought is intended for their common benefit (see Ven- 
ratanarayana Pillai v. Subbammal 1). If several suits are allowed 
to be brought so that the matter once sued on with the then pre- 
sumptive reversioner as plaintiff could be litigated over and over 
again “to the detriment and injury of all parties, the position 


‘of affairs would become almost intolerable’? as when the 


adjudications in favour of or against a Karnavan as such 
were denied before Vasudevan v. Sankaran,® to have a 


‘binding character with reference to the other members of the 


tarwad and led to such a position, The justice and expediency 
of making adjudications in such cases final as far as possible 
is manifest, and if the whole existing body of reversioners 
both near and remote can be made parties (as has been now 
settled) and the conduct of the suit can be allowed by the Court 
to any of them on sufficient grounds (just as it was taken away 
on appeal from the plaintiff and given to other worshippers in the 
Mamudi temple case), there is no injustice whatever in applying, 
article 125, so far as a suit for the declaration of the invalidity of 
an alienation by a female heir is concerned and in further holding 
that there should be only one representative suit brought in the 
interest of all the reversioners, though the Court in its discretion 
will, as a rule, not allow a remoter reversioner to institute and 
have the conduct of such a suit except on sufficient grounds (such 
as collusion, acts amounting to estoppel, gross laches, risk of the 
disappearance of "necessary . evidence, reasonable danger of the 
right to sue becoming barred by limitation if the remoter rever- 
sioner is not allowed to institute the suit, and so on). 


If such is not the rule, article 125, evidently intended to 
discourage belated declaratory suits, might as well be removed from 
the statute of limitations. If the second contingent reversioner 
can wait for nearly 6 years after the first presumptive reversioner . 
is barred, ithe third contingent reversioner again for nearly 6 
years after the second is barred. and so on and if newly born 
reversioners can wait till nearly 3 years after each attains 
majority, to bring a suit notwithstanding that living reversioners 
failed during 50 years after the alienation to bring such a suit or 
even failed in suits brought by them before the new plaintiff was 
born, the object of article 125 is almost wholly defeated. l 


1. (1915) I, L. R. 88 M. 406 at p, 411. ` 2, (1897) I. L. R, 20 M. 129. 


PART IIL. | THE MADRAS LAW JOURNAL REPORTS. 75 


‘The argument based on the supposed, injustice of barring a 
man’s right of suit before he is even born ‘does not impress me. If 


the unborn future members of a whole community, (say a vadagalai ; 


community, as in the illustration suggested by my learned brother 
Oldfield, J. in the course of the argument) could be barred from 
the exercise of a vital mode of worship by limitation owing to the 
long established adverse acts of a rival -community, I do not see 
why the failure of existing members of a body to bring a repre- 
sentative suit for the benefit of unborn members also should not 
bar such unborn members, See also Muhammad Amir v. Sumitra 
Kuar 1, | i < 

It must be remembered that even the very first presumptive 
reversioner has only a possibility of succeeding or spes successionis 
(Bahadur Singh v. Mohar Singh, 2 and Amrit Narayan Singh 
v. Gaya Singh 3.) In conceding a right of suit to persons possess- 
ing an interest of this defeasible character, the case law provided a 
very exceptional remedy and (if I may be permitted to say so with 
respect) an anomalous remedy. It must algo be remembered that 
under the more ancient and liberal Hindu Law, a wife as heir of 
her husband succeeding as his remaining half anda mother suc- 
ceeding to her son who was her own: flesh and blood had full and 
absolute rights of ownership ; and it is only, mediaeval pious text 
interpolators and reactionary commentators with low views of 
women’s position and morals that took advantage of texts intended 


for the chivalrous protection of the properties of women by men, . 


a vedic text about women being. nirindryas’ (whose meaning was 
twisted and perverted beyond recognition ) and mere moral precepts 
to widows as to the conduct of noble Sadhwees that had made a 
female heir almost. a trustee for the future and unascertained 
reversioner who might happen to be the heir of her husband or 
her son at her death instead of making the inheritance pass to 
her own heirs. I confess that I have no sympathy whatever with 
these problematical reversioners and unless the law corhpels me 


| to do so, I am notinclined to unduly favour them. It was argued: 


that because the heir at the death of the widow is allowed under 
article 141, a period of 12 years from her death to recover 
possession of the alienated property, there is no harm in allowing 
numerous declaratory suits also during her lifetime to different 


persons without any reference to the lapse of time since the date 





1 (1914) I. L. R, 36 A. 424. 2. (1901) L, R-:29 I A. 9: I. L. R. 24 A. 94, 
3: (1918) 34 M. L. J. 298. 
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of alienaticn, Apart from the difference between a declaratory ' 
suit and a suit for possession, the alienee has in a suit for posses- 


. Sion brought against him by the ultimate heir after several 


years the advantage of the rulings of the Privy Council that the 
evidence of the necessity for and of the: inquiries made about 
the necessity for a longstanding alienation should be considered 
indulgently in favour of the validity of the alienation. 

Lastly it seems to me that it is a glaring anomaly that while 
an alienee from a mortgagee or even a trustee is protected after 12 
years from the date of the alienation under article 134, while an 
alienee even from a minor’s guardian is protected after three years 
from the date of the mmor’s attaining majority under article 44, 
when even a son supposed to have equal rights with his father in 
the ancestral property if he is born after an alienation by his 
father cannot acquire by birth any right to attack that alienation, 
a reversioner with a spes successionis and not born till several years 
after an alienation by a female heir should have 12 years from 
the date of the death of the Hindu female heir (who has certainly 
greater rights of ownership than a guardian or a trustee) to sue 
for possession of a property alienated by her, say more than 60 
years before her death. I am wholly unable to understand why 
the legislature should have been so very solicitous about such 
remotely contingent interests. If the legislature decides against 
a recent proposal made in the Local Legislative Council to 
allow Courts to grant sanctions to alienations by widows so as to 
make the title of „the alienee thereafter unquestionable, I hope 
that article 141 would, at least, be modified by the addition of a 
clause “or 24 years from the date of the alienation not declared 
invalid by decree in an appropriate suit; whichever term first 
expires.” The first column of the article might also be made clear 
by confining its operation to Mahomedans governed by Hindu law 
through custom. In Garikipati Paparayudu v. Rattanma 1 
I stated, “the very object of allowing a suit by a contin- 
gent xeversioner has been unfortunately, if I may be per- 
mitted to say so, defeated to a very large extent by the 
decisions which are binding on us to the effect that a decree 
passed in favour of or against such a reversioner is not binding on 
a remoter reversioner. I might be permitted to hope that the 
legislature would see fit to enact that the decree ia a suit bona fide 
brought and litigated by the then nearest reversioner is binding 

1. (1912) M W.N 1176, 1179. , 
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on the remoter reversioners.” I am glad that the recent pronounce- 
ment of the Privy Council in Venkatanarayana Pillai v. Subbam- 
mal 1 has the effect of . overruling the decisions which I 
referred to in the above passage. But so far as suits for 
possession on the death of the female heir are concerned, the 
assistance of the legislature is still necessary. 


In the result, I would answer the questions (1a) and (1b) for- 
mulated by me in the affirmative, and questions (2) and (4) in the 
negative. Questions (a), (3b) and (5) do not arise on these nega- 
tive answers to the other questions. As regards the question 
directly referred to us, I agree with the answer in the affirmative 
suggested in the judgment of my Lord. 


Coutts Trotter, J:—The history of the case-law on the 


subject in this Presidency has been so exhaustively reviewed by the . 


learned Chief Justice in his order of reference that no useful pur- 
pose would be served by covering the same ground. The only 
point we have really to determine is whether the decision of the 
Privy Council in Venkatanarayana Pillai v. Subbammal 1, con- 
cludes the question referred to us. That decision was cited in a 
later decision of the Privy Council, Janaki Ammal v. Narayana 
swami Ayyar 2, as expounding the law on the subject and 
establishing the doctrine that a reversionary heir appealing to the 
Court for the conservation of the property does so in a represent- 
ative. capacity. In Venkatanarayana Pillai v. Subbammal 1 a 
reversioner brought a suit to set aside an adoption by a widow. 
Pending an appeal to His Majesty in Couneil he died. The 
Privy Council decided that his grandson might be brought on 
the record as appellant in his place and that the appeal did 
not abate by reason of the death of the- original appellant. The 
decision was based on the express ground that the suit was 
a representative one and enured for the benefit of the whole 
class of reversioners. It seems to me impossible to escape 
from the logical conclusion that, if it enures for the benefit of all, 
it must equally enure to the detriment of all. As the learned 
Chief Justice says in his order of reference, to hold otherwise 
would almost be a contradiction in terms. One sentence in their 
Lordships’ judgment was pressed upon us.by Mr. Narayanamurthi 
as indicating that their Lordships did not mean to question the 
right of each reversioner as he became nearest in succession to 








1, (1915) I. L. R. 38 Mad. 406.; 28 M, L. J. 596. 
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F. B. litigate his own claims unhampered and unaffected by anything 
Jhallagundla done or left undone by his predecsssors in the line of succession. 
Varamma The sentence appears on page 414 of I. L. Ri, 38 Mad. 406, and is. 


v. * We 
Madafa worded as follows :—“ The right torelief on the part of the rever- 
ap aa sioners exists severally in order of succession, and arises out of one 





PEN and the same transaction impugned as invalid and not binding 
Trotter, J. against them asa body.” The right to relief i in the sense of the - 
right to obtain possession of the propertyno doubt exists in order 
of succession, but I take their Lordships’ judgment to mean ' 

that the right to relief ofa declaratory nature against the 
transaction impugned avises simultaneously and jointly for 

all the reversioners at the moment the act is done. It follows 

im my judgment that if a reversioner who is competent to do so 
challenges an alienation or an adoption unsuccessfully or fails 

to challenge if within the period allowed by the law of limit- 

ation, the result is binding on his successors in the reversion. The 
argumentum ab inconvenienti is pressed upon us, that so to decide 

would open the door to fraudulent and collusive actions between 

the widow and the nearest 1eversioner bartering away the rights 

of subsequent reversioners. I think the answer to be that proof 

of such fraud and collusion would at once invalidate the result 

which was sought to be achieved. It appears to me that the 
hardship of allowing an alienee or an adopted son to be harassed 

by an endless series of suits by successive reversioners each raising 

; the same point and each more difficult to meet with the lapse of 

time, is infinitel ygreater. 
The result is that in my opinion, the present suit is nee 
and that Govinda Pillai v. Thayammal 1, Veerayyav. Gan- 


gamma *, Narayana v. Rama 3, and Venkata Row v, Tuljaram 
kow £ are no longer law. ° 


Ayling, J. Ayling, J :—I would answer the question in the affirmative, 
, ‘and concur in the judgment of Coutts 'Trobter, 5 
Oldfield, J. Oldfield, J :—1 desire to express no opinion except on the 


. question directly referred to us; and I would answer it in the 
affirmative for the reasons given by Coutts Trotter, J. in his 
judgment. 

` Seshagiri Seshagiri djar, j. :—The case-law is fully diana in the 
Aiyar, J. order of reference made by the learned Chief Justice, I entirely 
agree with the conclusion he has come to. I shall only refer tc 


1. (1904) I. L. R. 48 Mad. 57. 2. (1919) I. L. R. 86 M. 570.: 22 M. L. J. 269, 
3. (1917) I. L. R, 88 Mad. 896, 4. (1917) M. W, N. 80. - 


| 
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two or three cases aia to the Limitation and the Specific Relief . 
Acts to make my position clear. It is not'denied that the object 


of a suit by a reversioner for a declaration either that the adoption 
is invalid or that the alienation is void beyond the lifetime of the 
alienor is to perpetuxte testimony., The party suing gets no 
immediate, benefit. It very often happens that the ultimate 
benefit of the declaration is enjoyed by somebody else. 


It is clear therefore that the nature of the suit is to obtain a 
pronouncement not for the persona! benefit of the plaintiff nor for 
obtaining any immediate relief to himself. The. right of suit is 
' given by S. 42 of the Specific’ Relief Act which has been framed 
according to Mr. Collett, once a judge, of this Court and who has 
written a commentary upon the Act, upon the -basis of the 
Scotch Law. According to the English Law. a declaration 


of right was obtainable only as introductory to some other ` 


relief which the Chancery Court proceeded to award, See 
Fischer v. Secretary of State for India in Council t, But 
apparently under the Scottish action of declarator, declaratory 
actions were entertained for making a matter clear which was 
then doubtful although no immediate relief was expected or 
granted. Very likely it is this principle of the law of Scotland 
that has been accepted by the framers of the Indian Code. It is 
clear that the right of suit is given only ‘With aview of dispelling 
a cloud which may attach to the title when the life estate ends. 
The fact that in India widows in possession of their husband's 
properties have been found to alienate them in favour of strangers 
to the prejudice of the possible claimants at the end of a ‘long 
period of suspense might have induced the legislature to give to 
the reversioners aright of suit, while ‘the evidence was still 
available and fresh, to contest the action of the widow, leaving it 
to the actual heir on the death of the widow to avail himself of 
that relief before taking possession of the property. Prima facie, 
therefore ‘it may be taken that the right agitated i ig not an 
individual right but a corporate right. a 


Mr. Narayanamurthi strongly relied upon the course of deci- 
' sions beginning with Rani Anund Koer v. The Court of Wards 4, 
for the proposition that the right possessed by each reversioner is a 
several or individual right and noi a common right. In my 
opinion these decisions do not help the learned vakil. . What was 
1. (1898) L. R. 26 I. A. 16 at 28=22 M. 270. 2° (1880) L. R. 8 I. A. 14 
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decided in these cases was that ifthe immediate or presumptive 
reversioner does not sue to perpetuate the testimony a remoter 
reversioner can institute such a suit. It must be remembered 
that in such suits the presumptive reversioner is almost invariably 
impleaded as a defendant. The suit is really one brought on 
behalf of the person who is unwilling to litigate the matter. We 
are familiar with cases wherein a trustee of a temple does not 
take action when he should, and his co-trustee or the beneficiary, as 
the case may be, brings a suit impleading the unwilling trustee as 
a defendant. In such cases it is not an individual right possessed 
by the co-trustee or the beneficiary that is being contested in 
Court ; it is the right belonging to the trust itself that is really 
litigated, In England there are cases where the cestui que trustent 
have been compelled to use the name of the trust in suits brought 
by the beneficiaries. Similarly a suit brought by a remoter re- 
versioner which ought to have been instituted by the presumptive 
reversioner is not an action which is special to himself but is one 
in which he is interested along with the defaulting reversioner. 


Therefore I do not think that the cases from Ram Anund Koer v. 


The Court of Wards? leading up to Jhandu v. Tarif?, are any autho- 


rity for the proposition that each reversioner has a separate right. . 


There can be no doubt that the cause of action is one and the 
same, But, what was strenuously argued was that the right of 


suit upon the single cause of action is different in the case of each - 


reversioner, Reliance was placed for this proposition upon a 
sentence in the judgment of the Judicial Committee in Venkata- 
narayana Pillai v. Subbammal 8, At page 414 their Lordships 


‘observe: “The right to relief on the part of the reversioners 


exists severally in order“of succession, and arises out of cne and 
the‘same transaction impugned as invalid and not binding against 
them as a body.” I do not understand this sentence to lay down 
that the suit for declaration is not in respect of a right common to 
a body of persons, The reference to rights existing severally may 
be explained as indicating that the remoter reversioners can them- 
selves be plaintiffs ; “the order of succession” only suggests that 
it is not every remote reversioner that can come to Court without 
asking persons before bim to undertake the task of getting their 
common right vindicated. I do not think that this sentence can 
be construed in the way the learned vakil contended for. 





1 (1880) L. R. 8I. A14. ` 2 (1914) I. D. R. 87 All, 45=28 M. L. J. 468. 
3. (1915) L L. R., 88 Mad. 406. 


~- 
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The decision of the Committee on the other hand P. B. 
lays down definitely that the reversioners as a body have Ghallagundia 
a common interest and that the right litigated is a joint right.  Varamma 


It is stated in page 412: “Ii is the common injury to the re- Vedat 
versionary rights which entitles the reversioners to sue.” And enki 
again at the top of page 413 it is stated: “ There remains the ace 

eshagiri 


outstanding fact of identity of interest on the part of the general  Aiyar,J. 
body of reverioners, near and remote, to get rid of the transaction 
which they regard as destructive of their rights.” 

The next point for consideration is, granted it is a joint right 
and that any conclusion come to in aguit brought by one of the 
reversioners will be binding upon the others also, does it follow 
that the failure to institute a suit by. the reversioners precludes 
others from suing for such a relief? 9, 11, explanation 6, of the 
Civil Procedure Code enunciates the principle of res judicata 
where action has been brought to vindicate a right common to ~ 
the plaintiff and to others. Notwithstanding the statement in the 
judgment of the Privy Council in Vinkatanarayana Pillai 
v. Subbammal } that a consideration of the question of res 
judicata is irrelevant, [ hold with the learned Chief Justice 
that it is impossible to resist the conclusion that if the 
right litigated is a common right and if that litigation has 
been honestly conducted the other reversioners are affected 
by the bar of res judicata. This is a logical result of the 
decision of the Judicial Committee ; the next step may be reached 
by the application of the principle contained in 8, 7 of the Limita- 
tion Act. The principle of that section: is that if there are some 
persons in existence who are adults who could have safe-guarded 
the common rights of themselves and of others similarly situated, . 
the failure of the persons who are sui juris to litigate the right 
will start the cause of action not only against themselves but also 
against. persons in similar circumstances. In my opinion the 
general principle of law implied in this section is applicable to the 
case of reversioners. 

The last argument of Mr. Narayanamurthi related to the 
construction of article 125 of the Limitation Act. In terms, that 
article applies only to the, presumptive reversioner. I was rather 
inclined to think that the suggestion contained in the Full. 
Bench decision in Chirwoolu Punnamma v. Chirwvolu Perrazu 2 
at the top of page 409, that the worlds “ Hindu...... sees cee WhO-if 
1, (1915) I. L. R. 88 Mad. 406, 9. (1906) I. L.R. 29 Mad, 390=16 M, L. J. 807. 
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the female died,” etc., in the article would comprehend for the 
purposes of the article, a remote reversioner allowed, by law to sue 
in his stead, was somewhat far-fetched ;' but it seems to me on 
further consideration that if a remote reversioner has only the con- 
duct of the litigation not for himsef but on behalf of the body of 
reversioners and for the benefit of the person who is entitled to 
recover when the succession opens, there is nothing wrong in 
holding that the article is applicable not only to the presumptive 
reversioner but also to the remota reversioners as well. If my 
suggestion that the remote reversioner is really suing in the name 
of the presumptive reversioner is right, the article is clealy appli- 
cable, The proper way to look at these suits is to regard the 
plaintiff reversioner as being entrusted with the conduct of litiga- 
tion on behalf of a body of perscns: ordinarily, the nearest rever- 
sioner is the person most competent to conduct it; he has the 
right of preference; but circumssances may show that the position 
of dominis litis should be taken away from his hands and should be 
entrusted to another. That in my opinion is the true principle 
underlying suits by remote reversioners. At present I am rather 
doubtful whether the residuary article 120 is applicable to suits by 
remote reversioners. There is an observation about it in Venkata- 
Row v. Tuljaram Row, 1 but as that decision has gone up to the 
Privy Council, it is not necessary to discuss the question any 
further. 

Mr. Narayanamurthi then argued that even supposing article 
125 applied to remote reversioners, it cannot apply to a person 
who was not in existence on the date of the alienation. I am 
inclined to agree with him in this contention. The articles in 
the Limitation Act must be construed reasonably, and if a cause 
of action accrues at a time when a person was not born, he must 
not be affected by it. But, Ido not think that that conclusion 
really affects the matter, The law must be taken to have intend- 
ed to provide only for cases of persons who were in existence on 
the date of the alienation or acoption. 

As I stated at the outset, the main object is to perpetuate 
testimony and that object can be gained ordinarily by persons who 
wore alive at the date of the alienation and who were capable of 


~ bringing before the Court circumstances showing that the alienation 


is not binding. The rights of the actual heir are not jeopardised . 
1. (1917) M. W. N. 80. 


t 
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It looks by the language of article 125 as if the legislature con- 


sidered it sufficient to give this extraordinary relief of declaration 
only to persons alive on the date of the alienation. The decision 
in Chiruvolu Punnamma v. Chirdvolu Perrazu 1 is exactly in 
point and I think it was rightly decided. The obiter dicta con- 
tained in the judgments of the Judicial Committee in the various 
casés referred to by Mr. Narayanamurthi have been explained 
away by the learned Chief Justice, and Ido not wish to add 
anything to that discussion. I would, for the reasons given, 
answer the question in the affirmative. 
A. V. V. 
IN THE HIGH COURT OF J UDICATURE AT MADRAS. 
PRESENT —MR. JUSTICE ABDUR Henig AND MR. JUSTICE 
SESHAGIRI ÅIYAR. : 4 


The Deputy Collector, Madura . Appellants * in ail. the appeals . 


„Division i (Petitioner. y 
v., ; 8 N 
Muthirula Mudali and others ... Respondents (Claimants)... 
Land Acquisition Act, (Act I of 1894) S. 5t—Appeal by the Deputy Collector 
with regard to ihe valuation of some of the plots acquired—Memorandum of 


objections by the claimant regarding other plots comprised in the same petition—- ` 


Whether lies—Civil Procedure Code, O. 41, Rr. 22 and 83—Right to ‘file memo- 
randum of objections as to parts of the decree not appealed against. 
When an appeal is preferred to the High Oourt in respect of the valuation of 
some of the plots in a land acquisition” cage, it is open to the respondent to 
‘prefér a memorandum of objections relating not merely to the plots covered by 
the appeal but also to the other plots, which are the subject of the same petition, 
though not covered by the appeal, under O. 41, R. 22 of the Code of Civil Procedure. 
A memorandum of objections may be filed against the ‘deoree as a whole or 
against any part of it though it may not be the ‘subject. matter of the appeal. 
Kamat v. Kamat ?, followed. i 
S. 54 of the Land Acquisition Act makes no departure irom the ordingry rule 
ofthe Oivil Procedure Code, that the memorandum of objections need aot be 
confined to the subject-matter of the appeal, 


Appeals against the decrees of the District Court of Madura 
in O. P. Nos. 622, 624, 625 and 627 of 1916 respectively. 
The Government Pleader (V. Ramesam) for the Appellant. 


“A, Sambamurthi Aiyar, C.V. Ananthakrishna Aiyar and ` 


‘M. Subbraya Aiyar, S. Subramania Aiyar and W. ‘Kothanda- 
ramiah for Respondents. AN 
The Court delivered the. following te 
Judgments :—Abdur Rahim, J :— These inet in my 
opinion must fail." Objection is taken to the valuation of the 


* A. S. Nos. 267 to 270 of 1917.- ms 16th March, 1918. 


3. (1912) T. L. R. 29 Mad, 890,409. 2 (1884) I. Ls R. 8 Bom, 868. 
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District Judge in respect of plots 511 F, 611 G, 383, A2. The 
District Judge has awarded Rs. 1,143 per acre for all these plots. 
Mr. Ramesam contends that these are back lands and that there- 
fore they ought not to be valued at the same rate as the lands 
with frontage. But I think the District Judge is right in holding 
that the purchase by the Madura Mills Company in 1915 of lands 
similarly situated furnishes a good index of the proper market 
price. We have considered the question carefully and are not 
prepared to dissent from the District Judge’s estimate. 

The appeals are dismissed with costs. The time for payment 
will be 8 months from this date. 

A preliminary objection has been taken with reference to the 
memoranda of objections. The memoranda of objections relate 
not merely to the plots covered by the appeals but also to other 
plots, though all the plots to wh'ch the memoranda of objections 
relate are she subject of the same petition to which the appeals 
relate. I should take it that each petition forms a separate case 
in the land acquisition proceedings and the award on each petition 
is a separate decree. S., 54 of the Land Acquisition Act incor- 
porates by reference the provisions of the Civil Procedure Code 
applicable to appeals from original decrees. Order XLI, Rule 22 
(1) of the Civil Procedure Code provides for memorandum of 
objections in these words: “ Any respondent though he may 
not have appealed from any part of the decree may not 
only support the decree on any of the grounds decided against 
him in the coust below, but take any cross objection to 
the decree which he could have taken by way of appeal 
provided he has filed such objection in the appellate court within 
one month from the date of service on him or his pleader of notice 
of the day fixed for hearing the appeal, or within such further time 
as the appellate court may see fit to allow.” The section is express- 
ed in very general language, but after having heard the matter 
fully discussed I have little doubt that a memorandum of objections 
may be filed against the decreas as a whole or against a part of it 
which may not be the subject-matter of the appeal. One of the 
strongest cases that have been brought to our notice is that report- 
ed in Kamat v, Kamat}, tha judgment of Sargent, C. J. There 
the appeal was with respect to costs disallowed by the lower 
court and the memorandum of objections relased to the decree on 
the marits and it was held that such cross objections could lie. 

1, (1884) I L R 8 B 368 





- 
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There is also a Full Bench ruling’ of this court in Munisamé Chetty 
v, Abbu Reddi 1, There by a memorandum of objections a question 
which affected a co-respondent to the appeal was allowed to be 
raised. Our attention has also been drawn to a judgment of 
‘the Bombay High Court, Raghunatha v. Secretary of State 2. 
The case there arose out of a matter under the City of Bombay 
Improvement Act. The appeal was with reference toa certain 
percentage allowed for water-cess. while. the memorandum of 


| Objections raised a question as regards the allowance for vacancies, ` 


and it was held that such a memorandum of objections was valid 
Mr. Ramesam while conceding that under the Civil ‘Procedure 
Code it is not necessary that the memorandum of objections should 
be only with reference to that part of the decree which is. the 
subject matter, of the appeal, argues that S. 54 of the Land Acquisi- 
tion Act makes a difference so far as appeals in land acquisition cases 
are concerned. He lays'stress on the provision of that section “an 
appeal shail lie to the High Court from the award or from any part 
of the award of the court inany proceedings under this Act” and 
argues that the legislature in expressly saying that an appeal shall 
lie from any part of the award wanted to imply that the decree 
‘under appeal must be taken to be that part of it to which objection 
was taken by the appellant. He then argues that the memoran- 
dum of objections must be confined to the subject matter of the 


‘appeal itself as that is the decree ‘that is appealed against within ’ 


the meaning of S. 54. But what S. 54 enacts is in no way 
different from the ordinary provisions of the Civil Procedure Code, 


because an appeal may be filed against the entire decree or any. 


- part of it. Once an appeal is filed, a memorandum of objections 
may be filed by the respondent with reference to any portion of 

` the decree to which he objects. I do not think therefore. that 
5. 54.of the Land Acquisition Act makes any difference in the 
law and I hold that the respondents’ are -entitled to press their 
memorandum of objections. 

On the merits, I am satisfied that the District Judge has 
giver a perfectly fair price for the plots referred to in the memo- 
randum of objections and I dismiss them with costs. 

Seshagiri Aiyar, J :—I agree, On the merits, although there 
is this that must be said in favour of Mr. Ramesam’s contention 
that fhe frontage should be differently valued from the back por- 

tion, having regard to the fact that the: valuation on-which the 


1. (1918) I JIL R. 88M. 705; 27 M.0.7.740. . 2. 1905) I. L R 29 B, 614. - 
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District Judge has relied was given a year before the proclamation, 
I agree with my learned brother m holding that the value fixed 
by the District Judge does not err on the side of giving the 
claimants too much and that the appeals must be dismissed. 

On the question of the memorandum of objections, my mind 
had been vacillating a good deal during the course of the argument 
and, after having had the matter fully discussed, I have also come 
to the conclusion that the respondents are entitled to be heard. 
There is a great deal to be said in favour of the view taken by 
Lindley, M. R. in National Society for the Distribution of Electri- 
city by Secondary Generators v. Gibbs 1, The learned Lord Justice 
points out that if a cross notice is given in respect of 
a matter which is not the subject matter of the appeal, ordinarily 
a party should not be heard about it. But the language of the 
Civil Procedure Code is very wide. Reading Order XLI, Rule 22 
and Rule 83 of the same order together it looks as if the legislature 
intended to give a party every méans of remedying the injustice 
which has been done to him by the action of the lower courts. It 
is arguable that as the inherent powers vested in the court by 
Rule 33 are wide enough to cover all cases of injustice, Rule 22 
should be confined to cases where the objection relates to the 
subject matter in appeal ; but it is doubtful whether the party's 
right of invoking the aid of the court was intended to be less 
extensive than the right of the court to move swo motu, having 
regard to the language of Rule 22. In my opinion, it is safe to 
say that wherevet the right of a respondent has been imperilled 
by the appellant preferring an appeal, it is apparently the inten- 
tion of the legislature that every facility should be given to 
him to get his rights adjusted by filing a memorandum of objec- 
tions. The decision to which my learned brother referred in 
Kamat v. Kamat 2 isa very sirong illustration of this view. The 
decision in Munisami ` Mudali v. Abbu Reddy 8 also seems to 
point to the fact that what the appellant objects to is not to be the 
criterion, but the question in each case must be whether the res- 
pondent’s rights have in any way been imperilled by the action 
taken by the appellant. As regards S. 54 of the Land Acquisition 
Act to which the learned Government Pleader drew our attention, 
T have little hesitation in holding that it makes no departure from 
the ordinary rule of the Civil Procedure Code which allowsa party 





T. (1900) 2 Ob. D, 280, 2. (1884) I. L. R. 8 B 868, 
4 8, (1918) I. L. R. 38 M. 798. 
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to appeal not only against the whole decree but also against parts 
of it. For these reasons I agree that the memorandum of objec- 
tions should be disposed of on the merits. 

On tke merits, I agree that the memorandum of objections 
“must be dismissed: 

C. À. S. 


— 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. J UsTIOE AYLING AND MR. JUSTICE COUTTS 
TROTTER.. 


Vanamati Sattiraju : .. Appellant® (Plaintiff) 


2. 
“Ballapragada and others . ... Respondent (Defendants), 
Partnership—Ship—Co-ownership in—Freight and other ecarnings—Relation- 
ship of partners. 
o-owners of a ship are not, as such, partners but only tenants-in-common. 
If however, they employ their ship in earning freight or otherwise as a money- 
making machine they become joint adventurers or partners and bheit earnings are 
subject to the ordinary law of partnership. 
Green v. Briggs 2, Exparte Young 3 referred to 


Second Appeal against the decree of the ‘court of the subordi- 
nate Judge of Cocanada in A. S. No. 92 of 1916 preferred against 
the decree of the court of the District Manmi of Cocanada in 
O. S. No. 883 of 1915. >. ~ 

A. Krishnaswami Aiyar for Appellant. 

P, Narayanamurthi for Respondent, 

The Court delivered the following 


Judgment.—In this case the plaintiff sued fora decree for the 4 


dissolution of his partnership with the defendants, and the learned 
subordinate judge dismissed plaintiff's suit ona point taken for 


the first time in his court, namely, that the suit was not maintain- 


able as assuming the facts alleged in the plaint to be true, there 
was in law, no partnership. ` 

These facts are contained in the sri, 4th and 5th paragraphs, 
Paragraph 3 says that the plaintiff and the 1st defendant entered 
. into an agreement in or about December 1907 toconstruct at their 
joint expense a boat and another smaller boat attached to it, the 
plaintiff making certain advances towards it. Among certain other 
stipulations which need not be gone into in detail, and agreeing that 
the licences, when the boat was completed, should be taken in the 
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name of the 1st defendant, that the boats should be plied for hire, 
shat the ist defendant, should keep the accounts and that 
the net profits and losses derived from the use of the boats should 
be shared equally between the plaintiff and the defendant. 
Paragraph 4 sets out the amounts advanced by plaintiff towards 
the capitaland paragraph 5 states that the Ist defendant had 
been letting the boat for hire and managing the whole business 
and had earned large sums of money by way of profit from her use 
for which he had not accounted to the plaintiff, 

Now, the learned Subordinate Judge having perused a section 
in Lord Lindley on Partnership, on this extremely difficult subject, 
apparently has come to the conclusion that people who own a 
ship in common in no circumstances'are partners. The law of 
England is no doubt that a mere part-ownership of a ship does 
not constitute the relation of a partner. That is clearly stated in 
all the books and in all the cases and there is no doubt that S. 239 
of the Indian Contract Act has tended to import into the law of 
this country some of the very fine distinctions . derived from the 
law of England where special reasons of public policy led to the 
making of these close distinctions between mere co-ownership and 
co-partnership in regard to vesse.s. Although it is quite true that 
co-ownership in a vessel does not constitute the relation of 
partners but merely that of tenants-in-common, yet when 
the ship begins to be put to use, to earn freight, a very 
different state of things exists. Abbot on Merchant Shipping, 


. Part I. Chap» III, page 132 of the 14th Edn, says 


this : " Firstly: Co-owners are, as such, tenants-in-common 
of their ship: and secondly if they employ their ship in earning 
freight, or otherwise as a money-making machine, they become 
joint adventurers or partners in the employment; ” and for that 
proposition Green v. Briggs 1, iscited. That isa very long judgment 
of Wigram, V. C. and he cites Holderness v. Schakel 2 and says. 
this: “The court distinguished there between the ship itself and her. 
earnings, and held, in that case, that although part-owners were 
tenants-in-common of theship, they were jointly interested in the 
use and employment of the ship, and that the law as to earnings 
must follow the law in partnership cases.” And in eaparte Hill 3 
the Vice-Chancellor said: ‘There is no lien on the ship ‘ 

1. (1848) 17 L. J. Ch, 328 j 


2. (1828) 8 B. & O. 612 : 3 Mood. & R. 25. ; 
8. (1815) 1 Madd. 61; 56 E. R. 24. : 
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because that was not joint property ; but -the earnings of the ship - 


would have been joint property and liable to the joint creditors ; 
not from any doctrine peculiar to the earnings of a ship, but on 
the general principle applicable to the joint property of every 
partnership.’ If, in this case, the Thames had been employed on 
a whaling voyage, and the money now atthe Bank represented 
the cargo, no dispute could have arisen. Then is freight, gua 
earnings, distinguishable from other earnings of a ship, for the 
purpose under consideration ? In the absence of authority. 


establishing such distinction, or a clear. pence requiring me to, 


admit it, I will not adopt: it.” | 


In Ha-parte Young one of the.cases relied on by the 
. respondents’ Vakil, in which Lord..Eldon’s mind was dis- 
tinctly called to the distinction between the ship .and her 
earnings, he said, “ I have no doubt that freight i; liable to the 
joint demand. As to tha ship, it stands upon the nice distinction 
of a.tenancy-in-common.’ 


And I notice that Lord Lindley points out that there are two 
cases, under the English law of employment’ of a ship : one is 
where she is employed by some only of the total co-owners, which 
in English law can be done against the will of the rest. For 
reasons of public policy it has been held that the , majority of the 
`~ co-owners of the ship who wish to employ her may force ‘the 
hands. of the others. Therefore one sees that if a ship is employ- 
ed under these conditions it may very well be right that ‘the law 
should guard the unwilling co-owners from being made 
co-adventurers in an employment which they did not approve 
of. With regard to the second case what Lord Lindley 
“says at page 57 is this: “ Where a Ship is employed by all 
the part-owners or by 'some of them, but not against the 
will of the others they all share her gross earnings, and contribute 
to the expenses incurred in obtaining them; and in such a case 
there is little, ifany, difference’ between the account which is 
taken between the part-owners and that which would be taken 


if they were actually partners.” And similarly. Abbott lays it ` 


66 


down quite plainly at page 133, that “each part-owner, who does 
not before the commencement ofan adyeénture effectually with- 
draw authority from his co-owners to sail thé ships on his 
behalf, is liable, as a partner, for the whole of the expenses of 
1. (1818) 2 Y. & B. 3&8 l 
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that adventure, We therefore hold that, so far as the earnings 
of the ship go as regards the freight that she sarns, on the 
allegations in the plaint there exists a partnership between the 
plaintiff and the defendants, and the plaintiff, if he can prove these 


allegations, will be entitled to a dissolution of partnership and 


taking of accounts as regards freight. But he is not a partner but 
only a co-owner in respect of the actual hull of the ship and he will 
not be entitled in any event to have his prayer granted as regards 
the sale of the boat or boats used by the partnership, 


The preliminary objection on which the learned subordinate 
Judge dismissed the case was due toa misapprehension and it 
must be remanded to him for disposal upon the merits. The 
appellant will have the costs in this court. Costs in the courts 
Lelow will be costs in the cause. 

A. V. V. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT ;—SIR JOHN WALLIS, CHIEF JUSTICE, AND MR. 
JUSTICE SPENCER, KA, 


P. L. P. L. Palaniappa Chettiar Appellants* (Defendants). 
and others. i 
V. 
Pana Lana Segna Shanmugam Respondents (Plaintiffs), 
Chettiar and others. 

Negotiable Instruments Act, (Act XXVI-of 1881), Ss. 26, 97 and 28--Prustec of 
2 charity drawing a bill or making a note—Whether personally liable on the bill or 
note—'* Agent,” meanigg of. - f g 

A person drawing a bill or making a note as trustee of a temple or charity is 
personally liable on such bill or note. 

“ Agent,” in Bs. 27 and 28 means the agent of a person capable of 
contracting wishin the meaning of 8.26; and when the agent isnot liable 
zhe principal is liable. A person drawing a bill or,making a note as trustee of a 
tomple or charity is not acting on behalf of such a principal axd cannot claim the - 
benefit of 8. 28. ` 

Pasupatia Pillai v. Sundarappicr 1, Aiyasami Aiyar v. Dharmasiva Aiya 2, 
and Kasivast Somasundara Thambiran v. Venkatanarayana Pillai 3, Swaminatha 
Aiyar v. Srinivasa Aiyar 4, followed. Sundaresa Gurukkal v. Sambasiva Aiyar 5, 
dissented from. 


On appeal from the judgment of the Hon'ble Mr. Justice 
Kumaraswami Sastriar, dated the 26th July 1915 in the Ordinary 
Original Civil Jurisdiction in ©. S, No. 217 of -1909. 





* 0.8. A, No. 62 of 1915. 17th April 1918. 
1. (1907) 17 M. D. J. 615. 2. (1911) I. M. W. N. 143. 
8. (1914) 26 1I. C. 356, 4. (1917732 M. L J. 259. 


5, (1914) 2. L. W. 188, 
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T, Narasinha Aiyangar for Appellants. 
Hon. The Advocate General (S. Srinivasa Atyangar) and 
B.: Khashyam Atyangar for Respondents. 


The Court delivered the following 


Judgments: The Chief J ustice :—This is an appeal Hott a decree 
of Kumaraswami Sastri, J., in a suit brought by the plaintiff on a 
promissory note executed by the 1st defendant describing himself 
as “ P.R.P.L.S.Hukdar.” The plaint sought to make the lst 
defendant personally liable on the note. The Ist defendant 
pleaded that the suit was bad for non-joinder of the other members 
of the family who as he alleged, were also hukdars of the charity, 
that ib was without consideration and that he was not personally 
liable. He died after the settlement of issues, and the plaintiff 
then’ brought on the record not only his legal representatives but 
algo the other members of the family to meet the objection of 
non-joinder, and additional issues were settled as to their lability. 


The learned Judge found on the ist’ issue that the promis- ; 


gory note was not without consideration or intended to be i inopera- 
tive, and we see no reason to differ from that finding. The 
subsequent correspondence clearly shows the note was not 
intended to be inoperative. As regards consideration, the note 
appears to have been given in consideration of the plaintiff's 
relinquishment of his claim toa certain village in favour of the 
family charity. The village was not- one of those expressly 
dedicated to charity by the family. The plaintiff's father had 
claimed it, and the plaintiff himself had been enforcing his claim 
to it with some success in the years preceding the execation of the 
promissory note. The appeal of defendants 3 and 5 to 7 therefore 
fails and is dismissed with costs of the plaintiff. 


“The learned Judge has given to plaintiff a decree against the 
charity properties in the hands of the defendants 2 to 15, and the 
plaintiff in his memorandum of objections claimed that the 1st 
defendant was personally liable on the suit note and that he was 
entitled to a decree against his sons and ` grandson. He asked in 
the plaint for a personal decree against the Ist defendant, and at 
the hearing of the appeal his vakil stated that, if this were 
granted him, he did not want a decree against the charity pro» 
perties. Defendant 3 and the representatives of the deceased - 1st 
defendant contended that the charity properties alone were liable, 
and that, if this were not so, the other members of the family who 


` 
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had been joined as defendants were equally liable with them. The 
family charity was constituted in 1887 pursuant to Exhibit K a 
letter addressed to the P.L.R.M, firm at Madras, in which it was 
stated that the family had set apart the three villages named and 
Rs. 50,000 for charity, and the PF.L.R.M, firm were directed to 
credit Rs, 50,000 separately under the style of F. R. P. L. 8. for 
the charity and carry on dealings separately for the choultry under 
that style. The letter went on to say that only P. L. Palaniappa, 
the 1st defendant, was to supervise the chatram and building and 


‘that the P. L. R, M. firm were to honour the huncis drawn by the 


said person for the said matters and debit the account and to cor- 
respond with him. 


The 1si defendant was accordingly provided with a book of: 
blank hundis like a cheque book on one of which he executed the 
suit hundi, on 31st July 1906, “In consideration of his abandoning 
his claim to the Seersenthamangalam village in favour of 
the chatram pay to Murayur P. L. 8. S.s (the plaintiffs) order 
Rs. 17,000 with nadappu interest from this date and debit it in 
P. R. P. L, 5. account entering she payment. The words P.R. 
P. L.S, Hukdar were printed at the place for signature which 
the Ist defendant ‘completed by signing his name Palaniappa 
Chetty. < 


.The instrument satisfies the definition of a bill of exchange in 
S. 5, and of a cheque in S. 6, of the Negotiable Instruments Act, 
and the first question is whether the learned Judge was right in 
holding that the Ist defendant, the drawer was not personally liable. 
Under Ss. 26 and 27 the drawer binds himself by drawing the bill 
himself oz by his agent, and. under S. 28 an agent who signs a 
bill without indicating therein that he acts as an agent or that he 
does not intend to incur personal responsibility is liable personally. 


` ‘Agent’ however in these sections means the agent of a person 


capable of contracting within the meaning of S. 26; and when the 
gent is not liable, the principal is. A person drawing a bill or 
making a note as trustee of a temple charity is not acting on behalf 
of such a principal and cannot claim the benefit of the section. 
Accordingly such trustees have been held personally liable by 
Subramania Aiyar, J., in Pasupatia Pillai v. Sundarappier,\ by 
Krishnaswami Aiyar, J, in Atyasami Aiyar v. Dharmasiva 
Aiyar,2 and in Kasivast Somusundara Thambiran v. Venkata 





1. (1907) 17 M. L. J. 616. 2. (1911) 1:M. W. N. 148, 


g 
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já 


-Narayana Pillat,! to which I was a party with. Seshagiri Aiyar, J., 
and in Swaminath ` Aiyar v. Srinivasa Atyar,2 where the 
personal, liability of the temple trustee on the promissory note was 
not questioned. Tha decision of Sadasiva Aiyar, J., in Sundaresa 
Gurukkal v. Sambasiva Aiyar,3 which the learned Judge has 
followed is opposed to these rulings and is‘not in my opinion sup- 


ported by Konetti Naicker v. Gopala Aiyar, * or by Chapman v. 


Smethhurst, $ on which it was based, as in those cases the question 


was whether the agent or the principal was personally liable on the. 


bill, Sundaresa Gurukkal v. Sambasiva Aiyar ® was no doubt 
referred to with approval by Kumaraswami Sastri, J., sitting with 
Sadasiva Aiyar, J., in Ammalu Ammal v. Namagiri Ammal, ê 
where In re Robbinsons Settlement: Gant v. Hobbs, 7 was referred 
to as supporting it. That case however, like the case from which 
it differed, was not a case of a Negotiable Instrument but of a 
covenant in a deed as to which other considerations ave applicable. 
Moreover the observations in Ammalu Ammal v. Namagiri 
Ammal 8 were obiter, the only question there being the. right 
of recourse against the deceased’s estate on a promissory note 
‘executed by his executrix as to which the executrix’s personal 
liability was not questioned. We have also been referred to 
Krishna Chettiar v. Nagavalli Ammal 7, That was a case in 
which the estate of a minor was held liable on a promissory note 
executed by his mother who was also his guardian but did not 
describe herself as such. The correctness of the decision in go 
far as it holds the minor’s estate directly» liable has been 
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questioned by Sadasiva Aiyar, J., in Ammalu Ammal v. Nama-_ | 


giri Ammal 6 It does not as I understand it decide that 


the mother was not personally liable. The view I have taken | 
is entirely in ‘accordance with the English decisions. In Byles . 


on Bills 16th Edn., page 86, the learned author says ‘‘If per- 


-sons who fill official situations as churchwardens, overseers, . 


surveyors, commissioners, managers of a- joint stock banks, 
agents and secretaries to companies, give bills or notes on which 
they describe themselves in their official capacity, they are never- 
theless personally liable,” citing Rew v. Pettet 9 the case of church- 
wardens and other cases. Here the lst defendant described 
- himself as “ P. R. P. L. S. Hukdar”. P. R. P. L. was the 


ree ae mae e n Ma aaa maea nda a 
.1, (2914) 261 C. 368. 2. (1916) 32 M. L, J. 259, 

8, (1914) 2L W. 183. 4. (1913) 25 M. L, J, 425. 

6 (1909) 1K. B. 1927. 6. (1917) 88 M. L.J 681. 


.7. (1916) I. L. R. 89 M915, 8, (1889) 1 Ad. and E, 197=110 E R. 1484, 
13 
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vilasam of the’ whole family. ‘S’ admittedly signifies chuthram,- 
so that he described. himself as hukdar of the P. R. P. L. 

chuthram, a description . which would not affect his personal 
liability on the note, A further contention has however been 
raised that the use of the vilasam P.R. P. L.S. sufficiently 
indicated that he was acting as an agent within the meaning of 
S. 28 for the whole family who are heriditary hukdars including 
himself, ‘This would merely render the other members of the 
family liable as well as himself, I do not however think that any 
clear indication can be gathered from this signature of an inten- 


„bion tomake anyone liable but himself. When the agent of a 


chetty firm in executing a negotiable instrument prefixes the 
firm’s vilasam this is a well understood indication that he is acting 
only as an agent and has been so recognised by the -court. But 
when a man signs as hukdar prefixing the charity vilasam,, it 
appears to me that on the face of the document there is no clear. 
indication that he contracts for any one but himself. If it were 
otherwise, it would be necessary so find whether the other hukdars 


had authorised him to draw hundis on their behalf. . There is not 


even on the facts of the case any reason to find that he intended to © 
draw the hundi on behalf of anyone else, He was supervising the 
chuthram and in charge of its funds, and it was prima facie for him 
to arrange for payment of the money which the chuthram had to 
pay to secure its title to the village. The plaintiff does not desire 
to have recouree to the trust property and. there is no need to 
consider whether it would properly be made liable in the present 


_ suit.’ The memorandum must be allowed and the decree varied 


by releasing the charity properties and making defendants 3 to 10 
liable to the extent of:the joint family properties in their 
hands-with costs of the plaintiff’s 1st respondent. Time for tender. 
‘and execution of sale deed is extended by 3 months from this. date. - 


Spencer, JI entirely agree. I have no doubt that the 1st 
defendant madé himself personally liable under the hundi (Exhibit . 
A) and that the decree must.-be amended by releasing the charity 
properties and making the joint family assets in the hands of 
defendants 3 to10 liable. “To the authorities Pasupaths Pillai v. 
Sundarappier 1, Aiyathurai Aiyar v. Sambasiva Aiyar 3, 3, Koneti 
Naicker v. Gopala Aiyar 8. I would add that of Sri Yerruganti 
Chinna Venkatanarayana v. Kotagiri Venkatanarasimha . I dò ` 


ae a ae eee 
1. (1907) 17 M. L. J. 616, x (1911) 1 M. W. N. 148. 
6. (1918) 25 M. D. J. 425 ; T. L. R. 88 M 482. 4, (1918) M. W. N. 1005. 
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not think that Sundaresa Gurukkal -v. Sambasiva Aiyar 1 was 


correctly decided. The learned judge who decided it in quoting | 


Koneti Naicker v. Gopala Aiyar ? may have been misled by the 
clerical error consisting in the accidental omission of the ‘not’ 
between the words ‘intention’ and ‘to incur personal responsi- 
bility’ in the judgment‘ of Oldfiled, J., as a both in the Law 
Journal and in the authorised reports. i 


I am prepared to follow Kr ishnd Chettiar v. r. Nagamani 
Ammal8 which does not appear. to me to be inconsistent with 
Sanka Krishnamurthi v. The Bank of Burma 4 as it decided 
upon principles of Hindu law that a mother could make her minor 
gon’s estate liable for a debt incurred for purposes binding upon 
him, but that there could be no personal decree against the defend- 
ant’ (who in that case was the minor). I think that cases of 
-guardians and managers of joint Hindu families signing promis- 
‘sory notes on behalf of minors should be distinguished from cages 
of agents, trustees and executors who sign. on behalf of principals, 
trusts or estates of deceased persons. The observations of the 
Judicial Committee in Kunwar Doorganath Roy v. Ram Chunder 
Sen 5to the effect that the manager of a debutter estate had an 
analagous right to that of the manager of an infant heir was not 
made with reference to a negotiable instrument. 


The signature of the guardian of a minor or of the manager 
of an infant’s estate to a contract is a substitute for the signature 
of the ward or infant, who is incapable of contracting, and it has 
the effect. of. making the minor's estate liable when the contract 
is made for necessary purposes, but the minor cannot be made 


` personally. liable ‘thereby. (See Sankar Krishnamurthi v. The 


Bank of Burma 4) I do not understand Krishna Chettiar v. 
Nagamani Ammal 3 as going beyond this. 


The case of agent’s signing negotiable instruments is 
especially provided for in section 28 of the Negotiable Instruments 
Act. Cases of Trustees, executors, churchwarders, etc., who sign 
promissory notes on behalf of inanimate objects such as trusts, 
temples, estates of deceased persons and parish vestries, etc., fall 
into a different class,” In such cases there is a very strong 
presumption that the trustee, executor or churchwarden intended 


ka) 





(2914) 2 D. W. 188. Q. (1918) 25 M. I,J. 495. 
3. (1916) 1. D.R. 89 M. 915. | 4. (1911) T, L. R. 35 M. 609, 
6: (1876) I. T. R 20, 841. 
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to incur an individual responsibility because he doces not represent 
any other person in Jaw: An incorporated company is however 
both in England and in India a distinct persona and therefore the 
case of a Director of a company signing a promissory note in the 
name of the company is on a different footing again. -So we find 
5. 72 of the Indian Companies Act raising a presumption 
that a person acting under the authority of a company and 
signing a promissory note in the name of the company means to 
make the company liable. In the present case not only is there no 
indication in the hundi that Palaniappa Chettiar (1st defendant) 
did not intend to incur personal responsibility, but the fact that 
he signed as hukdar of the chuthram makes it clear that he must 
be liable for the chuthram debt, as the chuthram itself has no 
personal liability. Ist defendant's legal representatives are also 
liable to the extent of the family properties in their possession. 


C.A. B. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


PRESENT —MR, J USTICHZABDUR RAHIM AND MR. JUSTIOH 
OLDFIELD, 
Puzhakkal Edom alias Puthan Appellant * in n the T and 
- Edom Karnavan and Kaikarya- respondent in C. M. P. 
karthamu Valia:. Achan . (Defendant). 


Avergal 
Ol. qe 
Mahadeva Pattar. 2 Respondent-in the Appeal and 
l Petitioner in ©. M. P. 
(Plaintiff). 


Injunction order— Effeci— Malalar Law— Karnavan— Injunction order 
restraining him from contracting bans— Loan contracted forfamily purposes during 
pendency of order—Binding nature of, as against tarwad—Effect of injunction 
order in such cases | 

Where, in the course of a suit by the junior members of a Malabar tarwad 
against their Karnavan for removing him from the Karnavan’s office, ‘an injunc* 
tion was issued restraining the Karnavan from contracting loans, but, during the 
pendency of she injunction order, the Karnavan nevertheless borrowed money for 
the necessary purposes of the f- mily and “utilised it for such purposes, Held, ina 
suit brought to recover the amount so lent, that, the injunction order notwith- 
standing, the debt was binding on the tarwad, x; 

Delhi and London Bank, Ltd. v. Ram Narain 1, Manohar Das v. Ram, Autar 
Pandey ? followed. 

* A. B. No, 944 of 1916. i th November 1917. 

-}. (1887) I. L. B.9 A. 497, 2, (1908):I. L.:R. 25 A. 481, 
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Appeal against the decree of the Court of the Subordinate 
Judge of South Malabar at Palghat in O. S. No. 49 of 1915 and 


application praying that in the circumstances stated in the. 


affidavit filed therewith the High Court will be pleased to amend 
the decree in the said O. S. No. 49 cf 1915 in respect of the 
amount of proportionate costs allowed to plaintiff. 

C.Y. Ananthakrishna Aiyar, for the Appellant. oe 

T.B. Ramachandra Aiyar, and A. S. B4 enku Aiyar, for 
Respondents, 
~The Court delivered the following 

Judgment :—The first question argued before us is on n the 
merits of the case. -As a matter of fact; money was advanced by 


the respondent as alleged by him, and we think there was- 
necessity on the part of the Karnavan who held the office previous’. 
tothe appellant to borrow money for Tarwad purposes. As- 


regards the fact of‘thé advances, the only evidence is, on the side 
of the respondent which supports his cage, and that case is 
‘corroborated by the production of receipts obtained from different 
persons to whom payments were made either on -account ot 
maintenance, or salaries or for payment of kist.” No doubt, the 
respondent himself was in debt toa large extent but he gives 


evidence that he borrowed money from different- persons in order ` 


to make a loan to Andi Achan. He brought the loan to the notice 
of the Court and it must have been ‘known to the appellant in the 
suit. 

On the question of necessity the Edo consists of 160 
members and the income; all told, taking it at the highest, does 


not amount to moré than Rs.. 12,000 a year, and the admission of 
the appellant himself is to the effect that unless jungle trees are | 


leased from time to time the income is not sufficient to meet the 
maintenance charges, after paying the necessary out-goings. There 
is evidence te show that at the time when Andi Achan . borrowed 
from the respondent he had large payments ‘to make, amounting 
to nearly Rs. 8,000 and he did make this payment in full, We 
are, therefore, unable to say that the nee of the subordinate 
Judge on this point is wrong’. 

Then it is pointed out ` that the eer, appellant anda 
number of other members of the family had instituted a suit 
against Andi Achan for removing him from the Karnavan’s office 

and in the course of that suit an injunction was obtained res- 
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‘training him from managing the property. We take it that the 


eifect of the different orders passed in that connection was to 
prohibit his contracting loans. Because the injunction seems to be 
very widely worded—restraining Andi Achan from carrying on the 
management of the property which would have authorised him to 
contract loans for the purpose—he however obtained permission 
afterwards to raise. Rs. 3,000 by leasing. jungle trees. But then the 
evidence shows that he was unable to find such a lessee, Therefore 
he applied io the respondent and obtained from him the amount on 
the bond in this suit. It has been argued that since there was an 
injunction restraining Andi Achan from bcrrowing money, this 
bond executed to the respondent is not enforceable even though 
the money was advanced for necessary purposes cf the family and 


“was utilised for such purposes. We have not been referred to 


any authority which supports the proposition, for the English 
case, Eastern Trust Company v. Mckenzie Mann and Co, Ltd. 1 
cited by Mr, C. V, Ananthakrishna Aiyar does not seem to touch 
the question at all. On the other hand, the ruling in the Delhi 
and London Bank Ltd. v. Ram Narain 2 which has been follow- 
ed in Manohar Das v. Ram Autar Pande 3 lays down the law to 
the contrary. We think the effect of an injunction like this ig 


what is laid down in the Civil Procedure Code and it will be 


going mush too far to say, thate person in the position of Andi 
Achan being so restrained is not liable to repay the money which 


. he has in fact borrowed, and if the money was borrowed and 


utilised for the benefit of the tarwad that the tarwad is not 
liable. We therefore uphold the judgment of the Subordinate 
Judge and dismiss the appeal with costs. 


As regards the application for amendment of the-decree-we 


. think that it must be allowed. The proportionate costs which the 


Subordinate Judge bas directed as being payable to respondent is 

Rs, 482-10-1. In this he has proceeded on a wring basis, because 

the only amount for which deduction has to be made is the Court- 

fee; and calculating on that basis, the cost payable in the lower 

court to the respondent would be Rs. 573-15-]. The decree will 

be modified accordingly. . 
ALS. V. 





1. (1915) A C. 760 at page 769; 3. (1887) I, L. R. 9 A 497, 
8. (1908) I, L., R. 25 A. 481, 
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PRIVY COUNCIL. 7 
PRESENT ;—LORD BUOKMASTER, Siz Joan Enar, MR, 
AMEER ALI AND SIR WaLTE® PAILLIMORE, BART, 
Radha Kant Lal and others ... Plaintiffs* (Appellants.) 
° v, i 
Mussammat Nazma Begum and ... Defendants (Respondents). 
others eo 


and $ 
Radha Kant and others "4. Plaintiffs (Appellants). 
vw, 
Mussammat Nasiban .  w. Defendant (Respondents), 


Hindu Law—Mitakshara—Issue as to joint or separate estate—Blending of 
sélfeacquired and joint funds—Cifl by managing member of joint family property. 

A member of a Hindu joint family may convert his self-acquired property into 
anoestral family estate by throwing it into the common stook. 

A Mitakehara family of five brothers separated in estate. D and K, two of 
the brothers, continued to live together, D acting as guardian of K, who was a 
minor. Later on a son R was born to D. Later still D Da third brother died, 
and property came to D and K from his estate. - D kept only one account of the 
profits of this property, even after K came of age; and he kept only one account 


for all his receipts from this and other property and of all his expenditure. A - 


partition (i.e. by metes and bounds) was later made between D. and K. 
and mutual exchanges made whereby D. gave up his ‘share in certain ancestral 
property for K's share in property acquired from D. D's estate, and vice versa. 
` Ina suit by D's son R and grandsons (the appellants) after D’s death to set 
aside deeds of gift made by D in favour of the respoadents on the ground that the 
property given was ancestral property and the gifts in consequence invalid. 

Held, that even assuming that the property coming from D D’sestate was 
D's self-acquired property, yet by blending the income of that property in the ac- 
counts with the income of the new joint family constitutedon R’s birth by D and 
R and by the mutual exchanges with K, D had shown his intention to treat what 
came to him from D D as joint property and had converted it into ancestral estate: 
that the properties inoluded in the deeds of gift ware therefora joint family pro- 
perties of which D had not the right to dispose, and that the appellants wera 
entitled to recover them. Lal Bahadur v. Kanhaya Lol) and Pandit Suraj Narain 


Lal v. Pandit Ratan Lal ? followed. 


Consolidated appeals from decrees of the Calcutta High Court ° 


dated June 2, 1913, reversing decrees of the Subordinate Judge 
of Gaya. A 

The facts are sufficiently stated in their Lordships’ judgment. 
The plaintiffs Radha Kant Lal and others sued to set aside two 
deeds of gift made by their ancestor Drigpal Lal, deceased, in 
favour of his mistress, Nazma Begum, and his daughter by her, 
Kulsam Bibi, The main question for determination was whether 








* 1, 2 and 5th. ee November 1917. 
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the propersiez comprised in the deeds of gift were the self-acquired 
property of Drigpal or whether they were or had become the an- 
cestral property of the joint family of which Drigpal and-plamtiff 
were the co-parceners. The trial Judge substantially allowed the 
plaintiffs’ claim but on appeal the High Court (Chitty and Teunon, 
JJ.) reversed this decision and dismissed the suit. Hence this 
appeal. 

De Gruyther, K,C.and Sir W. Garth for the Appellants, 
submitted that Drigpal and his brothers did not inherit Din Dayal’s 


l properties as collaterals, {in which case they would be self-acquired 


but ebtained.them for valuable consideration paid out of joint 
family funds, and that the properties were therefore joint family - 
property. Even assuming that the properties were self-acquired 
when they first came to Drigpal’s hands yet he threw them into 
the common stock of the joint family and treated them as joints 
That war clear from the way in which the accounts were kept 
and the subsequent partition proceedings between Drigpal and his | 
brothers, They relied on 

Suraj Narain v Ratan Lal 1 and Lel Bahadur - Ve ` 
Kanhaya Lal 2. i 

The respondents did not appear.- ; 

Their Lordships’ Juag was delivered (December 14; 
1917) by 

Sir Walter Phillimore — The sits to which these con- 
solidated appeals relate concern the validity and effect of two deeds 
of gift made by one “Drigpa) Lal, deceased, the father of the first 
plaintiff and appellant, and grandfather of the other plaintiffs and . 
appellants, in favour of two concubines and the daughter. of o one of - 
them. ` 

The son asserts that he and his father were joint members. of _ 
a Hindu family, and that the properties to which the gifts relate _ 
were part of the joint family estate. This is the question to be ` 
determined in the suits l l z 

Some of the properties in question came to Drigpal from , the 
estate of his brother, Din Dayal, and others:were acquired by the 
use of the revenues of Din Dayal's estate ; and the first matter to 
be enquired into-is whether the property which came to Drigpal 
from Din Dayal’s estate was self-acquired property or came to him-. 
as part of the joint family estate.. 


pan 


1. (1911) E: R. 141. A, 201. 2. (1997) L, R. 841, A, 65, 
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The circumstances in which it was acquired are as follows :— 


Drigpal and Din Dayal were two of five brothers who were 
at one time all members of a joint Hindu family. Din Dayal was 
adopted by his uncleand went out of the family. Another brother 
died without male issue, This left Duli Chand, Drigpal, and 
Kanhaya. 


These three brothers separated in estate in the year 1876. 


Din -Dayal died on the 8th March, 1878, leaving no issue, 
but leaving surviving him his widow, Rukmini, aad two widows 
of his adoptive father. 


The succession to his estate if he died intestate would there- 
fore be as follows :— 


The widow Rukmini would take for her life, giving main- 
tenance to the other widows. These, if they survived her would 
take for their lives (it matters not for this purpose in which order 
inter se), and then those who at the death of the survivors of the 
three widows would be the male heirs would take the property. 
At the moment of Din Dayal’s death these would be the three 
brothers ; but it could not be foreseen «who would be the male 
heirs when the succession ultimately devolved upon them. Din 
Dayal, though he made no legal will, expressed his last wishes as 
to the disposal of his estate, and they were, according to the recital 
in an ekrarnama, dated the 3rd April, 1878, and executed by the 
widow, to the following effect :— 


that after my death you” (that is, Duli Chand and Drigpal) “and 
Babu Wanhaya Lal shall, as proprietors, enter upon possession of all my 
properties, moveable and immoveable, all mortgage and simple bonds, 
all deoretal ‘moneys; zarpeshgi moneys and Bhurna moneys houses and 
money at Ramna situated in Sahebguego, villah Gaya, and over every other 
kind of properties belonging to me; that you shall allow my wife 
fo remain during her life-time in possession of my dwelling-house situated in 
Kasba Haswa...; that you shall pay to her one lakh of rupees in cash to defray the 
expenses of performing religious rights and pilgrimage, from your own pocket; that 
you shall allow. all money in cash and ornaments which are in the house at Haswa 
to remain in the possession of the Mussummati during her life; that you shall pay 
her rupees ten thousand in cash annually, besides clothing and grains sufficient 
for her usa; that you shall pay to Mussummat Jado Koer and Dhupa Koer, the 
widows of Babu Murali Ram, who are my mothers, rupees 2,600 each annually in 
cash, besides clothing and grains sufficient for their use; that you'shall make a hiba 
or gift to Mussummat Rema Koer, daughter of Babu Girdhar Lal, my deceased 
brother, of 16 annas of mouzah Lodipur Jafra and Shaikpara appertaining to Lot 
Lodipur Jafra, 16 annas of mouzah Korigawan appertaining to Lot Sandha Manjhi- 
gawan...and 16 annas of mouzah Kumharwa Girji Bandbanna appertaining to Lot 
Samandih, etc., being 12 kalams kaown as mhal Ratai. with all she dependencieg 
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and all the chucks of the mouzah aforesiid, situate in zillah Gaya; that you shall 
pay rupees 1,309 in cash annually, and clothing and grains sufficient to meet her 
Tequiremenis, to Mussummat Annapurna, Tawaif, provided that she does not lose 
her chastity aud character and continue in the Pardah; that you shall make gift to 
Babu Somar Ram of 16 annas of mouzah Jutsari... ; and that you shall execute 
deeds in accordance with the above directions in favour of these persons, ” 


All parties were desirous that these wishes should be carried 
into effect, and accordingly a series of documents were executed, 
the first being the ekrarnama already mentioned whereby the 
widow purported to dispose of all the property of her deceased 
husband in favour of the three brothers. 


Then there was a bond given by the brothers io the widow 
with a mortgage, to secure the payment of the lakh of rupees ; a 
covenant, with a charge on certain property, to pay to the father’s 
widows the stipulated annuities and maintenance ; a covenant 
with the concubine to pay her the agreed annuity and maintenance ; 
a deed of gift in favour of the adopted nephew ; and a similar deed 
of gift in favour of the niece 

The lakh of rupees was paid in two instalments within six 
months of the death, and the bond was discharged. The money 
found to pay Rukmini by the three brothers came out of ancestral 
family property. 

The three brothers entered into possession of the estate, and 
paid the annuities and maintenance to the various ladies. The 
father’s widows died first, and then Rukmini in the course of the 
year 1882. 

The annual ‘income of the property is said to have been 
rather more than half a lakh, so that the arrangement, as it 
turned out, was not such a bad bargain for Rukmini and was 
advantageots to the fathers widows. For the concubine, niece 
and adopted nephew, it was pure gain, 

It was contended on behalf of the defendants that the 
ekrarnama of the 8rd April, 1878, executed by Rukmini in 
favour of three brothers was inoperative to pass more than her 
life-interest, and that the brothers who survived her must be 
deemed to have taken the property by ioheritance, in which casey 
veing an inheritance from a collateral, it would be self-acquired, 
and not to nave taken it by purchase, in which latter case it 
weuld be ancestral family property. 

That it was the intention of the deed to pass the whole 
property is obvious. If Rukmini was only conveying her life 
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interest, and if either of the father’s widows had survived her, the 
survivor’s estate would have been interposed before that of the 
brothers. Even if it be supposed that.the father’s widows were 
so far parties to the transaction that they could not have claimed 
their life-interest in the event of their surviving Rukmini, there 
was, a8 already observed, no certainty that the three brothers 
would have all survived Rukmini, soas to be the heirs at her death. 
‘Moreover, the gifts in favour of. ane adopted nephew and niece 
would have failed. 

It may be, however, that sical this was the intention of 
the deed, its only legal operation would be the restricted one for 
which the defendants contend. 

A widow has only a limited power of disposition of the 
property. She can, however, alienate the estate in certain ‘circum - 
stances and under certain conditions. Whether in the circum- 
stances of this case she could effect a valid alienation is a matter 
of some difficulty. The Subordinate J vage: thought that she could; 
the High Court held that she could not. 


Their Lordships are relieved from ~-pronouncing upön this 
point of law, because they are -of opinion that as regards the 
property which came from Drigpal the plaintiffs can succeed upon 
another ground. 

Assuming that the “three brothers—and in oi 
Drigpal—acquired this property as collateral heirs, and took it 
therefore as self-acquired property, it is well established that a 
member of a Hindu family may convert his self-acquired property 


into ancestral family estate by throwing it into the common stock; ` 


and this is, in their Lordships’ eee that which happened in 
the present case. 

As already stated, Drigpal and his two brothers had made 
a partition of their joint family estate in 1876. At the time of 
the death of Din Dayal.and the accession of the three brothers to 
his property, Drigpal was acting as guardian of his younger 
brother Kanhaya. Accordingly one book was kept for their joint 
share of Din Dayal’s estate ; and this system of book-keeping, 
which started on the 2nd October, 1878, was continued: till the 
{lth February, 1880, when Kanhaya came of age. 
Thereafter no separate book was kept by or for Drigpal in 
respect of the property which had come to him from Din Dayal ; 
but there was one account for all Dyigpal’s receipts from all 
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sources, whether it was income from joint family property, or 
from that waich he had acquired from Din Dayal, or any other 
source of revenue, and similarly for all his expenditure of what 
ever kind. 

Now his son, Radhakant Lal, the first plaintiff and appellant, 
had been born on the 81st May, 1477, and from that time 
forward there had been a joint family estate for him and his 
father, And, if the accounts from 1880 onwards are such as to 
show a blending of the properties, the ordinary inference to be 
drawn is that Drigpal had thrown the property which he had 
from Din Dayal into the common stock. 

This maiter has come more than once before this Board, and 
was the subject of decision in the cases of Lal Bahadur v. 
Kanhai Lal 1 and Pandit Suraj Narain v. Pandit Ratan Lal, ? 
decided on the 30th January, 1917. 

The Subordinate Judge held shat Drigpal had amalgamated 
the two properties, and the two grounds upon which his decision 
to this effect is supported by the present appellants are :— 


First, the intermixture of ard the blending of the receipts 
and payments in one account with those belonging to the ancestral 
family property; 

And, secondly, that when Drigpal and /his younger brother 
Kanhaya took the further step of effecting what is called “a 
deorh partition,” that is, not merely a separation of interest, but 
an actual partition of the several properties constituting their 
estates, mutual exchanges were made whereby Drigpal gave up 
his share in some ancestral family property for Kanhaya’s share 
in property which came from Din Dayal, and vice versa, 

The High Court took the opposite view. As io the argument 
drawn from the exchange, the judgment of the High Court is ag 
follows :— 

“The first point made was with regarc to the deorh partition which took place 
between Drigpal Lal and Kanhaya Lal on the 8th May, 1881. It was argued that, 
or that partition, Din Dayal’s properties were exchanged for joint properties and 
vice versa. When, however, this pointcame to be investigated it appeared that 
there was no such general interchange as the plaintiffs would have us believe. 
Only two possikle instances were given us, and of these one is capable of anobvious 
explanation and the other is not fully proved, ‘the first instsnce was with regard 
to mouzahs Sikandarpurand Asarhi. It is doubtless thecase that mouzah 


Sikandarpur was ancestral while mouzah Asarhi had come from Din Dayal. 
These mouzahs are contiguous and of equal value so far as one can tell from the 


1. (1907) L. R, 84 I. A. 68, 2. (1917) 38 M. L. J. 180, 
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jama. They both form part of mahal Asarhi Sikandarpur. At the partition it 
seems that Drigpal took 10 annas 8 pies of Sikandarpur, while Kanhaya Lal took 
J0 annas 8 pies of Asarhi, so that each brother got two-thirds of a separate village 
instead of a one-third share in the two. This clearly was a matter of convenience 
and cannot, we think, be regarded as evidence of amalgamation of properties 
ancestral and acquired from Din Dayal. Neither of these villages, it may be 
observed, forms part of the subject-matter of the present suit. 


“Then it was said that for mouzah Pillich, touzi No. 204, an ancestral mouzah | 
two mouzahs, Nanand and Sonchari, which came from Din Dayal, were exchanged. 
For this the evidence is Exhibits, 46 and 47, applications made by Drigpal Lal, 
and Exhibit 64, an application made by Kanhaya Lal, for mutation of names. The 
exchange of these villages does not appear to have been very satisfactorily establish. 
ed from these two Exhibits. In the absence of any koras or other reliable evidence 
as to the precise details of this partition, it would be impossible to draw the con- 
clusion which the plaintifis wish us to draw from the very meagre evidence with 
regard to these two exchanges.” 


It should be observed that the High Court agrees with the 
Subordinate Judge in respect of the exchange of Sikandarpur and 
Asarhi; and their Lordships are of opinion that the exchange of 
Pillich for the two mouzahs specified was satisfactorily proved by 
the documentary evidence. The evidence was further supplement- 
ed by the oral evidence of the witness Gajadhar Lal. Moreover 
there was oral evidence uncontradicted from this witness and from 
Bhekhi Lal proving the exchange of two more villages, A more 
striking proof of the throwing together of the two properties into 
a common stock there could hardly be. 


| Drigpal gives ancestral family property, and receives his 
brother’s share in property coming from Din Dayal.. He gives 
Din Dayal property and receives his brother’s share of ancestral, 
family property. . 
There is not only one case which standing by itself could 
with difficulty be explained away ; but there are four instances. 


O Turning now to the accounts, the Judges of the High Court 
agree that, from and after the “deorh partition” in 1881, Drigpal’s 
accounts were undoubtedly more or less mized up. But they 
observe that Drigpal had five Tehbils or tills. The judgment 


then proceeds as follows :— 

“We have been taken through the accounts at great length by the learned 
counsel for the respondents, and we do not think that it is possible t> .draw any 
very definite conclusion from these accounts : first, because a large number of the 
accounts which were kept by Drigpal ot under his direction, relating to his estate, 
have not been produced ; and, secondly, because the plaintiff Radhakant, who 
alone could speak with authority as to these accounts, and their precise object and 
nature, hag not ventured to go into the box. Allthe papers which were in the 
possession of Drigpal at the time of his death have passed to Radhakant. and the 


P.O. 
Radha Kant 
Lal 


v. 
Mussammat 
Nazma 
Begum. 
Sir Walter 
Phillimore. 


P.C. 
Radha Kant 
Lal 


v. 
Mussaminai 
Nazma 
Begum. 
Sir Walter 
Phillimore 


106 THE MADRAS LAW JOURNAL REPORTS, [VOL. XXXV 


fact that ha has not produced so many of them must weigh very strongly against 
him. There is no one general or central account which shows that the whole of 
Drigpal’s estate was dealt with as a unit. In particular, we may men- 
tion that with the exception of Exhibits 16 and 18 no books of account 
of the mica mining business—either she Seha books af the mines or the 
stock books—are forthcoming. None of the ‘Khazana o: of the Oaloutta 
books have been produced, nor have any books after 1803. In 1804 certain 
mouzahs acquired aftor the death of Din Dayal, and in 1810 certain of 
the Din Dayal villages, wore sot apart for the pocket expenses of Drigpal 
and in 1809, it is said, a certain ancestral village was set apart for the 
pocket expenses of Radhakant. In respect of the village seb apart for Drigpal 
separate accounts were admittedly kept. None of these books have been produced. 
The tamasuki bahis dealing with bonds and money-lending business are not 
forthcoming, nor the books of the mai_-cart busines. The learned counsel for 
the respondents attempted to minimise the effect of this non-production of books ; 
but it is, in our opinion, a very serjous Matter. If all the books of Drigpal had 
been produced, it might have been possible to ascertain precisely how his accounts 
were kept and with what object, 


The plaintiffs are said not to have produced the books of the 
general account already mentioned, which was begun on the 11th 
February, 1880. The books of the general account were produced 
to about the end of the year 1892. The explanation offered of the 
non-production of the later bocks is that after 1892 they were 
thought to be of no importance, because all the properties which 
Drigpal bought had been acquired by this time, and the only object 
of producing the accounts after the first year or two was to show 
that these properties had been bought out of the common stock, 
and therefore formed part of it. 


This is not strictly accurate, for one property at least was 
bought after 1892. But once given that the account shows 
that the properties had been blended, the later accounts are, for 
this purpose, immaterial. Properties once brought into a common 
stock cannot be taken out of it again. 

Then, as to the statement that “ there is no one general or cen- 
tral account which shows that the whole of Drigpal’s estate was 
dealt with asa unit,” their Lordships cannot accept this as 
accurate. 

The account already so aften mentioned purports to be a 
general account, into which all receipts and payments are brought. 
It might, perhaps, be said that it is only a cash ' book and not a 
ledger. But it appears to bea similar book to that which was 
produced to the Board in the case of Pandit Suraj Narain v. 
Pandit Ratan Lal, 1 as to which their Lordships observed: “It is 

1. (1917) 38 M. L. J. 180. 7 
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not strictly an account book at all, but a book in which is record- 
ed from day to day various payments and receipts of money from 
different sources” ; and from which their Lordships drew the in- 
ference in that case that the man who kept the account had “ 
blended his own property with the joint property as to make the 
whole joint property.” 

As to the non-production of the kiasana haveli, their Lord- 
ships cannot see what assistance the production of these books, if, 
indeed, such are kept, would have been, 


No doubt the plaintiff, Radhakant, did not give evidence ; l 


but the men of business of the family did. And it does not appear 


that any point was made in cross-examination orin the conduct ° 


of the trial, that any material books had been kept back ; and 
no such idea seems to have occurred to the Subordinate-Judge. 


There remains one piece of,evidence which makes in favour 
of the respondents, and that is furnished by the recitals in the two 
deeds which are attacked by the present suits. They are in 
similar terms and are as follows:— . l 


“My income from ancestral properties was only;, 18,000 rupees, but subse: 


‘quently I got the estates of Baba Girdhari Lal and Babu Dindyal Lal, yielding 
an income of 29,000 rupees. After my separation from Babus Dulichand and 
Kanhayalal, I acquired lots of properties by my own labour and exertions 


and from my’ own fund, by means of trade, and the ‘ticca’ (meaning a ticta, 


lease of Dourchanch, which by making improvement now yields an income of 
88,000 rupees.) In this way I am now possessed of four kinds of properties, viz ;— 

“ (1st) The ancestral properties ; 4 À 

“ (2nd) The estate of Babu Girdhhri Lal: he ° 

`“ (8rd) The estate of Babu Dindyal Lal ; and | ' 

“ (4th) The self-acquired properties; 

“with regard to which I have full powars of transfer,” h | 

The effect of these recitals, which were probably intended to 

make evidence, is somewhat weakened by the fact that, ina 
deposition made in another suit, Drigpal stated that a property 
which he gave to a son by one of these concubines, named Sultan 
Bahadur had been given with the consent of his lawful son, the 
plaintiff Radhakant; and this property came from Din Dayal. 


Their Lordships cannot attach sufficient counter vailing weight 
to these recitals to displace the strong evidence from the exe 
changes and the accounts ; and upon the whole, they come to the 
conclusion that, assuming that Drigpal acquired his share of the 
property of his brother Din Dayal as sélf-acquired property, he 
so dealt with it afterwards as to make it joint property with his 
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ancestral family estate, of which family, the first plaintiff and, as 
they were born, the other plaintiffs were members. 

Turning now to the deeds of gift which are attacked by the 
plaintiffs in the present suits, the four properties purported to be 
conveyed to Mussummat Nasiban, which are the subject-matter of 
the second suit, were properties which form part of the estate of 
Din Dayal, and therefore could not be conveyed away from the 
joint family estate. 

As to the properties purported to be conveyed to Mussummat 
Nazma Begum and her daughter, the matter is more complicated. 
There are thirteen properties : two appear to have come from Din 


" Dayal; the rest appear to have been brought by Drigpal at various 


times after Din Dayal’s death. 

Drigpal had a nucleus of joint family property, the income 
of which was nearly half a lakh, He carried on for some years 
a business of extracting and selling mica, as he says in the recitals 
in the deeds of gift; and he also claims to have carried on a profit- 
able mailcart business. 


It was suggested. for the respondents and accepted by the 
High Court that the profits of these two businesses and the 
properties purchased with them might be considered self-acquired. 
But in one instance certainly the land from which the mica was 
extracted was ancestral family property. It appears also from some 
of the books which have been produced that the moneys paid for 
wages and other ¢xpenses of winning the mica were supplied out 
of the general income of Drigpal, and that the profits were—as 
the Subordinate Judge has found—devoted to the general mainten- 
ance of the family and the education of the son Rachakant. From 
whatever source some of the lands from which the mica was 
gotten may have been acquired, the mica business was dealt with 
as part of the joint family property. 

As to the mail-cart business, it was doubtful whether there 
were any profits; and the receipts and payments in connection 
with it were all brought into the one general account. 


The final result therefure is that all the properties purporting 
to be conveyed to the respondents were joint family property of 
which Drigpal could not so dispose, and that the plaintiff and 
appellants are entitled to recover them from the respondents, that 
is, the two concubines, and the daughter of the one, and the 
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It is right to say that. their Lordships. were informed 
by counsel at the bar that sc far as the deeds of gift purported 
to pass personal ` property, they are mot to be deemed to be 
attacked in the present suits, and that the recovery is to be limited 
to the lands, hee 

The Subordinate Judge only gave a judgment in respect of 
five-sixths of the property, taking it that, at the time of Drigpal’s 


death, there were six members of the family, namely, Drigpal — 
himself. Radhakant, and the latter’s four sons, and being of | 


opinion that Drigpal had therefore one- -sixth share in the properties 
. which he could pass by the deeds of gift. | ; 

- This, however, is an error, Drigpal had no separate sixth 
share. The whole property belonged to the. one Hindu family, 
and accrued upon his death to-the surviving members, 

| The plaintiffs appealed in respect of this matter to the High 
Court, and théir Lordships are of oparo: that- their appeal suona 
have been allowed. 

Their Lordships will therefore nimble adie His Majesty 
that these appeals should be allowed; that. the. judgment of the 
High Court should. be reversed ;: that the judgment: of the Sub- 
ordinate Judge should be varied by declaring ‘that the plaintiffs 
have right to the whole, and should get possession of the whole 
of the landed properties, covered by. the two deeds of ‘gift, instead 
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Begum, 


Sir Walter 


. Phillimote, 


of five-sixths only, and that it so varied, should be restored;and .. 


` that the plaintiffs should have their costs in the High Court, and 
on appeal to His Majesty in Council. 


The judgment of the Subordinate J udge decreeing that each 


party should. bear his own costs of the, Gaa before him. 


should be allowed ‘to stand. ° 
Solicitors for appellants :—Heath and Hamilton. . 
Solicitor for respondents :— Ii, Dalgado, ` 
vA P.P. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Presext Mr. Justice ABDUR RAHIM, Mr. Jusvicg 
OLDFIELD AND MR, JUsriog SESHAGIRI IYER, 


T, Manavikraman Tirumalapid «+. Appellant * (Claimant) 
V. 
The Collector of the Nilgiris wo. Respondent (Respon- 
dent). 

Land .icguisition Act, S. 54—Appeal— Decision of High Court if a “ judgment” 
within the meaning of Cl. 15 of the Letters Patent—Difference of opinion between 
Judges of a Division Bench hearing an appeal under the Land Acquisition Act— 
Procedure—Civtl Procedure Code, S. 98 (2)—Letters Patent, Cl. 36. 

Under 8.5! of the Land Acquisitiou Act, an appeal from the award of a 
District Court was heard by a bench of two judges of the High Court who differed 
irom the Land Acquisition Judge and among themselves, on the principle on 
which the value of tha property was to ba assessed. One of the judges held that 
the amount of the award should be enhanced by Rs. 7,000 while the other judge on 
the method of valuation adopted by him was for awarding on the whole an 
additional sum of Rs, 56,000. The judges of the Divisional Benoh thereupon agreed 
that the decision of the District Judge should be modified by adding Rs. 8,050 to 
the award. On an appeal by the claimant under Cl. 15 of the Letters Patent 

ileld, that the decision of the High Coutt was not a ‘' judgment”? within the 
meaning of cl. 15 of the Letters Patent and was not therefore open to appeal, 
Rangoon Botatoung Co. v. The Collector, Rangoon 1. The Special Officer, Salsette 
Building Sites v. Dessabhai Basanji Motiwala ? Referred to. Under 8.98 (2) of 
the GC. P. Code which applied to the oase, the result of the hearing before the 
Division Bench must be taken to be the confirmation of the award of the District 
Judge. Krishen Dayal v. Irshad Ali 3. Referred to. 

Per Seshagiri Iyer, J—The conclusion of the judges of the Division Bench to 
increase the amount of the award, not being based on any point or principle on 
which they agraeds §. 98 of the C. P. Code was not applicable to the case. The 


result was that there was no "judgment ” so as to attract the provisions of Ol, 15 
of che Letters Patent. Cl. 36 of the Letters Patent governs appeals from the 


mofussil in cases where B, 98 of the C. P. Code does not apply. Narayonaswami 
-Reddi v. Osuru Reddi 4, Inre Karri Venkanna Patradu 5 Roop Lal v. Lakshmi 
Doss 8, Suraj Mal v. Horniman’? Referred to. 

Appeal under clause 15 of the Letters Patent against the de- 
vision of their Lordships the Honourable Mr, Justice Ayling and 
the Honourable Mr. Justice Sadasiva Aiyar, dated the 4th May 
1917, in Appeal No. 245 of 1915, preferred against the decree of 
the District Court of Coimbatore in Compensation Case No. 6 of 
1915 (Original Petition No, 170 of 1915), 








“L,P. A. No. 96 of 1917, 8rd April 1918. 
1. (1912) I. L. R. 40 C. 21; 2. (1918) 17 0. W. N. 421. 
3 (1915) 22 ©. L.J. 65. 4. (1901) I. L. R 25 M. 548. 
9, (1915) 18 M. L. T. 591, 6. (1905) I. L. R. 29M, 1, 


7. (1917) 20 Bom. L. R. 185. 


t 
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T. R. Ramachandra diyar for. Appellané 

The Government Pleader (V. Ramesam) for Respondent, 

The Court deliver the following 

Judgments. : Abdur Rahim, J:—Under section 54 of the Land 
Acquisition Act, an appeal from the award of the District Court of 
Coimbatore was heard by a Bench consisting of Aylingand Sadasiva 
Iyer, JJ. Both the learned Judges differed, generally speaking, from 
the Land Acquisition Judge and among themselves on some ques- 
tions relating to the principle on which the value of the property was 
to be assessed. The total amount claimed by the owner,’ was 8 
lakhs, The land acquisition judge confirming the valuation of the 
Collector made an award of one lakh and seventy two thou- 
sand rupees in round figures, Ayling, J. on the basis on which 


he proceeded held that the amount of the award should be | 
enhanced by Rs. 7,000 and Sadasiva Aiyar, J. on the method of 


valuation adopted by him was for awarding on the whole an 
additional sum of about Rs. 56,000. We understand that a 
question was then raised before the learned judges as to what 
‘should be the order of the High Court under such circumstances. 
The learned Judges thereupon agreed upon the order in the appeal 
being that the decree of the District Judge should be modified by 
adding Rs. 8,050 tothe award. In other words, they thought that 
that was the least amount to which the appellant was entitled, as 
that was an additional amount, which Ayling, J, wanted to award, 
and, according to Sadasiva Aiyar, J. the appellant was entitled to 
something more and not less. 

The appeal before us is filed under clause 15 of the Letters 
Patent and the preliminary objection taken is that no such appeal 
is allowed by the law. That depends updn whether the decision 
of the High Court inan appeal under S. 54 of the Land Acquisition 
Act can be said to be a ‘judgment’ within the meaning of clause 
15 of the Letters Patent. It seems to me that the matter is not 
involved in any doubt in view of the decision of the Privy Council 
in Rangoon Botatoung Company, Ltd. v. The Collector, Rangoon 1, 
and the judgment of the Bombay High Court in The Special 
Officer, Salsette Building Sites, v. Dassabhai Basanjhi 2 con- 
firmed as it was by the Privy Council as reported in The Special 
Officer, Salsette Building Sites v. Dassabhi Basanjt Motiwala 8, 


1. (1912) I. L. R. 40 Cal. 21. 2, (191) I- L. R. 37 Bom. 506, 
3. (1918) 17 0. W. N. 421. 
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In the first case, their Lordships described an award made under 
the Land Acquisition Act as the determination of arbitrators as to 
the value of the land taken for public purposes, and upon that 
ground they refused to accept the argument that once the claimant 
is admitted to the High Court as appellant under S. 54 of the 


. Act, he has all the rights of an ordinary suitor including the right 


to carry the award up to the Board as if it were a decreeof the 
High Court made in the exercise of its ordinary civil jurisdiction. 
It will be seen from the report of theargument of Buckmaster, K. 
C., (late Lord Chancellor) that almost his whole argu- 
ment against the maintainability of the appeal was based on 
the use ofthe word “award” in the Act. His contention was 
that the Legislature wanted the determination of the land acquisi- 
tion tribunal to be distinguished from an “order” “or decree” of 


‘an ordinary civil court. 


In the case in the Bombay High Court, the learned Judges had 
to consider whether clause 39 of the Letters Patent of the Bombay 
High Court, which is in the same language as clause 39 of the 
Letters Patent of the Madras High Court, allowed an appeal tothe 
Privy Council, for no arguments were or could have been based 
in the Rangoon Company’s case on any such clause as the Chief 
Court of Lower Burma was not constituted under Letters Patent. 
The Letters Patent allow an appeal froma‘ final judgment,’ 
‘decree’ or ‘order’ of the High Court. Mr, Justice Batchelor and 
Mr. Justice Heaton interpreting the ruling of the Privy Council 
in the Rangoon case as laying down that an award in a land 
acquisition case is more in the nature of an award of an arbitrator 
than a ‘judgment’, ‘decree’ or ‘order’ of a civil court, held that the 
varties have no further or other rights of appeal than that expressly 
given by the legislature. On the matter being taken to the 
Privy Council, they refused to grant leave to appeal, and if the 
arguments at the bar and the observations of the learned Lords of 
the Privy Council, are correctly reported in The Special Officer, 
Salsette Building Sites v. Dassabhat Basanji Motiwala 1, it would 
appear that the Judicial Committee refused to regard the decision 
of the Bombay High Court in an appeal under 5. 54 of the Land 
Acquisition Act asa ‘judgment, ‘decree or ‘order’ ofa High 
Court within the meaning of clause 39 of the Letters Patent, 
The attempt therefore of Mr. T. R. Ramachandra Aiyar to distin- 
guish the ruling of the Privy Council in Rangoon Botatoung 





1. (1918) 170 W.N 491. 
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Company, Lid. v: The Collector, Rangoon Lon the ground. that the 
appeal to the Privy Council was from the decision of a Judge of 
the Rangoon Chief Court acting as: the Land Acquisition Judge 
and not of the Chief Court as an appellate tribunal hearing an 
appeal under S. 54, must fail. It isnot -suggested that the word 
‘judgment’ in clause 15 of the Letters Patent, is used ina differ- 
ent or wider sense than in clause 39.. As for Secretary of State 
for India v. Chellikant Rama Rao? which was also referred to 
at the bar I do not think that there is anything in the judgment 
of the Privy Council in that -case which can be said to have 
modified the law enunciated in Rangoon Botatoung Co. v. 
Collector, Rangoon 1. 

We have: then been asked to consider whether S..98 of 
the Civil Procedure Code applies to this case. In my opinion 
it does. §.54 of the Land Acquisition Act says that the appeal 
to the High Court shall be subject tothe provisions of the Code of 
Civil Procedure applicable to appeals from original decrees; and it 
seems tome that S. 98-is one of the provisions of. the Code which 
is so made applicable, for apart from “it, there is no procedure 


prescribed, by which the order to be passéd in the cases of, differ- 


ences of opinion contemplated there, could be ascertained,’ No 
doubt in sub-section 2 of that section the words ‘decree’ and ‘judg- 
ment’ are used, but they are the ordinary terms used in part VII 
of the Code dealing with appeals from original decrees, as also, 
elsewhere throughout the Code. But sub-section 1 and 2 of S. 98 do 


not confer any right of appeal ; they only ‘lay dbwn how an appeal ` 


heard by a Bench of two or more Judges- is to be disposed of in 
certain contingencies. The principle governing the question as to 


the right of appeal to the Privy Council or to the High Court , 


- under clause 15 of the Letters Patent has no application to S. 98. 
The provisions of the Civil Procedure Code relating to appeals 
from original decrees as laying down the procedure for the hearing 
and disposal of such appeals are made applicable to appeals under 
S. 54 of the Land Acquisition | Act by express reference. The 
application of those provisions cannot therefore be excluded because 
of the use of the words “ judgment” and ‘“‘decree’”’ in the ee 
orders and rules bearing on the subject, : 

Sub-S. 2 of S. 98 provides that “ where there is no such 





analy which concurs in a judgment: varying or reversing the, 


` (1912) I. DR. R. 40, Cal. 21 ; 28 M. L. J. 276. 
(1912) I. L. R 3) Msi, 6U ; 3L M. L, J. 824. 
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decree appealed from, such decree skall be confirmed, ” and this in 
terms applies to what has happened in this case, I should say there- 
fore that the result of the hearing before Ayling and Sadasiva Aiyar, 
J.J. must be taken to be that the award of the District Judge was 
confirmed. But Mr. Ramesam appearing for the Government, 
the respondeni in the appeal, is content to accept the award propos- 
ed by Ayling, J., and which to that extent was accepted by 
Sadasiva Aiyar, J. It thus becomes unnecessary to decide whether 
the order of the Court consisting of Ayling and Sadasiva Aiyar 
J.J. was a proper order. We have in this connection been referred to 
a decision of the Calcutta High Court in Krishen Dayal v. Irshad 
Alt 1 hut I do not think that the circumstances of that case afford a 
very close parallel to the present case. If necessary, the Calcutta 
ruling could be distinguished on the ground that the learned Judges 
who heard the appeal in this case difered from each other and from 
the land acquisition Judge on matters relating to the principle of 
valuation and not merely on a question of figures, and I should be 
inclined to think that the order of the High Court was not in 
accordance with Sub-Sec. 2 of 5. 98. 


I may also mention that Mr, Ramachandra Aiyar drew our 
attention to rule 2 of the Appellate Side Rules under which the 
Bench composed of Ayling and Sadasiva Aiyar, J.J. was constituted 
and under which other Benches are ordinarily constituted for the 
hearing of appeals under S. 54 of the Land Acquisition Act. | 
The rule provides for a Bench of two Judges who are ordinarily to 
hear and determine’ appeals from ‘the decree or order of a Civil 
Court” and Mr. Ramachandra Aiyar’s argument was that if we 
hold that the decision of the High Court in an appeal under 5. 
54 is not a decree or order of a Civil Court, we must also hold 
that Ayling and Sadasiva Aiyar, J.J. had no jurisdiction to hear the ` 
appeal at all. I am not prepared to hold that there is force in this 
contention though the argument is not without an appearance of 
plausibility. The rules are framec under the powers vested in 
the High Court not merely by the Charter Act and the Letters 
Patent, but also by the Civil Procedure Code and as the provision 
of the Civil Procedure Code relating io appeals from original decrees 
are expressly made applicable to appeals to the High Court from 
the award of a land acquisition Judge, I should think that the 
words “ decree or order of ‘a Civil Court” in clause (a), sub-rule 2 








1. (1915) 22 ©. L. J. 525 at 538. 
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of Rule 2 of the Appellate Side Rules do not preclude the appli- 
cation of this ruleto cases of appeals under S. 54 of the Land 
Acquisition Act. , The District Judge against whose award the 
appeal was heard tried the case as the tribunal designated as “the 
principal Civil Court of original jutisdiction,” and in my opinion, it 
would not be unduly straining the language of rule 2 (Appellate 
Side Rules) to say that the award of such a court ‘is a decree or 
order of a Civil Court’ fcr purposes of the procedure to be followed 
in the hearing and disposal of an appeal {rom the award of that 
court as prescribed by the provisions of the Code of Civil Procedure 
‘which are expressly referred to in S. $. Ihold that the 
preliminary objection is valid and the appeal must be dismissed 
with costs. . 
. Oldfield, J.:—I agree. 

Seshagiri Atyar, J:—In my opinion the preliminary objection 
is well founded. The decision against which the Letters Patent 
appeal has been preferred is practically the result of a compromise. 
Mr. Justice Ayling was for giving Rs. 7,000 more to the claimant 
than was awarded by the District Judge. Mr. Justice Sadasiva 

` Aiyar was prepared to`increase it by over Rs. 50,000. Neither of 
them was for confirming the award of the District J udge. Both 
of them were for varying it, one learned Judge to a small extent, 
the other toa larger extent. In the result, the Court’s order was 
that the award should be increased by Rs. 7,000 plus- the usual 15 
per cent. Tosucha state of affairs, the language of S. 98 of 
the Code of Civil Procedure seems ' inapplicable, Clause (1) 
contemplates the concurrence of the J udgés or a majority. There 
is neither in this case. Clause (2) provides for confirmation of 
the lower Court’s decision when the Judges are not agreed. That 
has not been done in this case. The proviso, as is very often the 
case in Indian enactments, introduces an exception to the rule 
requiring the confirmation and only applies where the Judges 
differ on a question of law. Ha facie, therefore, the conclusion 

“come to by the learned Judges in this case does not appear to be 
within the letter of the section; although if the District Judge’s 
judgment were confirmed, the section would have been satisfied. 
Mr. T. R. Ramachandra Aiyar contended that the conclusion 
is in accordance with the view taken by a bench of three Judges 
in Krishen Dayal v.” Irshad Ali 1 Mr. J ustice Mookerjee alone 
ee 1. (1915) 23 0., D, J. 526, E e 
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deals with the present question. In substance what the learned 
Judge says amounts to dividing the judgment of a lower court 
inte compartments, and to appropriating the differing judges’ 
views pro rata to such of them as are concurred in, and to 
others which are not approved of. Such a procedure is hardly 
compatible with the avowed policy of the legislature. In effect 
the view leads to countenancing the splitting up of a single 
judgment into a number of judgments. If this process is logically 
applied, whenever there is a concurrence with the decision of a 
Court below on one of the issues, to that extent there must be a 
confirmation leaving the other issues on which there is a difference 
of opinion to be adjusted otherwise. If there is a judgment 
relating to a number of items of land or accounts, the final result 
as to each of the items will have to be settled in the same way. 
By parity of reasoning, when there isa judgment for Rs. 10,000 
the decision must for purposes of 8. 98 be regarded as having 
been given in respect of each rupee or groups of tens or hundreds 
of rupees. With all respect, I am unable to uphold such. a 
piecemeal apportionment of a single decree. Lam noi losing sight 
of the fact that there were practically distinct subject matters in © 
the suit from which the appeal was heard in the Calcutta case. 
None the less, the logical application of the principle of that 
decision to cases of money claims shows that the section was not 
intended to be construed as suggested. Mr. Justice Chatterjee 
in the original judgment from which there was the Letters Patent 
appeal, says that “clause (1) of 8. 98 justifies the procedure 
adopted by him, That clause speaks of the appeal in its entirety, 
and of ifs confirmation or variation as a whole. Iam unable to 
construe the clause as reading “the appeal or such portion of it as 
is concurred in by the Judges” shall be decided in accordance with 
the opinion of such Judges. 

In the present case there is greater diiliculiy than was 
present in the Calcutta case, The conclusion to increase the 
award by Rs. 7,000 was not based on any point on which the 
learned Judges agreed. Mr, Justice Ayling and Mr. Justice 
Sadasiva Aiyar proceeded to award compensation on different 
principles. Both of them toa certain extent disagreed with the 
court below and with each other. To such a decision I find it 
difficulé tc apply the language of S. 98 of the Code. The 
result is that there is no judgment which attracts the provision of 


y 
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S. i5 of the Letters ‘Patent, and-consequently no appeal lies 
` under it, 

Mr. Ramachandra Aiyar next jgid that the final decision 
may be regarded as that of Mr. Justice Ayling the senior Judge 
so asto invite S. $6 of the Letters Patent. There are two 
difficulties in the way. In the first place, the recorded note speaks 
of the final award as that of the Court of the-two Judges: In the 
second place it seems clear as contended by the learned Govern- 
ment Pleader that it is nota case to which any section of the 
Letters Patent can apply. 

Before dealing with the larger question whether an award in 
a Land Acquisition case is a judgment, I shall consider the shorter 
point whether S. 36 of the Letters Patent ‘applies. 8. 44 ‘says 
that. “ The provisions are subject to the legislative powers of the 
Governor-General in Council”. The Code of Civil Procedure 
enacted by this authority makes provision for cases of difference of 
opinion by S, 98. But that provision is defective and has not taken 
into account differences like the present one. Therefore it is open 
to argument that the Letters Patent must at least be taken to be 
supplementary of the Code. Although I was at first inclined 
40 the view that S. 36 of the Letters Patent should be confined to 
appeals from the original side, as such a provision exists, as pointed 
out by Mr. Justice Oldfield in the course of the argument, in the 
Allahabad Letters Patent which did not contemplate an : original 
Civil Jurisdiction, I have come to the conclusion that the section is 
applicable to moffussil appeals.as well. In practice this conclusion 
may lead to difficulties: Whether S. 98 of the Code or S. 36 of 
the Letters Patent applies to a given case may not easily be deter- 
mined. One rule may be acted upon, namely that the Letters 
Patent should be invoked only in cases Which are not covered by 
the Code. í 

As regards decided cases Narayanaswami Reddi v. Osuru 
Reddi 1, a Full Bench of this' Court held that 5. 36 of the Letters 
Patent cannot apply to moffussil appeals. In re Karri Venkanna 
Patrudu 2, takes a different view, although it should be hoted that 
the Full Bench case was not quoted before the learned Judges. 
Roop -Laul v. Lakshmi Doss 8, lays down the converse of the 
proposition enunciated in Narayanasami Reddi v. Osuru heddi 1. 
In Surajmal v. Horniman 4, reported since we heard the arguments 


.1, (1901) I. L. R. 25 M. 548. N _ (1915) 18 M. L; T. 591. 
3. (1905) I. L. R. 99 M. 1. a (1917) 20 Bom: L.R, 185. 
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in this case, Sir Basil Scott, C. J., refers to Ss.4 and 129 of the 
Cade of Civil Procedure as pointing to the conclusion that S. 36 of 
the Letters Patent is alone applicable to appeals frcm the Original 
Side. This does not affect the question whether that section subject 
tc any law that may be passed by the Governor-General in 
Council is not intended to provide for differences of opinion in 
moffusil appeals. Mr. Justice Chatterjee says in Krishen Doyal v. 
Irshad Alt 1, that S. 36 of the Letters Patent is applicable when- 
ever 5. 98 of the Code is not applicable. That seems to be the 
better view. I have therefore come to the conclusion, though not 
without hesitation, that S. 36 of she Letters Patent applies to 
tkis case, if otherwise the decision is within its terms. 


The last question is whether the pronouncement of the two 
learned Judges in this case amounts to a judgment within the 
meaning of Ss. 15 and 36 of the Letters Patent. If the matter _ 
were res integra I would have agreed with Mr. Ramachandra Aiyar 
on this point. There is great force in the learned Vakil’s con- 
tention that a conclusion come to by the tribunals exercising 
jurisdiction under the Land Acquisition Act is not an award like 
that given by an arbitrator or by an umpire. In the Land 
Acquisition Act I of 1894, first of all there is proposal by the 
acquiring officer in which he fixes the amount of compensation 
which he is prepared to give to the claimant. If the claimant 
accepts, the proposal there is a concluded bargain. If the claimant 
disputes the correctness of the acquiring officer’s valuation he is 
ertitled to ask that the question be referred for the decision of a 
Civil Court. The Judge of the Civil Court exercises all the 
functions and previleges of a Judge who is hearing a contested case, 
The Government on the one hand, and the claimant on the other, 
adduce evidence of their respective contentions, The Judge gives his 
decision on weighing the evidence placed before him. There is no 
provision in the Act by which finality is given to the decision thus 
arrived at. It is open to appeal under 3. 54 of the Act. Moreover 
the question may arise and very often does arise, as to whether 
A or B is entitled to the compensation which may be fixed by the 
acquiring officer or by the Court. Thus there will be a tripartite 
contest. The tribunal will have to decide first between the contest- 
ing claime of the rival claimants, and then to fix the amount of 
valuation. 





1 (1918) 92 0. D. J. 528. 
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Further there tay be cases in whivh the mode of apportion- . 


ing the compensation between rival claimants, as in the case of a 
landlord and tenant, will have to be enquired into by the tribunals. 
There will thus be difficult questions relating to title, questions 
relating to mode of apportionment, questions relating to the mode 
of valuation, cropping up in the ‘course of 4 land acquisition case. 
The Judge who determines these questions is nof acting as an 
arbitrator, in the proper significance of that term. Therefore 
there is considerable force in the contenion of the learned Vakil 
| for the appellant that the devision arrived at under these circum- 
stances is a judgment in its most accepted sense. But however, 
speculation is not possible-on a question of this kind. The 
Judicial Committee of the Privy Council have said the last, if not 
the final word on the subject. In Rangoon Botatoung Co. v., 
The Collector, Rangoon 1, they first propounded the view that the 
conclusion come to by the Appellate Court under S; 5+ of the 
Land Acquisition Act is not a judgment, but partakes the character 
‘of’ an award. Ih a later case in The Special Officer, 
Salsette Building Sites v. Dessabkai Basanji 2, there are 
observations of the members constituting “the Board which. un- 
doubtedly point to the conclusion that in the opinion of their 
Lordships the decision on appeal in,a land acquisition case is not 
a judgment. It is true, as Mr. Ramachandra Aiyar argued, that the 
report of the observations is not authentic in the sense that they 
appear in a publication sanctioned by the J udicial Committee. 

But there is no reason for supposing that these observations 
were invented, Moreover if we bear in mind that the application 
for special leave was made to the Judicial Committee after the 
refusal of the learned Judges who heard the case to grant a 


certificate under the Code of Civil Pracedure (Vide The Special ` 


Officer, Salsette Building Sites v. Dassabhat Basanji 3) there can 
be no doubt that the Judicial Committee did intend to lay down 
the propose ion contended for by the, learned Government Pleader, 


Lastly we have the latest Privy Council decision in Secretary 
of State for. India v, Chellikani Rama Row t. That was a case 


under the Forest Act: It was there pointed out that when under- 


a local or special enactment an appeal is preferred toa District 
Court, the provisions of the Code ae to Appeals and to further 


1.. (1912) I. L. R. 400. 21. 2. (1913) 17 0. W. N. 421, 
3. < (1912) I. L. §R. 37 B 506, 4, (1916) I. L, R. 39 M.617. 
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appeals therefrom ordinarily govern such an appeal; but that 
appeals in land acquisition cases stand on a different footing. The 
irfersnce is irresistible that the Judicial Committee have definitely 
come to the conclusion that no appeal lies to them from a judg- 
meni of the High Court in a land acquisition proceeding. It may 
be that His Majesty the King’ s unlimited prerogative of hearing 
appeals from any judicial proceedings may induce the Judicial 
Committee to grant special leave in this case. But we are not con- 
cerned with that question. It seems to me that the conclusion is 
forced on us that the decision in the prasent case is not a judgment 
within the meaning of that expression in Cl. 15 or 36 of the 
Letters Patent. The preliminary objection must prevail and the 
appeal should be rejected with cosis 
A, V. V. f 


IN CHE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE OLDFIELD AND MR. JUSTIOE 
SaDsSlva AIYAR,. 


Kodi Sankara Bhatta  Appellani*® (Plaintiff) 
` 2. 
Moidin and others ... Respondents Defendants 


Nos. 2 to 5 and L. Bs. 
of 1st (Defendants.) 


South Canara—Kumaki land—Rights of neighbouring wargdcr and of Govern- 
ment cw respect of—Mortgage with possession by wargdar of warg land and of kumaki 
land attached to it-—-Subsequent classification ty Government of kumaki land as 
poramaoke and cssignment thereof to wargdar.Morigagor—LHyject on rights o 
wargdar-mortgagor and of morigagee—Hjectment suit by wargdar-mortgagor against 
mortgagee in respeet of kumaki land—Maintainability—Transfer of Property Aci— 
Ss 48, 70—Trusts Acb— 9. 90—Applicability. 

A warg land and a kumaki land attached to it were mortgaged with possession 
in 1899 by plaintiff's predecessor in interest to defendant’s predecessor and were in 
the possession of tha mortgagees, including the defendant, till 1914. In the mean- 
time, bowever, the kumaki land was by the Government declared to be waste 
poramdoke and granted to plaintiffon dhaskastin 1911. Ina suit in ejectment 
institcted in 1914 by plaintiff against defendant in respect of the kumaki land only 
heid ihat, the suit land being kumaki land, the Government was entitled to 
ignore the mortgage thereof by the wargdar and to grant it to whomsoever it 
pleased ; and that the plaintiff, as such grantee, acquired a titlato it as owner 
againat the defendant ; and the defendant was nct entitled to rely upon the right 
of posession granied by plaintifi’s predecessor (under the mortgage.) 

H Naraina Rao v, Audar Syad Abbas Sahib}, Swaminadha Mudali v. 
Saravana Mudali *, followed. 


* 3. A. No, 864 of 1917. 26th February 1918. 
1915) 98 M. L. J. 44. 2. (1917) 88 M. L. J. 870, 
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Held, further (1) that 8. 48 of the Transfer of Property, Aot was inapplicable 
to the oase because there was no proof of any erroneous representation by the mort- 


gagor at the time of the mortgage or of the mortgagess having acted on any such - 


representation to their prejudice , 
(2) that the suit land could not, by reason of the rights of the Government 
over it and of those acquired by plaintiff under the dharkast grant thereof in his 
favour, be treated as an accession : to the mortgaged property ‘under S. 70 of the 
Transfer ‘of Property Act; ` 

(8) That S. 90 of the Trusts Act had also no application to the case because 
the grant of the suit land was obtafned by the mortgagor and not by the mort- 
gagee and there was nothing to show that plaintiff obtained the grant as represen- 
ting all persons interested in the mortgaged property. 


Second appeal against the decree of the Court of the Subordi- 
nate Judge of South Canara in Appeal Suit No. 73 of 1916 (A. $. 


_ No. 374 of 1915 on the file of the District Court of South Canara), 


preferred against the decree of the Court of the District Munsif of 


. Kasargod in O. S. No, 234 of 1914. 


B. Sttarama Row for Appellant. 

H. Balakrishna Row for Respondents. 

The Court delivered the following 

Judgments :—Sadasiva Aiyar, J:—-The plaintiff is the appel- 
lant, Plaintiff owns a warg land markei 17/27 in the plan Ex. 
C asthe reversionary heir of the husband of one Devamma. 
Devamma granted a usufructuary mortgage Hx. Ain 1890, not 
only of the warg lands 17/27, but also of plaint item (1) ' which 


“was the slope ofa hill adjoining the warg land. Item- (1) is 


marked A, Aland B in the plan. It is well known that in South 
Kanara, waive landg have what are .called kumaki rights over a 
certain extent of adjoining waste land. Hence Devamma 
usufructuarily mortgaged in 1890 both her-warg lands and the 
plaint item (1) in dispute and put her mortgagee in possession and 
the said mortgagee and hie successors in title including the 1st 
defendant have been in possession of item (1) along with the warg 
land all along from 1890. an ae -5 

In the settlement of 1902, pattah was issued for the warg 
lands alone, item (1) being classed as waste poramboke. - > 


The plaintiff who owned the equity of redemption in the 
lands usufructuarily mortgaged, took advantage of the fact that 
item (1), a portion of the lands, belonged to the Government and 
was at its absolute disposal (though under the dharkast rules the 
Revenue Officers charged with the duty of granting lands on 
darkast were directed to prefer ane neighbouring wargdars), 
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applied for the darkast grant of item (2) in 1910 and obtained a 
grant of it to Limself in March 1911. (See Exhibit B) The 
plaintiff thereupon brought this suit against the mortgagee the 
Ist defendant (who died after suit and whose legal representatives 
are the defendants 2 to 5) for possession of the plaint item (1) on 
the strength of his title under the above darkast grant. The 
plaintiff cleverly omitted in his plaint all mention of the fact that 
his predecessor-in-title (Devamma) had usufructuarily mortgaged 
the plaint item (1) also in 1890 to the 1st defendant’s predecessors- 
in-title and that the 1st defendant and his predecessors-in-title had 
been in possession of plaint item (1) along with other lands as 
usufructuary mortgagees from 1890. On the other hand, he told 
a falsehood in the plaint that the defendants trespassed upon the 
Government land item (1) only in December 1910, shat he was in 
possession of 16 before and that he was granted the land by 
Government, while he was so in possession of it on behalf of a 
stanom. The plaintiff also sued for recovery of plaint item (2) 
(ridge bunds on which trees stand and called Kattupannis) alleging 
that the defendants unlawfully trespassed at the same time (in 
December 1910) on these Kattupanni Lands also, The real truth 
was that these kattupannis were also included in the mortgage of 
1890 (except the portion marked XY in the plan) and have all 
along been in the possession of the mortgagee and his successors- 
in-title. The District Munsif gave a decree to the plaintiff for 
the portion XY of the Kattupannis (to which the ‘defendants laid 
no claim) and dismissed the plaintiff's suit in other respects 
on the ground that the plaintiff in order to evade his liability 
to give compensation for the house built on item No. (1) 
by the lst defendant (which plaintiff would have to do 
if the plaintiff sued to redeem item (1) and the warg land and 
the Kattupannis except on the mortgage of 1890) has brought 
this suit in ejactment as regards items (1) and (2) alone, excluding 
the warg land, making the false allegation of trespass in 
December 1890 as regards the items 1 and 2, The Subordinate 
Judge on appeal confirmed the Lower Court's decree. 

Nothing was alleged by Mr. B. Sitarama Row for the appel- 
lant (plaintiff) which could induce us to differ from the concurrent 
findings of fact by the Lower Courts. He however strongly 
relied upon the question of law, namely, that item (1) being 
merely a kumaki land attached to the warg land, the 
Government was entitled to ignore the mortgage made in 1890 
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by the wargdar so far as regards the kumaki land, that it 
was entitled to grant the kumaki land to whomsoever it pleased, 
that the plaintiff as such grantee acquired a title to it as owner 


against the Ist defendant (the usufructuary mortgagee under the ` 


wargdar) and that the 1st defendant was not entitled to rely upon 
the.right of possession granted by the. wargdar (under, the mort- 
gage) 'of the kumaki land as against the right of possession grant- 
ed by the Government (under the darkast proceedings) to the 


- plaintiff. Having regard to the decision.in Hattikudur Naraina 


Rao v. Audar Syad Abbar Sahib 1 approved in Swaminatha 
Mudah v. Saravana Mudah ? and to the rights of the Govern- 
-ment in waste lands in South Kanara as settled by the Full Bench 
decision in The Secretary of State for India in Council v. 
M. Krishnayya 8, I do not see my way to get round the above 
contention of Mr. Sitarama Row. The lower appellate court relied 
on the fact that the Ist defendant and his predecessors had been 
enjoying the land item (1) as morigagses for more than 12 years, 
that is, between 1890 and 1914, when this suit was brought. 


“ But such enjoyment cannot confer any adverse title on the 


mortgagees as against the Government and when the Govern- 
ment exercised the paramount right in 1911, ‘the plaintiff 
got aiclean title. The District Munsif relied on S. 43 
of the Transfer of Property Act bui S. 48 has been treated 
as a branch of law of estoppel. (See Pandit Banga- 
ram'v. Karumoory Subbaraju* and Jadu Bans Upadhya 
v. Shasjit Singh 5 and Rashmoni Dasi v. Suria Kanta Roy 
Chowdhury ®. No procf of any erroneous representation by the 
mortgagor at the time of Exhibit A (the mortgage of 1890) or of 
the mortgagees having acted on any such representation to his 
detriment has been proved and I cannot agree with the District 
Munsif that by reason of S. 43 of the Transfer of Property 
Act, the mortgage of 1890 operated on the interest which the 
plaintiff acquired by this darkast grant of 1911. The respon- 
dent’s learned Vakil Mr. Balakrishna Row attempted to support 
the decision of the Lower Courts on a ground not put forward in 
the judgments of the Lower Courts, namely, that under 8. 70 
of the Transfer of Property Act, any accession ‘to the mort- 


gaged property becomes part of the security and that the plaint ` 





1. (1915) 28 M. L. J. 44. a. (1917) 88 M. L. J. 870. 
8. (1905) I. D. R. 28 M, 267. 4. (1919) I. L. R. 34 M, 159. 


5, (1911) 10 I. 07443. 6. (1905) I. TL. R. 82 0. 889 at 889. 
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item (1) shouid be treated as such an accession to the mortgaged 
warg land. Having regard to the illustrations te S: 70 of 
the Transfer of Property Act, Iam ‘unable to hold that the 
kumaki land at the absolute disposal of the Government and 
granted by them to the owner of the equity of redemption of the 
neighbouring warg land can be treated as an accession to the 
said warg land. Mr. Balakrishna Row relied also upon 8S. 90 
of the Trusts Act but the provisions of that seciion apply to’ 
tenants for life, co-owners, mortgagees and similar persons who 
avail themselves of their position to obtain benefits for themselves 
“in derogation of the rights of other persons interested” or “as 
representing all persons interested,” Here it was the mortgagor 
who obtained the grant of the neighbouring waste land from the 
Government and not the mortgagee and there is nothing to show 
that he obtained it as representing all persons inierested in the 
mortgaged property. , 

In the result, I have reluctantly come to the conclusion that 
the decisions of the Lower Courts must be modified by giving . 
judgment for the plaintiff for item (1) also, the defendants being 
allowed 6 months time to remove the improvements made by 
them on that land. This is nota case for allowing any costs at 
all to the plaintiff who made dishonest suppressions and false alle- 
gations in his plaint as regards both item 1 and item Zand as he 
has failed in respect of the greater part of item (2) in all the 
Courts, I would direct the plaintiff to bear his own costs through - 
out and pay out half of defendant's costs throughout. 

Oldfield, J :—I agree. 

A. 8. V, , 


IN THE, HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT —MR, Jusrice AYoING AND Mx. JUSTIOR 
SESHAGIRI AlzAR, 
Parvataneni Venkataramayya and Appellants * (Plaintiffs). 
` others 
v. 
Lanka Rambrahman and others ... Respondents (Defendants). 


Sale-deed —Construction — Indemnity clause —Continwing covenant —What 


-constitutes—Fight of covenantee wunder—Breach of such covenant --Suit by 


covenantee for cancellation of sale or for damages— Limitation —Cause of action — 
Limitation Act, art 115, applicability. 





= A. B. No. 161 of 1917. 20th February 1918. 
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On 8-12-1906, 1st defendant sold suit proparty to plaintiff by a deed which 
contained a clause in these terms : ‘‘Should disputes of any kind arise at any time 


touching the said land on the partof anybody, we will clear them all with our own - 


funds and allow this sale to continue to you uninterruptedly without any kind of 
loss to you.” The property was in the physical possession of tenants who asserted 
ocoupanoy rights in the same and declined to. give up possession. An ejectment 


suit instituted against them by plaintiff was decreed by the Munsif on” 


80-12-1909 but his decree was reversed on apeeal on 18-9-10 and -the 
reversal confirmed by the High Court on 23,8-12. A suit instituted by plaintiff 
against Ist defendant on 22-8-L5 for cancellation of the sale or for damages in the 
alternative was dismissed on the ground that the cause of action arose on the date 
of the sale and the suit, which was filed more than 6 ‘years after that date, ‘was 
barred. On appeal from that decree, held that the clausé in the sale-deed was an 
indemnity clause and. should be construed as a continuing covenant; and that 
though a cause of action arose on the date of the covenant or as soon as there wag 
a breach thereof, plaintiff was entitled to wait until he exhausted all possible 
means of obtaining reparation before he had recourse to Ist defeniant, and a suit- 
instituted within 6 years of tha date on whioh it was held bya Courtof law 
- against him that neither he nor hia vendor had any kudivarum right in the 
property was not barred by limitation Secretary of State for India v. Venkayya } 
referred to. Hari Tuvart v. Rajhunath Tuvari 2 applied. i 

As the indemnity clause imposed the duty in thé first instance on bhe cove- 
nant or (1st defendant), their Lordships, in sending tho case back, intimated that, 
if plaintiff had chosen ‘to go to court without calling upon defendant to fulfil his 
undertaking, he might not be entitled to any damages. 


Appeal against the decree of the court of the Temporary 
Subordinate Judge of Masulipatam in O. S, No. 24 of 1916. 

K. Srinivasa Aiyangar, W.:Chakrabani Naidu and B. Na- 
rayanasawmt Naidu for Appellant. 


P. Narayanamurthi for Respondent. 

The Court delivered the following 

Judgment : The 1st defendant sold the property in suit to the 
plaintiff on the Sth of December 1906. The document purports 
to convey both the melvaram and kudivaram rights in the pro- 
perty. {t is common ground that possession of one of the items, 
namely, a house site was delivered to the plaintiff. He was unable 
to get physical possession of the rest of the property as the ten: 
ants asserted an occupancy right. Thereupon, he sued the tenants 


in the District Munsif’s Court. He obtained a decree in eject- - 


ment on the 30th of December 1909. There was an appeal by 
the tenants. The lower appellate court reversed the Munsif’s 
decision and dismissed the plaintiff’s suit on the 13th of September 
1910. The High Court confirmed that decree on 23-8-12. “The 
present suit was instituted on 22-8-15 for cancellation of the sale 
or for damages in the alternative. 
1.” (1916) I. L R 40 M. 910. Q- (1893) 1. G B41 AT. 
-17 
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The Subordinate Judge has dismissed the suit cn the ground 
that the cause of action arose on the date of the sale and that as 
the suit was filed more than 6 years after that date, it was barred 
by limitation. In this court, reliance was mainly placed upon a 
clause in the deed of sale which is in these terms: “Should 
disputes of any find arise at any time touching the said land 
on the part of anybody, we will clear them all with our own funds 
and allow this sale to continue to you uninterruptedly’ without any 
kind of loss to you.” In our opinion this is an indemnity clause 
and should be construed as a continuing covenant. As was pointed 
out by Stirling, J, in Jacob v. Down 1 covenants which provide for 
a continuous exercise of obligations should be regarded as conti- 
nuing covenants so long as the subject-matter in respect of which 
the duty is cast subsists. The instance of covénants for repairs is 
cited for this purpose. In our opinion the clause in the deed which | 
we have quoted is of the same character asa clause providing for 
continuous repair ; and consequently we hold that it is a continuous 
covenant. In this view, although a cause of action may arise on 
the date of the covenant ur as scon as there isa breach, the injured 
party is not bound to sue once and for all for present and pro- 
spective damages for the breach of the covenant. The plaintiff is ` 
entitled to wait until he exhausts all possible meazs of obtaining 
reparation, before he has recourse tc the covenantor. He will then 
be entitled to sue for consolidated damages caused to him by the 
act of the intervener and for the expenses he has been put to in 
attempting to vindicate his title against that party : we must 
therefore hold that the suit will be in time if it was brought 
within 6 years of the date on which it was held by a court of law 
against him that neither he nor his vendor had any kudivaram. : 
rights in the property. The language of Article 115- of the 
Limitation Act supports this view. See also The Secretary of 
State for India y Venkayya 2. 


But there is one difficulty in this case to which apparently 
the attention of the court below was not invited. The indemnity 
clause imposes the duty in the first instance on the first defendant, 
There is no issue on the question whether the Ist defendant was 
aware of the opposition by the tenants and whether he was asked to 
carry out his promise contained in the covenant. If the plaintiff 
had chosen to go to court without calling upon the defendant to 

1. (1900) 2 Ch. 156, 3, (1916) I. L. R. 40 M 910. 
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fulfil his undertaking, it may be that he is not entitled to any 
damages. Moreover, the question as to ‘when the defendants’ 
duty arose and whether there was an understanding that the 
plaintiff should wait until recourse to law was had are considera- 
tions which ought to be taken into account before deciding the 
question of limitation finally. For these reasons, we are unable 
to accept the conclusion of the Subordinate Judge, we would 
draw his attention to the decision in Hari Tiwari v. Raghunath 


Tiwari 1 which seems nearer to the present case than all the . 
other decisions* quoted by him. Having regard to the fact that. 


the real points in dispute have not been adjudicated upon, we 
have indicated the general principles on which questions of this 
kind should be tried. It may be necessary to recast the issues 
and to add additional issues in the view we have taken of the 
rights of the parties, The Subordinate Judge will hear application 
in that behalf and pass the necessary orders. i 
We must reverse the decree of the Subordinate Judge and 
remand the suit to him for disposal in the light of the above 


observations, Costs in the appeal and in the memorandum of 


objections will abide. 3 
A.S. V. ———— 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Jusrios PHILLIPS AND MR, JUSTICE 
KRISHNAN. 


Divakar Singh . `. Appellant * (Plaintiff). 


v. 

A, Ramamurthi Naidu ... Respondent (Defendant). 

Damages—Stolen property —B:wa-fide -sewch for—Criminal Procedure Code, 
Ss. 165 and 178, scope of—Report of gasing ak on sent in—Fresh investigation, 
if proper. 

A search for stolen properly generally, a3 opposed: to a search for specific atolen 
property is not authorised by S. 165 of the Criminal Procadure Code. 

A police officer bovarfide conducting a search for: a partioular stolen 
property is not liable in damages to the person whose house is searched. 


The number of investigations into a crime is not limited by law and when | 


one has been completed by the sending of a report under 8.173, Or. P. C. another 
may be begun on further information received. 


Second appeal against the decree of the District Court of 
Guntur in A. S. No. 154 of 1916 preferred against the decree of 
the court of the Additional Temporary Subordinate Judge of 
Guntur in O. S. No. 18 of 1915. l 





= 9. A. No. 660 of 1917. 15th March 1919, . 7 
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V. Ratnasomanathańn and V. Ramadoss for Appellant. 
C. Narasamhachariar for Respondent. 
The court delivered the following 
. Judgment :— Upon, the finding that the Sub-Inspector o 
Guntur conducted the search there can be no question of defendant's 
jurisdiction over the place searched. The finding is objected to on 


. the ground that no specific issue was raised on the point, but the 
` plea that the defendant did not himself condusi the search, but 


only searched the house as the Sub-Inspector’s assistant was 
specifically raised in the written statement and comes within the 
scope of issue I. Even otherwise it is questionable whether 
defendant, as investigating Police Otticer, was not attached to 
Guntur Police station by the orders of his superiors but this point 
does not seem to have been considered. 

‘The contention chiefly relied ' on by Mr. Ramadoss is that 


the search’ was wholly illegal inasmuch as S., 165 of the Criminal 


Procedure Code does not give authority to search for stolen 
property. This is a somewhat-startling proposition put in this 
way, and it is based on the rulings in Bajrangi Gope v. Emperor 1 
and Prankhang v. King Emperor% These two cases were 
considered in Bissar Misser v. Emperor 3, where it was held that 
they were only authority for the proposition ‘that $S. 165, 
Criminal Procedure Code does not authorise a general search for 
stolen property, as -opposed to a search for specific stolen 
property. This latter form of search, which is the form in 
the case now under out consideration, was expressly beld to be 
legal and it was remarked that its legality had never been 
questioned since the case decided in Mahomed Jackariah & Co. v. 
Ahmed Mahomed $ We agree in their view and hold that the 
present search was not‘illegal. Ib has been found to have. been 
made bona fide and therefore plaintiff is not entitled to damages., 
Another. contention ia put forward that- when a report of 
investigation has been sent in under section 178 of the Criminal 
Procedure Code the Police have no further powers of investigation, ' 
but this argument may be briefly met by the remark that the 
number of investigations: into a crime is not limited by law and 
that when one hag been completed another may be begun on 
further information received. 
The second appeal is dismissed with costs. 





A.V. Y. ena! A 
1. (1910) I. L. R. 88 O. 804. 2, (1912) 16 C. W. N. 1078. 
8. (1918) I. L. R. 410. 261, é 4, (1887) 1 L.R. 1650 109, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. J USTIOn ABDUR Ranim AND MR. JUSTICE 
OLDFIELD. 4 


C. Rama Aiyangar — oes Appellant *( Plaintiff.) 
v, . > 
Anga Gurusaimi Chetti and-others. Respondents (Defendants Nos. 
Land 8 to 6.) l 


Kayam Saswalthampatta—Construstion— Principles—Landlord and Tenant 
—Permanent lease—Applicability of rule regarding forfeiture by denial of 


landlord's title—~Rule applicable to case of denial of title of heir or assignee of ` 


landlord—Landlor it’s denial of tenant's litle—Effect--Travisf er of Property Act— 
` Lease— Law relating to forfeiture by denial of landlord's title compared and 
contrasted with English law on subject—Lease prior io act—Forfeiture by denial of 
landlord’s title—Determination of tonancy— Modes of J Institution of ajectment swit 
—Sufficiency of. 
In a suit in ejectment brought by. the successor in interest of the grantor of 
a Kayam Saswathampatta granted prior to the Transfer of Property Act against 
the transferees from the original "grantee thereunder, held (a) that the principle of 
interpretation enunciated in Tulsi Prasad Singh v..Ram Narain Singh 1 with 


reference to Istimrari Mokurari patias was applicable to the construction of Kayam - 


Saswatham patias and the estate granted under the suit patta was of a permanent 
character. Rajaram v. Narasinga ? Venkataramana v. Venkatapaihi 3 followed. 

(b) that the general rule regarding forfeiture ‘by denial of landlord's title 
applied even to a permanent lease, and, inasmuch‘as the defendants had prior to 
suit clearly set up the title of a third person and denied plaintifi’s title they had 
incurred a forfeiture and the fact that plaintiff prior to suit himself denied their 


tights as lessees did not affect the result. Kalidass Ahiri v. Monmohiri Dassi + 


Abhiram Goswami v. Shyama Charan Nandi 5. Ref. 7 

(c) that the suit lease not governed by the Transfer of Proparty Act, the 
institution of the suit wasa sufficient determination of the lease and no other 
previous act determining the same such as a notice to quit was necessary for 
maintaining the action. 

Quere as to leases governed by the Act. - 

The rule of forfeiture by denial of title extends to cases where the title denied 
js that of the heir or assignee of the person who-let the tenant into possession or 


to whom the tenant attorne . 
Discussion of provisions of Transfer of Property Act relating to forfeiture by 


denial of title in case of permanent leasehold tenures and comparison thereof with 
English law. 
Appeal against the decree of the Court of the iempamey y 


Subordinate Judge of Salem in 0. 8. No, 19 of 1915 (O. 5. No. 
13 of 1918 on the file of the District Court of Salem.) 
Y. C, Seshachariar and A. Krishnaswamier for Appellant. 
T. R. Ramachandra Aiyar, T, R. Krishnaswami Aiyar and 
S. Venugopal Chetti for Respondent. .. n 2 


E 
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The Court delivered the following 

Judgments :— Abdur Rahim, J.—The case of the appellant 
plaintiff in the suit was that the defendants were tenants from 
year to year and that he wás entitled to eject them after giving 
proper notice as required by Jaw. Should it however be held 


that they have a permanent leasehold right, the appellant claims _ 


that the respondents having denied his title have incurred 
forfeiture and on that ground also they are liable to be ejected: 


‘The defendants are transferees of the land from the original 


grantee under what is calleda Kayam Saswathampatta. The 
original lessee died long since, and the case of the appellant is 
that the heirs of- the former were holding the land merely as 
tenants from year to year and that is all the right which the 
defendants can claim. 


There have been several decisions of this court with respect 
to Kayam Saswathampattas and we are bound by the principles 
regulating their construction as laid down in those cases. Those 
decisions applied to. Kayam Saswathampattas the well known 


ruling of the Privy Council with reference to Istimrari Mokurari 


pattas reported in Tulsi Pershad Singh v. Ramnarain Singh } 

which their Lordships held that though these words: nee a 
lexicographical significance of a permanent tenure, having regard 
however to the trend of the cases in which they have been 
interpreted in the Calcutta Courts they have when used without 
such phrases as “ba farzandan’” (including children or 
descendants), or “naslanbad Naslan” (generation after genera- 
tion), a customary meaning importing only a life interest. 
The Privy Council also laid down that in construing a patta, the 
other terms of the instrument, the circumstances under which it 
has been made and the conduct of the parties may be taken into 


consideration in order to ascertain whether the grant was intended 


to be perpetual, inasmuch as those words are not inconsistent 
therewith, though they do not themselves import that meaning, 
This decision was first applied in this Presidency in Rajaram v. 
Narasinga *, Its effect was considered in Foulkes v, Muthusami 
Goundan 8, where the learned Judges did not express dissent from 
Rajaram v. Narasinga. The point was again considered recently 


. in Venkataramana v. Venkatapatht 4, where his Lordship, the 


a 





“a, (1885) I. L. R. 190. 117. 2. (1891) I. D. R. 15 M. 199. 
3. (1898) I. L7 R. 21 M. 502=8 M.I.J. 207, 4. (1915) 28M. DL, J. 510, 


4 
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Chief Justice and Mr. Justice Coutts Tiotter, though expressing 
doubts as to the applicability of the ruling in Tulsi Pershad Singh 
v. Ram Narain Singh } to Saswatham deeds inthis Presidency 
thought it was too late to go back upon the decision in Rajaram 
v. Narasinga 2. As the question related bo the meaning of words 
.of conveyancing, I agree with the learned Judges that having 
regard to the decisions in the above mentioned and other cases, we 
must follow in this Presidency, with reference to Kayam Sas wa- 
tham deeds the principle of interpresation enunciated in, Tulsi 


Pershad Singli v. Ram Narain Singh 1, with reference to 


Istimrari Mokurari pattas. 


The saswatham deed itself is not forthcoming in this case. It 
was executed as far back as 1840. There is no evidence to show 
the circumstances under which the lease was granted. But the 
subsequent conduct of the parties leaves no doubt that the tenure 


contemplated was of a permanent heritable character. There have _ 


been sales of the tenure both by private treaty and at court auction 


in some cases at least for a consideration too large to be likely to 


be paid merely for a tenancy from year to year—and the transfers 
have been recognised by the landlords. After the original lessees’ 
death, the leasehold interest was enjoyed by their heirs as 
of right, and no attempt appears to have been ever made to 
“assert that the rights of the original grantees ceased with 
their lives. For about 60 years one uniform rate of rent has 
been paid. It was in fact only recently that an attempt has been 
made to question the permanent character òf this estate. On this 
point therefore I agree with the learned Subordinate Judge. 


The next contention of the appellant is that the respondents 
have incurred forfeiture by denying his title as landlord. In 
answer, it is first of all urged on behalf of the lessees that their 
estate being permanent and heritable the law regarding forfeiture 
has no application to it. The question was considered by Jen- 


kins, J., in Kalli Das Ahiri v. Monmohint Dassee 2 where he | 


negatived the lessee’s plea, holding that even to a permanent lease 
the general rule relating .to forfeiture applied. He pointed oufi that 
S. 111 of the Transfer of Property Act, read along with the 
definition of a lease in S. 105, applies to permanent leases as 
well. He further held that such leases granted before the Act 





1. (18385) I. L.R 120,117, 2. (1697) I. L. R. 24 O. 440. 
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t 


were also governed by the same principles regulating the re- 


< lation of landlord and tenant. These propositions were approved by 


the Judicial Committee of the Privy Council in Abhiram Goswami 
v. Shyama Charan Nandi 1. As stated in Halsbury’s Laws of 
England, Volumé XVIII, page 532, © there is implied in every lease 


a condition that the lessee shall not do anything that may prejudice 


the title of the lessor; and that if this is done the lessor may re- 
enter for breach of the implied condition.” l 


Reference was made at the bar to Raman Nair v. Vasudeva 
Nambudripad 2, but all that was laid down in that case by ` 
Boddam and Bhashyam Aiyengar, JJ., was that a Kanomdar’s 
right as a mortgagee for a contractual term of years would not be 
affected by his denial of the mortgagor's title. Our attention was 
also drawn to the observation of Sadasiva Aiyar and Napier, JJ. in 
Abbakka Shethhi v. Seshamma 3 and Sadasiva Aiyar, J., remarks 
in Raman Nair v. Kolandan Musaliar 4 as to the caution required 


in applying the doctrine of forfeiture by denial of landlord’s title in 


this country. I entirely agree as to the necessity for such cau- 
tion and I shall presently stute my reasons in support of it, but 
those decisions could not be taken to weaken the authority of the 


“Privy Council ruling in- Abhiram Goswami v, Shyama Charan 


Nandi 1. 


Then it is said that the lease in this case is nothing more 
than an agency to collect rents from the tenants on the land, and 
hence neither the provisions of the Transfer of Property Act nor 
the general law of landlord and tenant would be applicable to it- 
But it does come within the definition of a lease as given in, 
Section 105, and no authority has been cited to show that before 
the Act such a grant was not subject to the ordinary incidents of 
a lease. l f 

It is next argued by the respondents’ vakil that there was 
no such denial of the plaintiff's title in this case ds would entail 
forfeiture. On behalf of the appellant, reference has been made 
to the English Law on the subject. It may be pointed out that 


strictly speaking the term ‘forfeiture’ is in English Law, used only 


with respect to tenancies fora term of years, . while in con- 
nection with tenancies from year to year or for ‘other period’ the 
word disclaimer is applied though the operation both of disclaimer 








1. (1909) I. L. R. 36 O 1008 at p. 1016. 2. (1908) I. L. R. 27 M 26, 
8. (1914) 16 M. L. T. 442. 4. (1915) 3 L, W. 941 at p. 945. 


` 


yo 


i 
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and forfeiture proceeds -on aie grounds;, The effect of a ae 
claimer is to do away with the necessity of a notice'to quit, for, as 


stated by ‘Best,.C. Jọ, in Doe d Calvert v. Frowd La ‘notice to 


quit is only requisite where a tenancy is admitted on both sides, 


and if a defendant denies the ‘tenancy, ‘there’ can be no need ‘to ` 


end that which he says has no existence. - The Transfer of Pro- 
‘perty Act requires that in every case whether the tenancy is from 
year‘to year or-for a term or is of a permanent character, the 
‘lessor should baye done some act showing , his intention to -deter- 


mine the lease. Whether the institution of a suit in ejectment is ` 


or is not sufficient will be considered separately, In English law, 
it is necessary for the application of ‘forfeiture’ to a tenancy for a 


term of years that the denial of the landlord’s title should have ` 


been made in writing, while ‘disclaimer’ may be constituted by. 


. spoken words of the tenant or by his conduct. But the Transfer 


of Property Act, while importing the general ‘doctrine of English 


Law, does not recognise the distinction which that law 
draws between tenancies from year to year and for a term of 


years and thus has ‘done away with the- safeguard which the 
English Statute of Frauds provides with respect to the more valu- 
able class of leases, Under the. Indian Act, even a permanent 
grant such as the one in this suit, is liable to be forfeited on account 
of any verbal expressions used by the lessee, if they can be construed 
as amounting to a repudiation of the relation. of landlord and tenant. 
This in itself dictates the necessity of guarding against a wide 
construction of S, 111, and of exercising caution in applying 


English decisions relating to ‘disclaimer’ to leases of a permanent - 


and heritable nature. It may be mentioned here that the rule of law 
~regarding forfeiture for denial of the landlord’s title is founded 
on feudal principles. (See the arguments of Crossell & Crompton 
-in Doe d Ellerbrock v. Flynn 2) , | 
-' Th is further to be borne in mind i in this tadi tjah the 
Indian legislature, following the law of the country, has expressly 
exempted'one large class of leases, viz., agricultural leases,’ arom 
the’ provisions of Chapter V of the Act.’ ; 

Itis necessary to examine: carefully. the provisions of the 
Transfer of Property. Act to ascertain the, exact conditions under 
which permanent leasehold: tenures which are unknown ‘to English 
“Law, have been made liable to......... awane to forfeiture. So far 

1. (1828) 4 Bingh, '558=180 E. R. 838. i 
2. (1834) 1 C. M. & R. 187=149 B, R. 1023." 0 7. 
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as forfeiture depends on any express contract of the parties, we are 
not concerned with it in this case. Clause (g) (2) of S. 111 lays 
down, ‘a lease of immoveable property determines by “forfeiture, 
in case the lessee renounces his character as such by setting up 4 
title in a third person or by.clsiming title in himself, and in 
either case the lessor or his transferee does some act showing his 
intention to determine the lease. This language seems to have 
been borrowed from the judgment of Tindal, C.J, in Doed 
Williams v. Cooper, 1 where he says ‘a disclaimer, as 
the word imports, must be renunciation by the party of his 
character of tenant, either by setting up title in another, or 
by claiming title in himself.’ It is the same principle which is 
expressed in Doe d Gray v Stanion 2, in order to make either a 
verbal or written disclaimer sufficient, it must amount to a direct 
repudiation of the relation of landlord-and tenant ; or toa distinct 
claim to hold possession -of the astate, upon a ground wholly 
inconsistent with the existence of that relation which by necessary 
implication is a repudiation of it. 

When ‘however we come to the decided cases, in which 
the application of the doctrine has keen invoked, it is rightly point- 
ed out in Woodfall on Landlord und Tenant at p. 388, that it is 
difficult if not impossible, to reconcile them all. No good purpose 
will therefore be served by going through them. But it may be 
taken to be a sound general propcsition that a tenant honestly 
enquiring into the title of a claimant, is not thereby guilty of a 
disclaimer for it is pointed out by Tindal, C. J., in the course of 
argument in Williams v Cooper + that there are authorities to that 
effect. Baron Parke also in Doe d Gray v. Stanton 2 says’ An 
omission to acknowledge the landlord by asking for further 
information will not be enough”. Ib must depend on the language 
used by the tenant and his conduct in each case, whether he has 
transgressed the limits of honest inquiry. If he has clearly 
identified himself with the person claiming adversely to his 
landlord, so that his conduct amounts to renunciation of his 
character as tenant, forfeiture will follow. But nothing short of 
this will be sufficient. And further in this country, having regard 
to the inadequate character of legal advice available especially to 
the moffusil litigants, and the more or less primitive stage of 
moffusil drafting, we should be justified in not placing too strict 





1, (1840) 1 M. & Gr. 135 : 188 E. R. £78. 
a, (1886) LM. & W. 695 at, 708: 16071. R. 614. 
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a construction on the expressions used by the tenant. In this 
case, however, there could be little doubt that the statements in 
the written statement filed by defendants Nos, Land 2in O. $ 
No. 704 of 1906, as appearing from Hx. H.’.amounted to a clear 
denial of the plaintiff’s title. They set up in no ambiguous words 
the title of another person, ‘Kullappa Chetty, and alleged that 
the sale by Narasimha Naidu under which the plaintiff derived his 
title, was fraudulent and invalid. 


Then it is suggested that forfeiture by disclaimer of title does 
not extend to cases where the title is denied not of a person who 
let the defendant into possession or to whom the defendant 
attorned by executing a lease in his favour or by paying him rent, 
but of the heir or assignee of such persons, The Transfer of 
Property Act in Section 111, cl. (g) (2) while speaking of the 
lessee renouncing his character as such lays down the condition 
that the lessor or his transferee must do some act showing his 
intention to determine the lease. That indicates that denial of 
the title of the lessor’s transferee would amount to forfeiture. 
S. 109 generally lays down that the transferee of the 
lessor shall possess all the rights and’ be subject to all the 
liabilities of the latter. ‘The right to determine the lease and to 
re-enter upon the land is an incident of the ownership of the land 
and vests in every person in whom the title to the property has 
vested either by transfer or by operation of ‘law. The English 
decisions all proceed on that assumption and I need only mention 
Doe d Davies v. Evans 1. There the defendant, a tenant from 
year to year, had been paying rent to the tenant for life of the 
estate and on receiving notice from her to quit, wrote to her that 
she had promised that he should continue on as tenant from year 
to year and that she could not turn him out of -possession. It 
was held by Baron Parke and the rest of the court that this 
amounted to attormment to the tenant for life and dislaimer of 
the title of the trustees of the settlement, under which the tenant 
for life derived her title. So far as it appears the ‘defendant had 
never attorned to the trustees. In Doe d Gray v. Stanton 2, the 
argument for the plaintiff was that in order to create a disclaimer 
it was not requisite that a tenant should act’ mala fide or claim 
the property himself, and the judgment in this’ ‘case seemed to 
have proceeded on that basis. ‘The pleader for the respondent has 








(1841) 9 M, & W. 48 i 152 É. R. 2}. 2. (1846) 1 M. and W. 695 at 703, 


Rama 
Aiyangar 
wa. 


:Gurusami 


“Ohetti. 


— 


- Abdus 


“Rahim, J. 


-Rama 
“ Aiyangar 
v. 
‘Gurusami 
Chetti. 
Abdur 
Rahim; J. 


136 THE MADRAS LAW JURNAL LLPOI TS. von. XXXV 


relied on a ruling of the Calcutta High Court in Doorga Kripa 
Roy v. Sree Janoo Lothak 1 a decision of Markby and Glover, 
JJ. There they held that there was no authority for the proposi- 
tion that the statement of the tenant that he had & good title as 
against the assignee of the original landlord, but tc whom he had 
not attorned or acknowledged as his landlord, would give rise — 
to forfeiture. The case does nct seem to have been properly 
argued before them, at any rate, there is considerable authority 
in English law for the position that a disclaimer by a tenant 
from year to year of the title of his landlord or of the person for 
the time being entitled to the inmediate reversicn as assignee, 
heir, devisee, executor or administrator of the landlord, will in 
effect determine the tenancy at the election of the landlord or 
other persor so entitled. (See Wodfall’s Landlord and Tenant, 
p. 387). 

“In connection’ with the question of forfeiture the facts may 
be shortly stated. The lease to the defendants’ ancestors was 
granted more than 60 years ago by the then Mittadar. The 
Mitta comprising the land in Gspute became vested in one 
Venkatarama Naidu and it world seem that his eldest son 
Narasimham Naidu acted as menaging member of the family 
with the consent of his father. This Narasimham Naidu sold 
the property to the plaintiff, it was alleged, for discharging some 
family debts, Venkatarama Naidu on the other hand executed 
a deed of sae in favour of Kullappa Chetti already mentioned. 
The defendarts in the litigation that ensued supported Kullappa 
Uhetty against the plaintiff ana in fact it was alleged that 
Kullappa Chetty was their creatuze. The suit O. 8. No. 704 of 
1906 was brought by the plaintit ugainst the defendants and 
Kullappa Chetty to establish his tile, and the plaint:ff also alleged 
in that suit that the lease under waich the defendants held, was 
not binding on him though he did 20t seek any adjudication on 
that point, He sought and obtaired a decree for rent, the issue 
as to title being decided in his favcur. From that date forward, 
the plaintiff aad persisted in the a legation that the lease relied 
upon by the defendants is not valil and binding, and in this very 
suit his contention bas been that the defendants were merely 
tenants from year to year and held no permanent heritable tenure 
as alleged by them. We have had the case reargued on the 
tollowing pomts: (1) whether the appellants ther selves having 

So oe L iy W. R. 460, 
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denied’ the respondents’ rights as lessees, the denial on the part 
of the latter of the former’s title to the land would not take the 
case out of the rule regarding forfeiture by denial of landlord’s 
title. There is no authority which recognises:such an exception, 
and on further consideration I am not satisfiéd that it can be well 
deduced from the principles which govern the law on the subject. 
That law which is founded on feudal notions is intended to 
protect the interests of the landlord and it may be that it does 
not afford corresponding protection to tenants against the landlords 
denying their rights but that isa matter for the Legislature to 
consider. The disclaimer which entails forfeiture is denial of the 
landlord’s title to the land and not the denial of his claim that 
the defendant is his tenant. ; i | 

(2) Whether any-act on the part of the landlord determining 
a lease apart from and before the institution of the'suit was 
necessary. The Transfer of Property Act does not govern the case. 
It has been -ruled in Padmanabayya v. Ranga after a full 
consideration of the authorities that in cases not governed by the 
Transfer of Property Act the institution of a suit in ejectment is 
a sufficient determination of the lease where the lessee forfeited 
the lease by denial of the landlord’s title and no other previous 
act determining the lease such as a notice to quit is necessary for 
maintaining the action. The learned J udges distinguished 
Venkataramana Bhatta v..Gundarayya 2 on the ground that that 
ruling proceeded on the provisions of the Transfer of Property 
Act though the Act in fact did not govern the case. The proposi- 
tion laid down in Padmanabhayya-v. Tanga 1 has been followed 


in Korapalee v. Narayana 3,- Abbakka Shethi v. Seshamma 4 


and I am satisfied on further san nain that it is correct and 
borne out by the authorities. The question whether the law ig 
or isnot otherwise under the Transfer of Property Act may 
require further consideration. I express no opinion upon it, 

ı (8) The question of waiver of forfeiture; it is rightly pointed 
out, was not raised in the lower court and could not be considered 
for the first time in appeal... 

(4) As regards defendants 5 and 6 their interest in the land 
can only be as members of the joint family along with the other 
defendants and they are bound by. the’ consequences of the act of 
defendants 1 to 3. ; 


1 (1910) L.L R. 34 M. 161 : 20 M. L. J. 98o. 2 (1907) LD. R 31ML aS. 
B, 1918} 35 Mt D J. 815.: 88 Mad. 445. "4, (1914) 16 M. D. T. 442, 
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In the result, the jadgment of the Lower court must be set 
aside and there will be a decree for the plaintiffs in the terms of 
the prayer ir the plaint and the amount of mesne profits will be 


‘determined in execution. Under the circumstances, each party 


will bear his own costs throughou;. 


Oldfield, J :—I agree. 
A. S. V. —— 


PRIVY COUNCIL. 
PRESENT :— Viscount HALDANE, LORD DUNEDIN, LORD 
SUMNER, SIR JoHN EDGE, AND MB., AMEER ALI. 
[On Appeal from the High Court of Judicature at Madras.] 


Sri Madana Mohana Deo Kesari .. Appellani* 
v. 
Sri Purushottama Ananga Bheema Deo ... Respondent. 


Hindu Law—Adoption~Divesting af estate by adoption—Limitations of 
widow's power to adopt —Imypartible raj—whather_the rule that adoption must be to 
last male holder applies to it, 

Hindu law recognises the validity of an authority given toa widow by her 
Jeceased husband to make a second, or even a third or fouth adoption, on failure 


_of the previous adoption to attain the object for which the power isgiven, viz. 


the perpetuation of the deceased's line to discharge the obligations that rest on a 
pious Hindu. Such a power comes towan end as soon as any such adopted son 
attains full legal capacity to continue the line: nor does it subsequently revive on 
hig death, wkebher or not_he leaves a son of his own or a widow capable of adopt- 
ing to him. 

The rule that adoption-must be mada to the.last full owner applies just as 
much to an impartible raj (which is joint family property subject to an exneption) 
as it does to separate prope-ty. K 

Ramkrishna v. Shamran 1 approved. - 


Appeal from a decree of the Madras High Court, dated, 
April 22, 1914 affirming a decres of the District Judge of Ganjam. 


Raja Adikonda Deo, owner of the impartible Zemindary of 
Chinnakimidy in tha Ganjam District, died sonless in 1868, 
having given his widow a written authority to adopt, His brother 
Raghunaca succeeded to the Zemindary, In 1870 the widow 
ddopted Braja Kishor Deo and the latter instituted a suit to 
recover the zemindary, which the Board decided in his favour, 
See Sri Rayhunadha v. Sri Brozo Kishore ®, He held possession 
till his death in 1906:he left a widow, Ratnamala, but no son; 
and Raghunida’s son Vaishnava Deo took possession, but dying a 

* 18 and 14th March, 1918. = 
1, (1902) I. L. R. 26 B. 626 (F. B.) 2. (1876) 3 I. A, 154. 
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few days later was succeeded by his son piwadhoktaran; the, 


present respondent. 

In 1907 Adikonda’s widow purported to adopt the present 
appellant as son to Adikenda and he then. brought the “present 
suit to recover the zemindary. The. District Judge of Ganjam 
held that the widow had no power under the authority left by 
Adikonda to make a second adoption, but that even if she had 
such adoption would be invalid first, because of the existence of 
the widow Ratnamala, and second, because the adoption was not 
to the last male holder, and therefore could not divest the respond- 
ent, whether the Zemindary was regarded as separate estate or 
as cO-parcenary property. Plaintiff appealed to the High Court. 
The Judges (Sir Arnold White, ©. J. and Seshagiri Aiyar, J.) 
agreed that the second adoption was within the authority conferred 
by Adikonda, but concurred in dismissing the appeal on the 
ground that Ratnamala was alive when the adoption was made. 
On the question whether an adoption not made to the last male 
holder could divest the estate vested in respondent they differed : 
the Chief Justice remained of the opinion, expressed by him in 
Sivagnanam v. Ramasamy 1 that it could not, while Seshagiri 
Aiyar, J. came tothe conclusion that “the Estate taken by 
survivorship by a member of the joint Hindu family is a 
conditional Estate subject to defeasance on the coming into 
existence by adoption or otherwise of-a new member into the 

` coparcenary, that the rule of law that in order that an estate once 
vested may be divested the adoption should be made to the last 
. male holder is not ‘applicable to coparcenary property, and that 
animpartible Zemindary is |joint- family property subject to an 
exception”. The proceedings {before the High Court are reported 
at 88 Mad, 1105: 27 M. L, J. 305. 
Plaintiff appealed to the Privy Council. 
De Gruyther K. C. (Dube with him) for appellant :—There 
„are two questions iat issue: (a) the construction of the power 
whether under it the widow had the power to adopt. On this:I 
submit the High Court ‘were right in holding she had, (b) if so, 
-whether the power was exhausted-and incapable of being exercised 
in consequence of Braja Kishore’s death’ leaving a widow. It is 
not alleged this widow has adopted or has aay power to adopt: 
but it is|contended and has been. held by the District Judge: and 


1. (1912) 23 M L. J. 86. 
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. the Chief Justice that anyhow the adoption is invalid as not being 


made to the last male owner. If the Zemindary had been 
separate estate I concede the adoption would have been bad: but 
it isnot so: it is joint family property. Both Vaishnava and 
Purushottama took not by inheritance, but by survivorship : this 
is alleged in the plaint and not denied: for the purposes of this 
case, and as between the parties to the litigation, this must be 
treated as a joint family: even apart from the failure to deny this 


‘in the pleadings, respondent is estopped by the decision in the 


earlier case in Sri Raghunada v. Brozo Kishore 1, The rule that 
adoption must be the case in made to the last male holder does 
not apply to joint families living m coparcenary. Bachoo Hurkis- 
ondas v. Mankorebai 2, Mt. Bhoobum Moyee Delca v. Ram. 
Kishore 8, i 

When a Hindu has given his widow a power to adopt and had 
placed nó specific limitation to such power, the authority to adopt 
is not exhausted by a first adoption, and can be again exercised if 
the son first adopted dies. Kannepalli Suryanarana v. Pucha 
Venkata Ramana +. ! 

The power to make such second adoption is not extinguished 
by the existence of Ratnamala. 

Bachoo Hurkisondas v. Mankorebat 3. 

In this last case the case in Sri Raghwnada v. Brozo 
Kishore 1 is treated by the Foard as concluding the point. 

Dube followed: Impartible property passes not by inheritance, 
but by survivorship: Kachi Kaliyanna v. Kachi Yuva b. Such 
property is not subject to coparcenary. Thakurani Tara Kumari 
v. Chaturbhuj Narayan Singh ô, Rajah Rup Singh v. Rant 
Baisni 1. ‘ 

It is joint property in this sense only, that if the holder dies, 
the next person to take will be decided by the right of survivorship 
under the Mitakshara. But the rule that adoption must be made 
to the Jast male holder has never yet been applied to an impartible 
raj, and Seshagiri Iyer, J. has correctly held that it is inapplicable. 

Sir Erle Richards, K.C. and J. M. Parikh for respondent 
were not called on. | 

1. (1876) 8. I. A. 154. ; 
(1907) I. L. R. 31 B 378: L. R. 8t I A. 107: 17 M. L J. 343. 
(1865; 10 M. T. A 279- 

(1908) L. R. 881. A. 145: I L.R 2:=9 M 382=16 M. L. J. 276. 
(1905) L. R. 32 I. A. 261: L L. R. 28 M. 508 : 15 M. L. J. 312. 
(1915) L. R. 42 I. A. 192, 201. | ; 

(1884) L. R. 11 L A. 149, 154: I'L. R. TA. 1. 








Samego 
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Their Lordships’ judgment was delivered (April, 26, 1918). 


Viscount Haldane :—This is an appeal from a decree ‘of the 


High Court of J udicature at Madras which affirmed a decree of 


the District Judge of Ganjam. The main-question to,be decided 
relates to the validity of the appellant’s adoption.” 


The suit is concerned with an impartible zemindary in the 
district of Ganjam called Chinnakimidi or Pratapgiri. In 1868 
the holder of the ‘zemindary was Raja Adikonda-Deo, who was 
a member of a joint Hindu family subject tu the Mitakshara law. 
The following pedigree shows the Lelang of the eae to 
the suit to each other:— | iar 7 


CHANDRAMANI D&O. 





| 1. |. 
Adikonda Deo Raghunadha Deo Lokhana or 


(died 28rd November, 1868), - (dead) - Lakshamana Deo ` 
(married Kundana Devi (alive), 1 (dead). 
ee pea Boats ee 
- Brojo Kishor Deo, Plaintiff Appellant, _ Vaishnava Deo Brajaraja Deo 
first adopted son ` whose adopticn is (died 18th Septem. (whose legitimacy 


(died 8rd September, in question. .- | ber, 1906). “is questioned@). 
1906), married l : 
Katnamala (alive). | i 
Purushothama, Kunja Bihari, 
Defendant Defendant. Respondent, 
(No 1 Respondent) f : 
(since deceased). 


Before his ‘death in 1863 Adikonda Deo, the then Raja, 


gave to his widow, who was at that time enceinte, a Agen | 


authority to adopt in the following terms :— 


“AsI know that my end, consequent upon the expiration of the terms fixed 
“by fate is approaching, I do hereby declare that in case you, who are at present 
preonant, be delivered of a male issue, the said child alone shall inherit my. talook 


as well as all my property, both moveable and immoveable. Becoming the owner 
of moveable and immoveable properties, till he arrives at the proper age you will 


look after him ; ;-or if a daugLter be the result of your - present pregnancy,’ you, 
adopting a son, who may be in your opinion worthy of the throne, ‘and making 


him owner of the talook, eto., shall, pending the attainment of the said boy's - 


“majority, take care of him. This agreement is executed with my free will.” 


On the death of Adikonda, his brother, Raghunadha Deo, 
took possession of the zemindari. The widow gave birth to a 
daughter, and, acting on the authority, adopted to her husband. 
a boy, Brojo Kishor Deo, in 1870, The adapted son instituted 
a suit to recover the zemindari from Raghunadha Deo, and this 
suit was decided in. his favour by this Board in 1876. Having 

19 A L mS 
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recovered possession of the zemindari, Brojo Kishor Deo held it 
until his death in 1906. He left a widow, Ratnamala, but no 
son. Possession of the zemindari was then taken by Vaishnava 


‘Deo, who died later in the same year, and was succeeded in 


the possession by the deceased respondent, Purushothama Deo. * 


In 1907 the widow of Adikonda Deo purported to make a 
second adoption to her husband, under the terms of the authority 


` already set out, by adopting the present appellant. The 


latter, as plaintiff, subsequently instituted the present suit to 
recover the zemindari, 


Several issues were framed, but that on which the result of 
the appeal must in any view turn is whether the adoption was 


. legal. For if this question be answered in the negative other . 


issues which were raised before the Courts below do not arise, 
and the root is cut from the appellant’s case, 


It is not in dispute that the zemindari was impartible and 
descended by the rule of primogeniture to a single heir. When 
Brojo Kishoz was adopted, he succeeded as though he had been 
the actual son of Adikonda, and, as this Board decided in 1875 
with reference to this very succession in a case reported in 
3 Ind. Appels 154, he became entitled to oust Raghunadha, 
whose right to enter was only temporary, operating merely to - 
prevent the owrersbip from leirg in abeyance pending any such 
succession to his elder brother as the adoption brought about. 
But when Brojo Kishor succeed d he becume himseif the full 
owner, from whom heirship musi be traced instead of as earlier 
from Adikonda. The widow of the latter was therefore ina ` 
different pesiiion when she endeavoured to effect the second 


“ adoption from that which she occupied on the former occasion, 


She could on that occasion, by exercising the power conferred 
on ‘her, establish a direct succession to the estate of her husband 
Adikonda, which related back tohis death, On the second occasion 
the ownership which had become vested in Brojo Kishor had 
intervened, and it was only to his estate that she could possibly 
establish a succession. The learned Judges in the Courts below 
‘have all agreed in holding that any authority she could originally 
be taken’ to have received to make a second adoption had become 
inoperative by reason of the changed circumstances, and their 
Lordships are of opinion that the conclusion so come to was right, 
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The Hindu law no doubt recognises the validity of an authority 
given to a Hindu widow by her deceased husband to make a 
second, or even a third or fourth, adoption on failure of the 
previous adoption to attain the object for which the power is given, 
viz., the perpetuation of the deceased’s line to discharge the obliga- 
tions that rest on a pious Hindu. ‘When the authority to make 
successive adoptions is alleged, two questions arise : (1) whether it 
was in fact given ; and (2),.if so given, did it still exist in the 
widow when the subsequent aloption is made. 

In the present case their Lordships do not consider it neces- 
sary to decide whether the document before them cin be construed 
as by its terms enabling a second adoption to be made, For the 
vital question here is whether after the adoption of Brojo Kishor 
Deo the power still survived in the widow of Adikonda Dap. - 

When and under what circumstances the authority ceases to be 
exercisable has been considered ın a number of cases both by this 
Board and the Cours in In lia. Lhe High Court at Bomb uy took 


the view that the power must be looked on ag extinguished under: 


analogous circumstances in the case of Ramkrishnav, Shamrao 1 
where Chandravarkar, J., delivering the judgment of the Full 
Bench, examines the authorities’ closely. He interprets earlier 


P.C. |, 
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decisions of the Judicial Committee: as having established con- 


clusively that, quite apart from any question of construction, there 
is a limit imposed by law to the period within which a widow can 
exercise a power of adoption conferred on her, and ‘that when that 
limit is reached the power is at an end, That limit may arise 
from circumstances such as those already referred to, The 
authorities on which he founds are the judgment of this Board as 
delivered by Lord Kingsdown in Musswmat Bhoobun Moye 
Debia v. Ram Kishore 2 and the subsequent judgments in Pudma 
Coomart v, The Court of Wards 8 and That Yamani v. Venkata 
. Rama 4. 


Their Lordships are in agreement with the principle laid 
down in the judgment of the Full Court of Bombay as delivered 
by the learned Judge, and they are of opinion that on the facts of 
the present case, the principle must be taken as applying so as 
to have brought the authority- to adopt conferred on Adikonda’s 
widow to an end when Brojo Kishor, the son she she originally 


1. (1902) I. L. R. 26 Bom, 626. 2, (1865) 10 Moore, I. A, 279,- 
8. (1881) 8 I. A. 229. + 4. 141. A. 67, 
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adopted, died after attaining full legal capacity to continue the line : 
either by the birth of a natural-born son or by the adoption to him 
of a son’ by his own widow. Thai widow was not a party to the ` 
suit, and, whether or not she had power to adopt to Brojo Kishor, 
it has not been established against her that she had no such power. 
Their Lordships think it right to draw attention to this circum- 
stance, but they do not desire to be understood as suying that even 


| in its absence the succession of Brojo Kishor and his dying after 


attaining full lega) capacity to continue the line would not in 


themselves have been sufficient to bring the limiting principle A 


into operation, and soto haveso determined the authority of . 


' Adikonda’s widow, who was not the widow of the last owner, and 


could not adopt a son to him, This conclusion is in their opinion 
in no way in conflict with the previous decision of this Board as to 
the succession to this zemindari. There the title of Adikonda’s 
widow to displace Raghunadha’s succession was recognised. But 
Raghunadha’s succession was of a character only provisional, and 
subject to defeasance by the emergence of a male heir to Adikonda. 

' Their Lordships will humbly advise His Majesty that this 
appeal should be dismissed with costs. 

_ Solicitor for Appellant :—Douglas Grant. 


Solicitors for Respondent: —Chapman, Walker and Shephard. . 
A, P. P. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT — MR. Juston ÊYLING AND MR. JUSTIOH SESHA- 
GIRI ÅIYAR, 


Bobba Padmanabhudu and another... Appellants* (Plaintiff.) 
v, 


Booba Buchamma ` ... Respondents (Defendants.) 
Specific Relief Act, B. 49—Suit for declaration that a will by the deceased ` 
brother of the plaintiffs authorising his widow lo adopt was never execused—Main. « 
tainability of the swit—Scope of Section £2. 
A suit by the plaintiffs for a declaration that a will saidtohave been made by 
their brother, the deceased husbaud of ths defendant authorising her to adopt 


‘a boy was never executed, is maintainable under B. 42 of the Specifio Relief Aot. 


Saudagar Singh v. Pardit Narayan Singh 1, followed. 
Nurdin v. Allauddin 8, Sri Pada Venikatramana v v. Bamalakshmanne 8, not 
followed. 


ES aaa a naati 


* A. B. No, 18 of 1917. : . “Bth February, 1918..- -. 
1, (1917) 84M. L.J. P: 67. . (1889) 1. L. R. 13 Mad, p. 184. 
. 8. (1912) I. L. = 35 M. 592. 


| 


6 | 


| 
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_ §§. 42 of the Specific Relief Act while indicating the character of the right 
which may be declared by 8 Court of law, leaves it to the discretion of the 
Court to grant or refuse the relief claimed. ` 

The necessity of keeping in view, the distinotion between the maintain- 


ability of the suit and the discretion of the Court in granting or refusing the relief 
pointed out. 


Appeal against the decree of the “Court of the Subordinate i 


Judge of Bezwada dated Ist November 1916 in O. $. No. 48 of 
1916. 

P: Nardganannirthi for Appellants. 

B. Narasimha Rao and C. Rama Rao for Respondents, 

The Court delivered the following | 

Judgments :—Seshagirt Atyar, J. :—Plaintiffs sue for a 
declaration that a will said to have been, made by their brother, 
the deceased husband of the defendant, authorising her to adopt a 
boy was never executed. The defendant pleaded. in limine that 
such a suit is incompetent. The Subordinate Judge dismissed the 
suit ; the only question in appeal is whether this decision is right. 

- The diversity of judicial opinion on the construction of 8. 42 
of the Specific Relief Act is so great that I have resolved upon 
confining my citations to the cases decided i in Madras and to the 


decisions of the Privy Council. If I may say so with respect the . 


consideration of this ‘question has been rendered difficult by 
mixing uptwo distinct issues. 5. 42 of the Specific Relief Act, 
while indicating the character of the right which may be declared 
by a court of law, leaves it to the discretion of such court to grant 


‘or refuse the relief claimed, In arguments addressed to courts 


and not infrequently in decisions also, the question of the right of 


suit has been mixed-up with the question of exercising discretion 
in regard to the relief. 

If I had only the language of the -section to guide me, I 
would have little hesitation in holding that suits like the present 
are within 8. 42 of the Act. There can be no doubt that the 
plaintiffs are entitled to protect their alleged legal right of surviving 
co-parceners to their deceased brother’s estate. It must. also be 
admitted that the defendant i is denying that character by setting 
up the will which if true would deprivé the two plaintiffs of a 
third: of their property. “There is 4 further consideration: in 
seeking the aid of- S. 42, a plaintiff may ' consider that if time 


elapses the “pretensions of. the defendant who is interested in . 


denying the plaintifi’s title may gain momentum and may in the 
course of years render the task of refuting those ‘pretensions very 
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difficult. In fact as I said in Naganna v, Sivanappa 1, whenever 
a cioud is cast or attempted to be cass on the title of a plaintiff, 
he is entitled to come to court under $S. 42. 


It may be that in many instances the apprehended danger or 
the cloud on title may be of such a shaaowy character and go 
flimsy, that the court in its discreti might refuse to grant the 
relief prayed for. But that is no ground for saying that the suit 
is not maintainable. 


There have been numerous instanzes in which notwithstand- 
ing an undoubted right to litigate courts have refused in their dis- 
cretion to grant relief. The object so be borne in mind in such: 
cases is to see that the machinery of the court 18 not utilised for 
unnecessarily harassing the defendant. 


With these preliminary observatiors, I shall proceed to consider 
the decisions bearing on the section. in Madras there are cages 
which held that where the plaintiff is not likely to be immediately 
affected the suit should be dismissed as incompetent. Apparently 
the old English doctrine which prevailed before the enactment of 
the Specific Relief Act to the effect, that a declaratory decree 
ought not to be made unless there is a right to some consequential 
relief which if asked for might have been given by the court have 
been accepted as a correct interpretation of S. 42 of the Act. In 
Kathama Nachiar v. Doyasinga Thevar 2, Sheo Singh Rai 
v. Dakho 3, and Law Reports Indian Appeals, (Supplemental - 
Volume) 149 and 165, the Judicial Sommittee enunciated this 
view with reference to cases which arose before the passing of 
the Specific Relief Act, In Madras even after the Act, that view 
was adopted. Nurdin v. Alavudin 4, is one of this class. The 
decision which the Subordinate Judge aas relied on viz., Sreepada 
Venkataramanna v, Sreepada Ramalakshmamma 6, belongs to 
the same category. On the other hand we have Govinda Pillai v. 
Thayammal and Chinnasami Mudaliar v. Ambalavana Mudaliar 
which seem tc take a broader view of the section, It is true in 
the latter case, an adoption was set up ; but apparenily no hostile 
act followed upon the setting up of the adoption. In Putanna alias 
Keshava Bhatta v. Ramakrishna Sastri 8, the learned Judges held 














1. (1914) I L. R.8388 M 1162, 2, (1878) L. R. 2 I. A. 169. 
8. (18718) L. R I.A 87. 4, (1889) I. L, F. 12 M. 184. 
6. (1911) I. L. R. 35 M. 592, 6. (1904) I. L. R. 28 M. 57. 


7. (1908) I L. R. 29 M, 48. 8 (1909) I. L. R. 80 M, 195. 
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that the relief under S, 42 is not restricted to cases covered by 
illustrations E and F to that section, and granted a declaration 
that a will alleged to have been made by the last male owner was 
‘never made, There are three recent Madras cases which may be 
shortly noticed. In Ramkrsihna v. Narayana 1 all that was laid 
down was that S, 42 is not intended to enact a declaration in res- 
pect of personal contract. In Ramachandra Row v. Secretary of 
State for India 2 Mr. Justice Ayling with Mr. Justice Tyabji 
. held that a declaration can be given against an order debarring a 
person from acting as a vakil to another ina village court, My 


learned colleague there sid that even if the suit may not be . 


covered by the Specific Relief Act, the relief can be granted. 
These are the only Madras ‘cases which need be considered, 


Now as regards the Privy Council cases, reliance was placed 

by both the parties on Pirthi Pul Kunwar v. Guman Kunwar 8. 
“The real decision in that case was that in“ the exercise of the 
discretion vesting in the Court below it had rightly refused to 
grant the prayer. It was a suit in which the son's widow in posses- 
sion sued for a declaration that an adoption by the father’s widow 


was void and ineffectual, The Judicial Committee did nos say such . 


a suit would not Jie. They said that they saw no reason to interfere 
with the discretion exercised by the court below. In Janaki Ammal 
v. Narayanaswami Aiyar £ which was relied on by Mr. Narasimha 
| Row, it was pointed out that a cause of action with which the 
paintiff came to court, namely waste by the widow, having been 
found to be untrue, it was not open to the plaintiff to ask 
that his right as reversioner to succeed at some future time 
should be declared. In the last but one paragraph of the 
judgment it is said that ifthe plaintiff came to court for a 
bare declaration of his rights without alleging that there was 
any infringement of such a right the court would reject such 
a suit, and the fact that a false cause:of action was alleged 
in the plaint was no ground for deciding the contingent title of 
the plaintiff. I do not think that this decision helps the respon- 
dent. In another Privy Council case Sheoparsan Singh v. 
Ramnandan Singh 5, Sir Lawrence Jenkins sounds a ‘note of 





warning against the machinery of the court being abused by suits 


1, (1914) 1. L. R. 39 M. 80. 2. (1916) I. L. R, 89 M. 808 
8. (1890) I. L. R. 170. 933. - - 
4, (1915) L. R. 43 I. A, 207=81 M. D. J. 225=1. L. R. 89 M, 684, 

5. (1914) L., R.48 I. A. 91, 
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Bobbe _ under 5, 42 cf the Specific Relief Act. Here again it was decided 
ae that a mere declaration of the rigkt of the plaintiffs to succeed at 
el some future zime should not be granted. In Saudagar Singh yv» 


Buchamma, Pardhip Narayan Singh 1, Lord Parker in delivering the judg- 
Seshagiri ment of the Judicial Committee says “It appears to their Lordships 
“Aiyar, J. to be clear on this section that where any deed is executed, the 
result of which may be to prejudice tbe interests of the reversionery 
heirs, those- heirs, though still reversionery and though they muy 
never get any title because events may preclude them from doing | 
so, may have a declaration as to the effect of the deed.’ Applying 
that principle to the present case, it may be said, that where a 
“will is set*up tbe result of which may be to-prejudice the interest 
of the plaintiffs though ultimately the adoption referred to in the 
will may not take place, the plaintiffs are entitled 59 the declara- 
tion they have claimed. -In my opinion this latter pronouncement _ 
of the Judicial Committee which is binding on us is decisive of 
the question; and if I may say so with the greatest respect, gives 
effect to the true intent of S. 42/of the Specific Relief Act. 


An examination of some of the Madras cases to which I have 
referred notably Nurdin v., Allavud.lin 2 and Srezpada Venkat- 
ramana v. Sreepada Rama Lakshmamma ? tends to show that 
where there is no possibility of immediate injury flowing from a 
contemplated act, deed, or other instrument, the courts should not 
allow a suit to be instituted.. With all respect I should like to point 
out that instead of saying that œ suit does not lie under such circum- 
stances, it would be more correct to say that courts should not 
grant relief in such cases. Nurdin v. Allavuddin and Sri Pada 
Venkataramana v. Rama Lakshmamma ‘ave really instances 
of cases in which the courts in their discretion would have been 
justified in refusing the relief : and I do not think any harm will 
be done by interpreting them in the way I have indicated. 


In the present case it may be open to the lower court to find 
on hearing the evidence, that the allegations are not of such a 
character a3 to compel the court to grant the relief. In my opinion 
the conclusion come to, that the suit is not within the meaning of 
S. 42 of the Specific Relief Act is wrong, I would therefore 
reverse: the decree of the Subordinate Judge and remand the suit 
for disposal on the merits. Costs to abide the result. 


1. (1917) 84 M. L. J. 67. 3. (1839) I. L R. 12 M. 184. 
8. (1911) 1, L. R. 85 M. 699, 
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“Ayling, J :—I am in entire agreement with the conclusion 
arrived at by my learned brother, whose judgment I have had the 
advantage of perusing, and to which I can add little. It seems to 


me that the defendant in this case (widow of plaintiff’s undivided 


brother) was interested in setting-up and utilising the power to 
adopt contained in her late husband’s alleged will—in other words 
in denying plaintiff's right of succession by survivorship -to the 
whole joint family property. In such circumstances, the present 
‘guit would appear to be under 8,42 of the Specific Relief 
Act. Ican see nothing in the section to justify the view which 
seems to have been taken by the learned Judges in Sreepada 
Venkataramana v. Sreepada Ramalakshmanna 2 and having 
regard to the other rulings quoted in my learned brother's 
judgment, and in particular of the spirit of the latest Privy 
Council case (Saudagar Singh v. Pardhit Narayan Singh 1. 
I think we are justified in declining to follow it. It seems to me 
that there can be no question of the expediency of allowing the 
genuineness of such documents as the present to be tested'as early 
"as possible, The difficulty of ascertaining the truth tends in 
almost every case to imcrease with the lapse of time. We have 
recently heard arguments ina case in which an adoption was 
made, based on a disputed authority to adopt said to have been 
given 28 years before. A view of the law which in such a case 
precludes the possibility of determining the facts as tothe alleged 
authority until so late is one which I should be loth to adopt unless 
compelled by irresistible reasoning to do s0. 


I concur in the order proposed by my learned brother. 
C. A.S. < 4 2 





1. (1917) 84 M. 1.5.67, ° - 2. (1941) I. L. 85 M, 592 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
PhESENT :—MR. Justicz SESHAGIRI Ivar AND MR, 
JUSTICE NAPIER, 


Thiraviyam Pillai and another saa Appellants* 
v. | (Defendants Nos. 
2 and 8), 
Lakshmana Pillai: ow Respondent 
(Plaintiff). 


Civil Procedure Code, 8.78, O. 21, Rr. 55 and 88—Decrees against the same 
judgment-debtor in favour of different decree-holders—Property of judgment-debtor 
atlached by all decree-holders and brought to sale—Permission of court to raise 
money by privatsialienation to pay off one of the decrees—W hether proper—Property 
mortgaged to meet the claim of one only of the decree-nolders—Money paid into 
court— Money paid in a pending execution application—All decree-holders entitled 
to share rateablu—Policy of the legislature as to rateable distribution— ‘Assets held 
by the court,” Meaning of. 

Where the plaintiff and the first defendant obtained deor ees against a common 
judgment-debtor and the property of the judgment-debtor was attached in 
execution both by the plaintiff and the first defendant, and the judgment-debtor 
obtained permission from the Court to raisa money by private alienation and the 
property was mortgaged for an amount which would only satisfy the decree of 
the plaintiff and the mortgagee paid the amount into Court, that amount is liable to 


‘be distributed rateably between the plaintiff and the first defendant. 


Courts should not grant permission to raise money by private alienation 
to satisfy only ona of the decrees against the judgment debtor, when there are 
more decrees then one against him and all the decree-holders hava attacbed and seek 
to sell the judgment-debtor’s property in execution. When permission is granted 
under O. 21 R. 88 to raise money by private alienation, such money is paid 
under a pending execution application. 

If money is paid into Court, by one of She modes mentioned in O. 21 R. 55 of 
the Civil Procedura Code, such money should be regarded as an asset held by the 
Court within tha meaning of 8. 78 of the Code—Sorabji Coovarji v, Kala Ragu. 


neth! Considered. 
The intention of, the legislature is to afford every creditor equal opportunity 


of obtaining & rateable advantage in the available assets of tha judgment debtor; 


and unless there is something olew inthe langusge of tha provisions of the 
Oode to exempt 2 payment from being applied to the benofit of all the creditors, 
Courts should incline to the view that moneys in the hands of the court should be 


shared by all the decree-holders rateably. 

Semble, Tue language of 8. 78 of the Code of Civil Procedure, Act V of 1908 
is wide enough to cover cases where moneys are in the hands of the court by 
whatever process, the same bas been realised. 

Second Appeal against the decree of the Subordinate Judge 
of Madura in Appeal No. 40 of 1915, preferred against the decree 
of the Additional District Munsif of Madura in Original Suit 


No, 158 of 1915. 


* S. A. No. 1269 of 1916. 19th November 1917, 
1. (1912) 36B I. L. R. 186, 
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6. FV. Ananthakrishna diyar for the Appellants. 


T. R. Venkatrama Sastriar and P. S. Nar ayanaswami ‘Iyer 
for the Respondent. 
The Court delivered by the following 


Judgment :—Plaintiff and first defendant obtained decrees 
against one Thoppiah Pillai, Plaintiff applied for execution 
and an order was made for the attachment of the judgment- 
Zebtor’s property. The first defendant also applied for execu- 
tion and the same property was again attached at his in- 
stance. When the property was about to be sold, the judgment- 
debtor applied under O. KAI R. 83. of the Code of Civil 
Procedure, for permission to raise money by private alienation, 
The District'Munsif gave him permission. Why he granted it 
when there was an attachment at the instance of the first defend- 
ant, and why he accepted the payment by the judgment-debtor 
=f monies which could only have covered the amount due to the 
plaintiff have not been explained, It seems to us that the 
permission should not have been ‘accorded, but as the judgment- 
debtor is not before us, we shall not deal with that question 
any further. In accordance with the: permission, the judgment- 
debtor executed a mortgage on the property and the mortgagee 
paid into Court money just enough to cover the plaintiff's decree. 
The District Munsif divided this amount’ rateably between the 
plaintiff and the first defendant. Thereupon this suit was inati- 
tuted to contest that order. The Courts below have held that the 
taoney should entirely be given to the plaintiff apparently on the 
ground that it was deposited in Court by virtue of the permission 
obtained-in the proceedings taken by the-plaintiff. We are unable 
to agree with them. 

Mr. Venkatrama Sastriar, vakil for the respondent in his able 
argument took us through the various analogous provisions cone 
ained in O. XXIand argued. that the money paid by the 
judgment-debtor must be taken to have been ear-marked for the 
benefit of the plaintiff. A significant change has been made in 
the language of S. 73 of the present Civil Procedure Code. In the 
“ld Code, the words were “ whenever assets are realized by sale or 
atherwise in execution of a decree.” In the present Code, the 
-words are “where assets are held by a Court.” The change was 
apparently intended to set at rest the question whether the word 
tealization should not be restricted to what is paid in by virtue of 


Thiraviyam; 
Fi h 


. Take ngiki 


Pillai. | 


Thitaviyam 
Pillai 
. v. 1] 
Lakshmana 
Pillai. 
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process taken in executions but apparently the legislature has not 
succeeded in the object. There can be no question that the 


language of the present Code is wide enough to cover cases where 
monies are in the hands of the Court by whatever process the 


same has been realized. It is true that the learned Judges of the 
Bombay High Court hold that even under the new Code, the 
money to be held by the Court must have reached its hands in 


' execution. ‘See Sorabji Coovarji v. Kala Raghunath 1. An obser- 


vation of Mr. Justice Bakewell in Kathun Saheba v. Hajee 
Badsha Saheb, 2 lends support to this proposition. It is not 
necessary to express any opinion on this question, as we are of 
opinion: that when permission is granted under O. XXI, 
R. 88, to raise money by private alienation the money is 
paid under a pending execution application. The further 
point which Mr. Venkatrama Sastriar pressed before us was 
that the money should be taken to have been paid solely to 
the credit of his client’s decree. The learned vakil asked us to 
apply the analogy of O. XXI, R. 55. In that rule, three 
classes of payments are indicated. We are prepared to concede 
that 1f money is paid outside the Court and the decree-holder . 
certifies the payment, it cannot be said that it is an asset held. by 
the Court. It may be that in such a case, as the attachment 
would cease to subsist, rival decree-holders can have no remedy, 
but if money is paid into Court by the other modes mentioned in 


Ri 55, we are not satisfied that this money cannot be regarded 


as an asset held by the Court. If Sorabji Coovarji v, Kala 
Raghunath 1 lays down this proposition we are not prepared to 
accept it. It must be remembered that an attaching -creditor 
acquires no lien upon the proceeds Of the sale bédause he procured 
the attachment and we fail to see why the fact that the attach: 
ment is raised in consequence of the payment made into Court 
should take the money out of the expression “‘assets held by the 
Court.” As regards Golstrum v. Woomes Chandra Bannerjee 8 


‘that was under O. XXI, R. 89. That order distinctly provides for 


payment to the decree-holder or to the purchaser, consequently the 
payment musi be taken to be ear-marked. 


The learned vakil for the respondent conceded that where 
monies are realized by process of Court solely. at the instance of 


A ee ESAT ES: 
$. (1919) I: D. R. 86 Bom. 156. 2, (1915) I L. R 83 Mad. 291 at p. 234. 
: : 8. (1917) I. L. R. 44 Cal. 789. 
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one of the attaching decree-holders he does not obtain, apart 
from getting his expenses paid, any higher right than the other 
decree-holders who have before payment applied for execution. 
This being so, we fail to see on. what „principle the fact that 
the money was paid into Court by yiu of the provision granted 
to raise money privately should give a larger right to- the 
person in execution of whose decree permission was so grant- 
ed. The policy of the legislature seems to be to bring all 
monies realized at least in process of execution to thé hotch- 
pot to be shared by all the decree-holders.. It is analogous to 
distribution on an insolvency, The language of O. XXI, R. 
72, shows that even when monies are not actually paid into Court, 
as in cases where the decree-holder is given permission to purchase 
property and the sale-proceeds are applied to the satisfaction of his 
décree, the legislature specifically provided for the money being 
regarded as assets held by the Court. The intention of the 
legislature is to afford every creditor equal ‘opportunities of obtain- 
ing a rateable advantage in the available assets of the judgment- 
debtor. Therefore unless there is something clear in the language 
of the provisions of the Code to exempt a payment. from being 
applied to the benefit of all the creditors, Court should incline to 
the view that monies in the hands .of the Court should be shared 
by all decree-holders rateably, = 

In this view, we must reverse the decrees of the Courts below 
and dismiss the plaintiff's suit with” costs throughout, The 
memorandum of objections is dismissed. There will be no order 
as to costs, i se 

C. A. S. — 


_IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


PRESENT :—MB. JUSTICE OUDFIELD. AND MR. JUsTIo# 
BAKEWELL. : 


Adhikari Vishnumurthiayya Sie Appeliant* (1st defondane) 
Ve. 
Authaiya and others ; des Respondents (Plaintiffs 


_Land 2 and defendants 
“8 to 5.) 


Hindu Law-—Widow-—Alienation of husband's- -estate—Suit for recovery of ` 


alienated properly, by one of two reversioners tmpleading the other as defendant— 
Reversioner impleaded as defendant, if entitled to adecree fora share—Offer to 
pay.Court- fee. in-awritten—statement ; affect of-—Procedure in partition suits, if 
applicable. 


- * B, A. 871 of L917, dt Maroh 1948, 
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Plaintiff sued the first defendant to recover his half share of property alienated 
to the latter by a widow whose husband’s revarsioners plaintiff and the second 
defendant were. The second defendant made no attempt to disclaim his position 
as a defendant but he offered in his written statement to pay the nacessary court- 
fee in cage a deoros should be given for his share, proposing apparently to follow 
the provedure open to acosharer defendant ina suit for parition of joint 
property. 

Held that the scope of the present suit was different from that of a suit for. 
partition and that it was not open to the court to give a decree in favour ‘of the 
seoond defendant for his share of the property. i 

Raghuraj Singh v. Bishen Tewari! distinguished. Hikmat Ali v. Wali-un- 
nissa ?, Dost Muhammad Khan v. Said Began 3, Assan v. Pathuma 4, Somy- 
sundara Mudali v. Kulandavelu Pillai 5 referred to. 5 


Second Appeal against the decree of the District Court cf 
South Canara in Appeal Suit No. 55 of 1916 preferred against the 
decree of the court of the District Munsif of Udipi, in Original 
Suit No. 167 of 1915, 

B., Sttarama Row for Appellant. 


K. Y. Adiga and K. P. Lakshmana Row for Respondents. 
The Court delivered the following 


Judgment :— In this case the plaintiff sued the 1st defend- 
ant, here appellant, to recover the half share of property 
alienated to the latter by a widow, whose husband’s reversioners 
plaintiff and 2nd defendant are; 3 to 5 defendants are 2nd defen- 
dant’s legal representatives. The lower appellate court’s judgment 
is concerned with the validity of this alienation; and the Ist 
defendant has not disputed the correctness of its conclusion in 
plaintiff's favour before us. The appeal therefore so far as it 
relates to plaintiff's claim must be dismissed with costs as between 
him and ist defendant, i i 

As between Ist defendant and 3 to 5 defendants the facts 
are that, although the suit was brought in ejectment by plaintiff 
as a co-owner and 2nd defendant made no attempt to disclaim his 
position as a defendant, he offered in his written statement to pay 
the necessary court-fee in case a decree should be given him for 
his share, proposing apparently to follow the procedure, which is 
undoubtedly open toa defendant ina suit for partition of joint 
property ; and the question is whether this procedure is open to a 
tenant in common, when his co-tenant has sued for possession of 
the common property or a part of it. 

TT 1 (1916) 87 T. ©. 384, 2 (1889) I L. R. 12A 506. 


8, (1897) I.L.R 204.81; 4. (1899) I. L., R. 22 M. 494, 
6, (1904) I. L. R.28 M, 457. i 
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Before however ‘dealing with this question, we refer to 
another argument that he took this course without objection 
„being made to his doing so at any stage of the litigation, that it 
may now be too late for his legal representatives to sue separately 
and that they should not be prejudiced by Ist defendant’s acquies- 
cence with the possibility that they may suffer, if Ist defendant’s 
contention is allowed now. We are not impressed by this argu: 
ment. It was open to 2nd defendant- to have himself made a 
plaintiff and pay duty on his claim in the ordinary way. He 
chose at his own risk to adopt a procedure, which enabled him to 


postpone payment of duty, until he could tell whether it would. 


be worth while to pay it; and, ifhe was wrong in supposing 
that the benefit of that procedure was open to him, he risked 
and his legal represeniatives must take the consequences. But 
in fact ist defendant did not acquiesce in his conduct, » The 
suit was first tried before one District Munsif and after- 
wards on remand by another; and at each trial a distinct issue as 
to Ist defendant’s right to recover was framed and decided; and, 
although the grounds of appeal to the lower appellate court are 
badly worded, we are not prepared to hold that Nos. 4 and 19 did 
‘not raise lst defendant’s present contention. 


On the merits 3'to 5 defendants rely on the analogy of the 
procedure in suits for partition and ascertainment and possession 
of a share in joint or common property, in which relief was sought 
against an alienee thereof and the fact, recognised in Raghuraj 
Singh v. Bishen Tiwari 1, that a suit is maintainable by one 
co-owner on behalf of all against atrespasser, the inference 
suggested being that all suits by one co-owner, whether 
for the whole or of his share in the property in question must be 
regarded as so brought and as terminable by a decree in favour 
of any or all of those, on behalf of whom the plaintiff is regard- 
ed as suing. This is unsustainable. For it neglects the 
distinction drawn in Hikmat Ali v. Wali-wn-nissa 2 between 


suits, in which the plaintiff (as here) only claims his share 


and those, in which a comprehensive partition between him 
and his joint owners or co-owners is asked and in which he desires 
| to obtain a joint declaration by which all interested in the property 
can benefit. Dost Muhammad Khan v, Said Begam 3 and Assan 





- Sg aren MEg La, —_——, 
1, (1916) 87 I. ©, 884. "2. (1889) I. L, R. 12 All. 506, 
: 8. (1897) I. L. R. 20 All. 81. 
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v. Pathuma %, In Somasundara Mudali v. Kulandavelu Pillat 3 
the plaintiffs, although they purported to sue on behalf of the co- 
owners, were not regarded as doing so; and the conclusion was, 
that a co-owner defendant could not take advantage of the decision 
as res judicata. The fact that the defendant then in question was 
ex parte makes no difference to the principle involved, since it was 
held sufficient that in the suit, as framed, for the plaintiff's share 
he could nat have been joined as a co-plaintiff,and, it may be 
added, he did not in order to be so joined obtain an amendment in 
respect of the additional share he claimed. When, as in the 
present case, the plaintiff sues fcr his own share alone and not as 
representing co-owners, nothing regarding the latters’ shares is 
or can legitimately be decided. The right of a defendant to 
execution of a decree, which does not grant him relief explicitly, 
has been-recognised only in certain well defined cases, of which 
this has not been shown to be one. Tricomdas Cooverji Bhaja 
v, Gspinatha Jiu Thakur 4 is relied on ; but in it the defendant 
concerned had asked to be made a plaintiff and the High Court in 
appeal merely gave him the decree, which would have been given. 
at the trial if this prayer had not been erroneously disregarded, 
In these circumstances we hold that 3 to 5 defendants were 
entitled to no decree in the present case. 


The result is that the appeal is allowed to the extent that 
the decree, so far as it is in favour of 3 to 5 defendants is set aside, 
but that it is confirmed in other respects. lsi defendant will pay 
the plaintiff’s costs in his court. The District Munsif gave no 
costs to 3 to 5 defendants and the lower appellate court gave 
costs only to 4th defendant, who alone of them appeared before 
it. 3 to 5 defendants will pay half of 1st defenjant’s costs here 
and in the lower appellate court. 

A. Y. V. 


a 


1. (1999) 1.1: R. 22 M. 494. 2, (1904) I. L. R. 28 Mad. 457. 
3 (1916) I.L R. 44 Gal. 759. 
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IN THE HIGH COURT OF J UDICATURE AT MADRAS, 
PRESENT :—JUSTIOR ABDUR RAHIM AND MR. JUSTICE 
OLDFIELD. 


The Public Prosecutor l >t... Appellant* 
v. : 
Maddila Mutyalu and another ... Accused. 


Indian Penal Code, Ss. 872, 873—-Essentials of offences under the Sections— 
Making over of possession-of minor girl under a sale, hire or other similar arrange- 
ment, necessary. 

To constitute the offences under 8. 872 and 878 of the Indian Penal Code 
it ig necessary that thera should be making over of possession of the minor girl 
either by sale or by hire or by a similar arrangement, 

Where with the help of the first accused, the mother of the minor girl the 
second accused performed the Kanyarikam ceremony,—which haa the offect of an 
arrangement by which a person has sexual intercourse with a girl who has just 
attained puberty for three days—the acoused are not guilty of the offences undar 
Ss. 872 and 878 of the Penal Code. 


^ Appeal under 8, 417 of the Code of Criminal Pahan, 

1898, against the acquittal of the aforeszid accused by the Session 
Judge of Ganjam in Criminal Appeals Nos, 25 and 26 of 1917 on 
his file (C. C, No. 39 of 1917 on the file of the Court of the Sub- 
Divisional Magistrate of Berhampore). 

T. Prakasam, Counsel for the accused. 

The Court delivered the following . 

Judgment :—This is an appeal against the acquittal of two 
persons, the first of whom was charged with an offence under 
S. 372, I. P. C. and the other under S. 373, I. P. C. The first 
accused is the mcther of a Hindu girl under 16 years of age 
and the second accused is a Komati. The latter kept the elder 
sister of the girl until she died; and on her death, the evidence is 
that a ceremony, called kanyarikam was performed between the 
2nd accused and the girl with the help of the Ist accused. The 
kanyarikam ceremony, according to the witnesses, has the effect 
_ of an arrangement by which a person has intercourse with a girl 
who has just attained puberty for three days. P. W. 1 says “ The 
2nd accused Krishnamurthi performed the kanyarikam ceremony 
which means her nuptials. The man that performed the ceremony 
_ enjoys the girl’s bed for three days successively. ‘They may after- 
wards continue their friendship or may separate.” The evidence 
however shows that the minor girl continued to live with her par- 
ents, that.is, the first accused and her father in the same house as 


* Ori. App. No. 706 of -1917 44th April, 1918. 


21 


The 
Public 
Prosecutor 

v. 
Maddila 
Mutyalu. 


The 
Pablio 
Prosecutor 


v. 
M 1ddila 
Matyala, 


158 THE MADRAS LAW JOURNAL REPORTS. [VOL XXXV 


before, The house had been rented by the 2nd accused and he paid 
the rent while his former mistress, who was the sister of the girl con- 
cernedin this case was living. The same arrangement was continued. 


There is evidence to show that the parents of the girl in no way: 


parted with the possession of her to the 2nd accused. There is no 
suggestion, except thatthe ceremony of kanyarikam was perform- 
ed, that she was let to hire for any term. 


The question is whether the performance of this ceremony 
and the abovementioned facts biring the case within S. 372, I. P.O, 
so far as the mather of the girl is concerned, and within S., 373, 
I. P. C. so far ag the 2nd accused is concerned. We may take it 
that the 2nd accused did have intercourse with this girl, D. W. 9. 
The min question in the case is whether what has taken place 
amounts to ‘ letting to hire or otherwise disposing of the minor’ 

within the meaning of S. 372, L.P.C. or ‘hiring or other wise obtain- 
ing possession’ within the meaning of S, 373, I. P. C. The first 
section ig aimed at the person who disposes of the person of a 
minar for immoral purposes and the other sectioa is directed 
aginst the min who obtains possession ‘of a minor girl for such 
purposes. We think that the languige of the two sections is suffi- 
c'ently clear to show that there must’ be making over of possession 
of the minor girl either by sale or by hire or by similar arrange- 
ment in order that the case miy come within the m‘schief of the 
law. This seems to us to bealso the effectofthe rulings. One 
of the earliest cases in this Court is that reported in Dowlath Bee 
v. Shaik Ali 1. That is a decision of three judges. It is pointed 
out by Scotland, C. J. in his juig nent in thit case that, to bring 
a cise within S. 373, I. P. C. there must be evidence to 
show that complete prssession and control of the minor's person 
was obtained by buying, hiring or otherwise with the intent or 
knowledge specified in the section. It is further pointed out that 
“the provision seems to exclude the supposition that an obtaining 


AJ 


of possession in the sense in which that expression, is, no doubt, ` 


sometimes used, of merely having sexual connection with a woman, 
could have been in the contemplation of the framers of the section”. 
Innes, J. says “Iam of opinion that ‘possession’ in the section 


under which he is indicted means possession with a power of dispo- | 


sal and in this sense, there is no evidence that the prisoner had 
possession of the girl.” The same view of the law was taken in 


a Na aana 


1. (1870) 6. M. H. © K. 478. 
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Queen Empress v. Sukee Raut 1, That wasa case under 5. 372 
and-Piggot, J. held that S. 373, I. P, ©. contemplates a case of 
letting or hiring or other similar transaction by which the posses- 
sion of a girl is obtained with the interition of employing her 
habitually for the purpose of indiscriminate sexual intercourse.’ 
Mr. Mayne in his commentary on this section at p. 589, 4th 
edition states the law to be that “the words refer to a making 
over of a minor either in perpetuity or for a term and not merely 
for the commission of isolated acts of sexual intercourse”. We 
have on the other hand referred to a number’ of decisions with 
respect to the dedication of a minor girl to a temple or a, god as 
a dasi. We do not think that those cases havea very close bear- 
ing on the present question. Those are the class of cases reported 


in Reg. v. Arunachellam 2. Ex parte Padmavati 3, Public 


Prosecutor v. Kannammal4, Srinivasa Annaswami® and 
Public Prosecutor y. Rajammal6, We hold that the facts 
proved in the case are not sufficient to support convictions under 
Ss. 372 and 37d. The order of acquittal will theréfore, stand. 

C. A. S. ; 


—s aan 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[FULL BENCH] | 
PRESENT: —SIR JOHN WaLLIS, CHIEF JUSTICE, MR. JUSTICE 

OLDFIELD, Mz. Just 0E SaDasiva AlYas, Mu. JUSTICK SPENCER 

AND Mk. JUSTIUE BAKEWELL, 

Sree Rajah Vasireddi Venkata Lakshmi Appellant® 
Narasamma Bahadur Sultan Garu, (Plaintiff). 
Dharmakartha of Bhava Narayana- h 
swamy Devastanam. i 


a 


2. : 
The Secretary of State for India in . Respondent 
Council represented by the Collector, (Defendant). 
Guntur. A ‘ " 


Grant —Construction—Grantee of land bounded by ‘non-novigable rviver—Right 


` to the bed of the river ad medium filum aqun—Presumption—Onus. 
As regards a grant of land in India described as bounded by a non-navigabls 
river. the onng of showing that the grant did not cover the bed nd medium filum 





*3.A No 134406 1916. . 17th April 1918. 
1. (1898) I.-L,-R. 2L Cal..97. - ~. 2. (1376) 1... R. 1 Mad. 164. . 
. 8, - 11370) 5 M. E O. R: 416, 4, (1918) 4M. J. 211. 


b. (1892) I. L. R. 15 Mad, 328. 6. (1911) 2 M. W.N. 479, 
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aguae is on the grantor. The presumption may be strong or weak according to the 
ciroumstances of the partioular cave, and the amount of evidence required to rebut 


it wil. vary accardingly. 

Second ‘Appeal against the Decree of the Court of the 
Temporary Subordinate Judge of Guntur in Appeal Suit No. 187 
of 1915, preferred against the Decree of the Court of Additional 
District Munsif of Bapatla in Original Suit No. 10 of 1913. 

The Court (Seshagiri Aiyar and Napier, JJ.) made the 
following 

IRDER OF REFERENCE TO A FULL BENCH. 


This is a suit by the trustee of a temple for a declaration that 
the lands belong to him and that the Secretary of State is not 
entitled to put up the grass thereon to auction or to interfere in 
any manner with the rights of the plaintiff. The plaint as origin- 
ally instituted contained the statement that the Inam granted to 
the temple comprised lands on both sides of the Tungabhadra 
river aad that consequently the entire bed of the river belonged to 
the temple. It has been found by the Subordinate Judge, and we 
see no reason for not aczepting that finding, that the boundary of 
the Inam village is the river itself and that no lands on the other 


„side of the river were granted to the temple. On this finding it 


has been argued before us that the plaint temple is entitled to half 
the bea of the river. The learned Government Pleader took 
excepticn to this change of case on the part of the plaintiff; but 
we think that in the circumstances of the case the plaintiff should 
not be refused relief because he put his case too high. 

Tha point for consideration is where a grant is made fixing 
cne of the boundaries of the lands granted as a river, whether the 
grantee is entitled to half the bed of that river. The decisions of 
the Engish Courts seem to be uniform in this respect. Lord v. 
The Commissioners for the City of Sidney 1. Maclaren v. 


_Attorney-General for Quebeck,? and other cases referred to in these 


two decisions have accepted the principle that where the lands are 
bounced by a river the grantee is entitled to lands ad medium filum 
aquae. In City of London Land Tax Commissioners v. Central 


“London Railway, è the House of Lords applied this principle to 


the case 2f highways. All the learned Lords who took part in the 
decision affirm that it is an established principle of law that the 
“ ownership of frontages on either side of the street extended ad 


1. (1888) 12 M, P. C. C. 478. 2, (1914) A. O, 268. 
: 3. (1888) L. R. 18 A. 0 864. 
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meuh filum viae, just as, had the division or Bouni between 
two subjects been a stream, the ownership of the riparian pro- 

prietors would have extended ad medium ` filum flaminis.” In 
Whitmores (Edenbridge) Limited v. Stanford 1 this rule was 
extended to artificial channels. In this country, Balbir Singh v. 
The Secretary of State for India in Council 2 accepts the principle 
of the English decisions. Powel v. Powel 8 is to the same effect. 
In Secretary of State for India v. Kadirkiutti * the learned Judges 
say that the rule that riparian proprietors are entitled to the bed 
of the river ad medium jilum is not applicable to navigable rivers. 
That is an indication that if itis a non-navigable river the 
principle of English Law would be applied in this country. In S. 

Sundaram Ayyar v. The Municipal Council of Madura and The 
Secretary of State for Indiain Council 5 Justice Bashyam Aiyangar 
extended the doctrine to highways. The matter was recently dis- 
cussed by three Judges of this Court in The Secretary of State for 
India v. Janakiramayya $., Mr, Justice Oldfield seems to doubt 
whether the principle referred to is applicable to India, Mr. Justice 
Sadasiva Aiyar on the other hand apparently sees no objection to 
the applicability of that doctrine to India. Mr. Justice Bakewell 
expressed no opinion on that question. The learned Government 
Pleader referred us to two cases decided by the Judicial Committee 
as throwing some doubt upon the applicability of a similar principle 
to Indian conditions. In Sri Balusa Ramalukshmamma v. TheCollec- 
tor of the Godavari District 1, the decision turned upon the fact that 
the ownership of the bed of the river was not the question raised for 
decision in the Courts below. In rejecting the contention which 
was put forward for the first time before the Board, Lord Hob- 
* house made use of these observations: “ The result is that their 
Lordships, having grave doubis whether the presumption appli- 
cable to little English rivers, applies to great rivers such as the 
Godavari, would require to know much more about the river in 
question and the ‘mode in which it has. been dealt with, before 
deciding as to the presumption or its rebuttal”. In a more recent 
case reported in Srinath Roy v. Dinabhandu Sen 8,. in which the 
question related to the right of fishery possessed by a riparian 
proprietor, Lord Sumner‘in delivering the judgment of the Judicial 





1. (190911. Ch 497. Ta, (1899) 1. L.R 22 All. 96, 
3 (1916) 14 All. L. J. 684. 4, (1889) I. L. È 13 Mad 869. 
(1991) In. 25 Mad. 685. . 6. (1914) 29 M. L.-J. 889. 


a (1899) I. L. R.. 22 Mad. 464. , 8. (1914) I, L.R. 42 0.489, 
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Committee says at page 531 after reviewing at considerable length 
the English and American Law on the subject, “In proposing 
to apply the juristic rules of a distant time or country to the 
conditions of a particular place at the present day, regard must be 
had to the physical, social and historical conditions to which that 
tule is to be adapted.” 

Having regard to the observations of the Judicial Committee 
end to the difference in opinion between two learned J udges of 
this Court we do not think it desirable that we should finally 
dispose of this matter. The question is of very great importance 
to the Government as well as to private proprietors, and we think 
it desirable that the opinion of the Full Bench should be invited 
on the subject, We therefore propose the following questions 
for the opinion of the Full Bench :— 

Whether when Government makes a grant in India of a 
village which is described as bounded by a non-navigable river the 
right of the grantee extends to half the bed of the river, and 

Whether the onus of proving that the grant did not cover 
the bed of the river is on the grantee or on the grantor. 


This last question has become necessary having regard to the 
observations of Lord Hobhouse in Sri Balusu Ramaiakshmamma 
v. The Collector of the Godavari District 1 wherein he says the 
question of presumption or its rebuttal in a country like India, 
would depend upon considerations different from those which 
obtain in England. 

T. V. Venkatarama Iyer for Appellant. 

A grant of land abutting on a non-navigable river passes to the 
grantee the bed of the river ad medium filum unless the same 
expressly excluded, | 

[Chief Justice.—It is merely a general rule of convenience and its 
applicability depends on the facts of each case. Is the English rule 
to be applied to this country ?] 

The law is not peculiar to England but has been applied to the’ 
Colonies; and unless the conditions of Madras exclude its applicebility, 
thé same rule would apply here. The rule equally applies whether the 
subject-matter be a grant from the Crown or a subject, Lord v, The 
Commissioner for the City of Sydney 2 (a case from Australai). 

[Cldfield, J :—In India the Crown has got the right to distribute 
the water in rivers.| 

1. (1899) L L. R. 29 Mad, 464, 2. (1069) 12 Moo, P.C 413, 499, 
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‘That right stands'on a different footing from a right to the bed. 
Reference was made to Maclaren v. Attorney General of Canada‘) as 
applying the same rule to Canada where there is a statute corres- 
ponding to Madras Act IIT of 1905, vesting the beds of rives in the 
Crown. In the case of navigable and floatable rivers the bed does not 
pass tothe grantee for it is vested in the Crown as trustee for the 
public. The rule of ownership ad medium filum though it originated 
as a rule of convenience has now become a settled principle of law: 


[Sadasiva Iyer J,—What is the benefit you derive from the 


` ownership of half the bed ?] 


Grazing and cutting babul trees. 


[Sadasiva Iyer,—Is there any shastraic authority jik your conten- 
tion ? What is the common law of India ?] 

[Chief Justice.—All navigable rivers are public and the ownership 
of the beds of such rivers is in the public; The beds of other rivers 
are the subject of private ownership. ] cae: 1 

Kalikissen Tagore v. Jadoo Lal Mullick 2, 


[Chies Justice —Referred to Forbes v. Meer Mahomed Hussein 8] 

The common law of ‘the country is that the soil of rivers belongs 
to the riparian owners ad medium filum. Raja Neelanund Singh v. 
Rajah Teknarin Singh 4, Hunooman Doss v. Shamachurn Bhutta 5 
Bhageerathae Debea v. Greesh Chunder Chowdhury 6, -Khagendra 
Narain Chowdhry v. Matangini Debt T. Lal Mohun Dasg’s Law of 
Riparian rights; pages 113 et seg, Peacock on Easements, 1st Edition, 
pages 29, 185 and 223, In this country as in England a riparian owner 
on the bank of a non-navigable river prima facie owns a moiety of the 
soil of the river. i 


[Sadasiva Iyer, J. In India porambokes are communal property 
and belong to the community. A river bed is communal property. If 
the zemindar or inamdar represents the community it vests in him, 


and in other cases in the Government as representing the public.] 


The public might have a right to use the bed but the soil belongs 
to the ripurian owner. Reference was made to Bengal Regulation 3 
of 1825 and its preamble. : 


[Chief Justice.—That regulation to. a great extent, declares the 
existing rights of the people, | 


‘{Bakewell, J.—Where is the arané 4 “There poala not havo been 
a grant in fee for it is only an inam, ] 


—— 
m maa, = 


1. (1914) A. C. 258, 278. i f ` (1819) 6 O L. B..97, 100, 
8. (1878) 12 Beng. L. R. 216. A (1862) Cal. 8. D, A. Rep. 160. 
b. 1 Hay 496. 6. 2 Hay 641 


' 7. (1890) I. L, R. 17 0. 814.. 
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[Chief Justize.—The claim to the bed is not based on tho express 
words of the grant but on the presumption arising from the fact that 
the lands granted abut on a, river, | 

S. 4 (3) and (4) of Bengal Regulation XI of 1825 recognises that 
the common law of India is in favour of the ownership of the soil of 
the river by the adjacent riparian owner. See also Baban Mayacha 
y, Nagu Shravucha 1, Doe, dem Seeb kristo and others v. The East India 
Co, 2 The rula of construction is now well settled that a grant of 
land bounded'by a river carries with it the right to half the bed of the 
river, Micklethwaite v. Newlay Bridge Co, 8, Balbir Singh v. The 
Secretary of State for India 4 and Powel v. Powel 5, In the. absence 
of any statutory provision, the English law has to ke followed in 
this country. Secretary of State v. Hadirikuttz 6. The right to the 
bed of a river and to a highway stand on the same iooting and the 
English rule with regard to grant of land bounded by a highway has 
been applied in this country, Sundaram Iyer v. The Municipal 
Council of Madura T. Sri Balusa Ramalakshmamma v, The Collector 
of the Godavari Dt. 8 is not against me for there the question had not 
been properly raised or decided. In Sri Nath Roy v. Dinabhandu 
Sen © the Privy Council do not negative the right to half the bed of 
the river. | 

The decisions in Madras are in favour of my contention. Reference 
was made to Secretary of State v. Janukiramayya 1°, Secretary of State 
for India v. Maharajah of Bobbili 4. Secretary of State for India v. 
Ambalavana Pandarasannadhi 12, KG 

Sree Rajah Oopalapaty Jagee Jaganadheruze v. Sub-Collector of 
Rajahmundry 38 ani Subbaya v. Yarlagodda Ankinudu 14. 

The Ag. Government Pleader (V. Ramesam) for Respondent. 

The grant is not of a whole inam village but of a minor inam ina 
Government ryotwari village, 

{Chief Justice. —The question for our consideration is a perfectly 
general one. | 

The question is one of intention and dealing with it as such, 
different considevations will prevail according as the grant is of a whole 
village inam or zemindari or a small plot of land. 

(Oldfield, J.—If the grantis cf a survey number, then poram- 
bokes ete. will not pass J 


1. (18:6; I. L. R. 2 B. 19, 40. a 6M. I. A, 267, 288 

8. (1886) L. R. 82 Ob. D. 183. 4. (1899) I. L. R. 22 A. 96. 

b. (1916) 14 A. L. J. 684. | 6. (1890) I.L. R 13 M 369, 875. 
7. (1901) I. L. R. 25 M. €35. 8, (1899) I L. R. 234 M. 464, 

9. , (1914) I.D R. 43 0. 489, 10. (1915) 29M, L. J. 839 421, 430. 
11. (1915) 30 M. L. J. 163, 178. 12. (1917) 88 M. L. J. 415. 

18. (1858) Mad. 8. D. A. 180. 14. (18638) I M. H. O.R. 255, 
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Yes. In India the ordinary rule is that where a plot of land is 


described by a boundary, then the boundary is outside the area i 


granted. If a stream runs between two zemindaris, the intention of 
the Government would not have been to preserve a narrow strip of land 
right through the zomindari and the river bed might be presumed to 
have been granted. In England the rule of construction that half the 
bed passes was settled only by the case of Micklethwait v. Newlay 
Bridge Co. 1, Again the rule is so well established there that it over- 
rules the description by reference to a plan, by colour and by quantity. 
It is a. highly technical and arbitrary rule of conveyancing. Such a 
rule should not be imported into this country especially in construing 


a grant made long before the rule itself became well-established in Eng-- 


land. Again it is said that the rule does not apply if there isa cone 
veyance by the number though it applies if there is a conveyance with 
reference to a plan or map. There is no adequate reason for the rule 
and its-inutility has been pointed out in Lord v. The Commissioners 
for the City of Sydney 2, The reason given in that case was that the 
Crown would not havereserved something which was useless to itself 
but quite essential to the grantee in an infant colony like Australia. 
The rule laid down in Micklethwait v, Newlay Bridge Co, | has 


not been uniformly recognised or applied: Reference was made to’ 


Marquis of Salisbury v. Great Northern Railway Co. 3, Simpson v. 


Dendy *; 4, Berridge v. Ward 8, Plumstead Board of Works v, British” 


Land Co.'5,.Pryor v. Petre T. 4 
_ The case in Balbir Singh v. The Secretary Ha State for India 8, 

follows Heroyd v. Coulthard ?, which was a case not falling within the 
rule but an exception to it. Reference was made to Durga Prasad 
Singh v, Rajendra Narain Bagchi!9, and Leigh v. Jack 11, to show 
that the rule is one based on the supposed intention. of the parties. If 
the origin of the rule is, as some Judges have expressed, that what is 
useless to the grantor must be deemed to have been granted, the rule 
does not apply here because river beds are valuable property used for 
grazing and cultivating during the dry season. If it is a rule based 
on the intention of the parties, then the intention of parties in the 
position of the present grantor and granted in India, - will have: to be 
looked to. i 7 

1. (1885) D. R. 88 Ch. D 1828. 

3, (1859) 12 Moo. P. ©. O. 478 : 14 E. R. 991. 

3. (1853) 5 C. B. (N.S: 174: 141 E R. 69. 

4. (1860) 8 C. B. (N. S ) 4383: 141 E, R. 1233. 

b. ` (1861) 16 C. B. (N.S); 142 E. R 507.. - 

6. (1874) L. R. 10 Q B 16, 24. 7, (1894) 2.Ch..11. 

8, (1899) I. L. R. 32 A 96. 9. (1897) 2 Ch. 554. 
0. (1:09) I. L R. 870.293. 11, (1879) 5 Ex. D, 364, 
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[Chuef Justice. —What do you say with regard to the principle 
recognised in Regulation XI of 1825.] 

That is a Bengal Regulation. The rule might hold good in the 
case of zemindaris and whole inam villages but does not answer the 
case of a small piece of land abutting on a river, The observation in 
Hunooman Das v. Shamachurn Bhatta 1 is purely obiter. Bhagee- 


ruthee Debia 7, Greesh Chunder Chowdnry 2 deals with a case of a viver 


flowing between the estates of different proprietors and it is assumed 
that the bed vests in the rival proprietors. In Doe Dem Rajah Seeb 
Kristo and others v. The East India Co. 3 the question of ad medium 
filum aqude never arose. In Kali Kissen Tagore v. Jodoo Lal Mullick 4 
thea bed of the river was found to vest in the Government. Khagendra 
Narain Chowdhury v. Matangini Debi 5 was a case of rival zemindaris 
and the Privy Council apply the genera! Jaw of accretion. The present 
question did not arise in that case. The balance of authority in Madras 
is against the appellants’ contention. Reference was mada to Narayana- 
swami Naidu v. Secretary of State $, Krishna Bhatta v. Secretary of 
State 7 Meenakshi Amma v. Se retary of State S, Ambalavana Pandara- 
sannadhi v. Secretary of State 9. The presumption is that the bed 
of a natural stream vests in the Government and the onus is on 
the person seeking to rebut it, .This is the common law of India and 
it has found statutory recognition in Madras Act IIE of 1905. At 
any rate after the date of that Act, the onus is on the person 
setting up his right to the bed of a river to prove his right as 
against the Government ; Sccretary o7-State y. Janakiramayya 10. In 
Secretary of State v. Maharaja of Bobbili 11 and The Secretary of State 
y. Ambalavana Pandara Samadhi 12, the only question was whether 
the water was: Government water within S, 1 of the Medras Irrigation 
Cess Act. Baban Mavacha v. Nagu Shravuchal8 was a case relating to a 
fishery and the observations on the present question are not tonclusive. 
Powell v, Powelllt was a case’of a family partition and no question of 
state ownership arose. is . 

The principle of the Bengal Regulation Act XI of 1825 does not 
extend to Madras The Madras Legislature has nob thought fit to 
extend it to Madras or to pass a similar regulation. 

[Chief Justice—There are no churs on a large scale here and 
therefore there was no auch pressing necessity for legislation in 


Mad ras. 








1, 1 Hay, 428. 3, 2 Hay, 641. 

8. (1856) 6 M. I. A. 267. 4, (1879) 5 0. L. 2. 97, 100. 
5. (1890) I. D. R 170. 814. 6. (1912) 24 M. D. J. 86, 

7. (1910) 25 M. L. J. 161. 8. (1914) 26 M. L. J. 385. 
9. (1911) L M. W.N. 119. 10. (1915) 29 M. 1, J. 889, 
11. (1915) 80 M. L. J. 163. 12. (1917) 88 M. L. J. 415. 
13. (1876) I. L. R., 2 B. 19. 14. (1916) 14 A. L. J. 684. 
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The Government have complete rights of regulating the flow of 
water in rivers and of distributing it. Tt is highly inconvenient fhat 
the beds of rivers should vest in somebody else. 


(Oldfield, J. The Government might construct the necessary irriga- 
tion works on the bed of the river though they have no ownership in it,] 


(The Chief Justice. ~-They might acquire oie land under the Land 
Acquisition Act,] 


The Government cannot enter on the private property of 
persons with a view to regulating the irrigation.’ The universality of 
the Permanent Settlement in Bengal might have led to the establish- 
ment of a rule excluding Government ownership of river beds bus in 
Madras the existence of ryotwari lands makes difference. Moreover 
in Bengal the rivers are always full and the ownership of the beds is 
not of much practical value or importance. In Madras the river beds 
are cultivated and yield a profit and therefore there is no reason why 
the Government should be deemed to have parted.with the bed. 


Under Madras Act IIT of 1905 the onus is on the party claiming 
ownership. In Ambalavana Pandarasannadhi vy. Secretary of State 1, 
it was held that the river bed did not pass to the ‘grantee, 


[Chief Fustice.—Act - III of 1905 contains a wide saving clause, 
If there was a presumption that a riparian owner owned half the bad: 
of the river, the Act did not affect it | PA 


[Oldfield J.—S. 2 of Act III 1905 deals with: different kinds of 
property. The presumption is not of the samo ` strength as regards 
every one of the properties ennm rated in the section. ] 


In England there isa theory that the sovereign has given away 
all except the crown lands to private persons. This was -the notion 
so early as the time of Edward the Confessor. The-result was that pro- 
perty in river beds was deemed to rest in private individuals. Farnham 
on Waters Vol, I, pp. 166-168. Act III of 1905 on the other hand 
reserves to the crown its rights over such kinds of property. 


The Court expressed the following > -~ é 


Opinion :—In Bengal Regulation XI of 1825, the legislature, 
acting, as recited in the preamble, on reports from the law officers 
as to the provisions of the Muhammadan and Hindu laws and on 
a consideration of the decisions of the Sudder Adalut, proceeded 
in S. 4to make a distinction as to the ownership of churs in 
navigable and non-navigabla rivers, which, in the opinion of Sir 

1. (1905) I. L. R. 28 M. 599 en 
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M. R. Westropp, C. J. in Baban Mayacha v. Nagu Shravucha and 
others 1 raised an inference, though not conclusive, that the beds l 
of non-navigeble rivers are generally private property. The 
observation of the Judicial Committee in ‘Doe Dem Rajah Seeb 
Kristo and others v. The East India Co. 2 appears to proceed upon 
the same view. The law was laid down in the same way in Rajah 
Neelanund Singh and others v. Rajah Teknarain Singh, 9 and by 
the Calcutta High Court in Hunooman Das alias Nunne 
Baboo and others v. Shamachurn Bhatta and others, * and 
Bhageeruthee Debia and others v. Greesh Chunder Chowdhry b, 
where the Court held that “by the common law of this country 
the right to the soil of the bed of ariver, when flowing within the 
estates of different proprietors belongs to the riparian owners, ad 
medium filum aquae.” 


In this Presidency the decisions of the Sudder Court in Sree 
Rajah Oppulapaty Jogee Jaganadheruze v. Sub-Collector of 
Rajahmundry g and of the High Court in Subbaya and others v. 
Yarlagadda Ankinidu, 7 were to the same effect. Itis only in the 
case of navigeble rivers that the presumption has been laid down 
the other way by the Judicial Committee in Ekowri Sing v. 
Hiralal Seal 8 Felix Lopez v. Maddan Thakoor, 9 and in Nogender 
Chunder Ghose v. Mahomed Hsof!0 while in Forbes v. Meer 
Mahomad Hussein 11 it appears to be assumed that in the case of 
non-navigable rivers the ownership of the bed is in the riparian 
owners. The decision of the Judicial Committee in Kali Kissen 
Tagore v. Jodoo Lal Mullick, 18 and in Khagendra Narain Chow - 
dury v. Matangini Debi, 18 appears to proceed on the same basis. 
In Sri Balusu Ramlakshmamma v. The Collector of the Godavari 
Districtl4 wkere the appellant before them sought to base her 
title to the lanka in question on the presumption arising from the 
fact that she was the owner of both banks of the river, their 
Lordships observed that such a claim was not made by the plead- 
ings or by the issues, and was one about which much evidence 
might and probably would have been given if it had been raised 











. (1876) L L. R. 2 Bom. 19 at p. 40. 9, (1856) 6 M I. A, 267 at 288, 


1 

3. (1862) Cal. S. D. A. R., p. 160. 4, 2 Bay, 426. 

5, 2 Bay, 341. 6, (1858) 8- D. A, p. 180. 

7. (1858) i M, H. C. R. 255, 8. (1868) 2 Beng. L. R. 4. 

9, (1870) 6 Beng. L., R. bil. 10. (1872) 10 Beng, L. R. 406 at 483 
1. (1878) 12 Beng. L. R 210 at-216. 12. (1879) 5 0. L. R. 97. 


11. 
18, (1990) 7.1, R. 17 Cal. 814. 14. (1899) I. L. R. 22 Mad, 464 
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and they accordingly declined to discuss the question because it 
was not relevant to the case made by the plaintiff, and merely 
observed that, having grave doubts whether the presumption 
applicable to little English rivers applies to great rivers such as the 
Godavari, they would require to know much more about the rivers 
in question before deciding as to the presumption or its rebuttal. 
This reservation, in a case in which the question in their Lord- 
ships’ opinion did not arise and in which the authorities 
above referred to were apparently not cited, cannot be taken 
as a ruling that the presumption is generally inapplicable 
in the case of non-navigable rivers in this part of India. 
Certain dicta as to the ownership of river beds were also 
cited from recent cas*s in this Court, but they are far from 
uniform, and in none of these cases was the present question 
considered in the light of the authorities. We therefore consider 
it unnecessary to refer to them. The result of the authorities in 
our opinion is that, as regards a grant of land in India described 
as bounded by a non navigable river, the onus.of showing that the 
grant did not cover the bed ad medium filum aquae is on the 
grantor, The presumption may be strong or weak according to 
the circumstances of the .particular case, and the amount of 
evidence required to rebut it will vary accordingly. We do not 
think it desirable to attempt to lay down any more definite rule. 
Reference has been made to The Madras Land Encroachment 
Act, (LII of 1905), but that Act cannot affect the pre-existing 
rights, if any, of the grantee in this case. 


A.V. V. ———— 


PRIVY COUNCIL, 


PreseENr;—Viscounr Haupang, Lorp DUNEDIN, Loup 
SUMNER, SIR JOHN EDGE AND Mx, AMEER ALI, 


Lala Kalyan Das and others re Appellants.* 
v. < 
Sheikh Maqbul Ahmad and others ... Respondents. 


Privy Council practice —Point not taken before High Cowrt—Point taken in 
grounds of appeal to High Court but not pressed—Cannot be raised before Privy 
Counctl—Interest—When may be granted in the absence of contract 

It is a well settled rule of practice of the Judicial Committee that an appel 
Jant will not be allowed to question the decree of High Court on the ground that 
it has wrongly accepted a decision of the Subordinate Court, if he himself has 
never brought that decision before the High Court for its consideration. 


“98th February and lst March, 1918 
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And the same rule applies whon the appellant though he has mentioned a 
point in his memorandum of appeal to the High Court, elects not to advance it for 
tha High Oourt’s determination. 


Interest depends upon contract express or implied or on some rule of law 
allowing it, 


Consolidated appeals from two decrees of the Allahabad High 
Court, dated November 6, 1912, modifying a decree of the Subor- 
dinate Judge of Aligarh. ` 

The facts of the cage are sufficiantly stated in their Lordships 
judgment. One Debi Das, to whom certain immovable pro- 
perty was mortgaged, subsequently purchased the equity of 
recemption and became full owner. As such he mortgaged the 
property to Sagar Mal—who brought a suit on the mortgage, and 
obtained a decree for sale in execution of which the property was 
put up for sale and purchased Ly respondents who obtained 
possession. By mistake or accident the sale proclamation and 
certificate of sale specified that what was sold was the “mortg igee 
rights” of Debi Das in the property, Many years after the 
present suit was brought by the appellants as heirs of Debi Das 
(a) for a declaration that the Court sale was a nullity, (b) alterna- 
tively for redemption of the morgage rights sold. The Sub- 
ordinate Judge dismissed the plaintiffs’ first claim, but granted 
the second, and directed accounts tc be taxen and finally made a 
decree. Plaintiffs appealed on questions of account only. The High 
Court after remitting the case to have the accounts retaken passed 
a decree for redemption of the mortgage rights on a certain footing. 

Plaintiffs shen preferred the present appeal, in which they 
not only raised various questions of account, but revived their 
contention that the Court sale was a mere nullity, 

Sir W, Garth for Appellants. 

De Gruyther K. O. and Dube for Respondents. 

Sir W. Garth for appellants, What was sold at the auction 
must be determined by the terms of the sale proclamation and sale 
certificate. Thakur Barmah v. Jiban Ram Marwari 1. These 
show that what was sold were the mortgagee rights of Debi Das, 
But these rights ceased to exist when Debi Das acquired the equity 
of redemption. No doubt in certain cases a mortgagee purchasing 
the equity of redemption can keep alive his rights as 
morigagee : butin the present casa the intention to do so has 
been expressly negatived, and this being so the charge was extin- 

; 1 (1913) 4L T. A. 38. 
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guished under 8. 101 of the Transfer of Property Act. The 
purchase was before that Act, but S. 101 is merely declaratory of 
the existing law. The result is that ne got nothing by 
the sale, 

(De Gruyther, K. C.:—This peint is not open, it was not 
appealed to the High Court. ) 

The Subordinate Judge’s first decree was interlocutory only. 
The trial was before the Civil Procedure Code of 1908. Under the 
old Code we need not appeal, even if we could appeal, till the final 
decree. Forbes v. Ameeroontssa Begum 1, Shah Mukhun Lal v. 
Baboo Sree Kishen Singh 2, Khadin Hossaim v, Hndad Hoossein 3, 
No doubt the present law is different: Ahmed Musaji Saleji v. 
Hashim Ebrahim Saleji 4. 

Secondly, the respondents were not entitled to enhanced 


revenue prior to 1897. For the 16 yeais 1881—1897 the mortgage 


was admittedly dead. 

Thirdly, the appellants should have been allowed interesi on 
the sum of Rs. 6,928 which Debi Dus took ‘out of Court in 1878. 

Fourthly, we are entitled to Malikana in terms of the mort- 
. gage. 

De Gruyther, K, C. for respondents :—The first point, viz., 
that nothing passed under the auction, is not Open : the Subordi- 
nate Judge decided it against appellants, and no appeal on the 
point was ever preferred to the High Court. 

The second point is similarly not open. It is true it was taken 
in the appeal to the High Court, but that Court has recorded that 
plaintiffs’ vakil stated that he “ did not desire to press it.” It 
must be taken to have been abandoned. 

(Their Lordships intimated that this point was not open to 
appellants). i 

The High Court were right in refusing to allow appellants 
interest on the Rs. 6,988: there was no good reason for allowing it, 

We are willing to allow Rs. 1,000, for Malikana provided that 
this is not made a ground for depriving us of costs. 

Sir W. Garth replied. 

Their Lordships’ judgment was delivered (April 18, 1918) by 

Lord Sumner.—In 1863 Debi Das lent Rs. 7,700 to Ram 
Bux on a usufructuary mortgage of his half-share ina mouzah, 
called Lodha Mai, in the District of Etab, Debi Das died a good 


1. (1865) 10 M. I. A. 840. 2. (1868) 12 M.I. A. 157 at p. 184. 
3. (1901) I. L, R. 29 Cal. 758 (F. B) «4 (1916) D, R. 42 L A. 91. 
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many years ago, and the present appellants, the plaintiffs in the 
suit, are his representatives in interest A suit was begun in 1877 
for redemption of this mortgage, anda decree was made on pay- 
ment of Rs. 6,988 which sum was brought into Court. Debi 
Das appealed on the ground that this sum was not enough, and it 
was increased by a further sum of Rs. 8,956 While the appeal 


was pending he had managed to take the money out of Court,’ 


and the mortgagors'had then got possession. They paid, 
however, no more, and accordingly in 1879 their redemption 
suit stood dismissed. Debi Das then applied to be, and was 
replaced in possession and, having sued for mesne profits during 
the time he was out of possession, he got a decree in 1881, in 
execution of which the Court sold the mortgagors’ equity of red- 
emption at auction. Debi Das, being the buyer, was put into 
possessicn as full owner in 1883. 

It might have been supposed that this was the end of the 
mortgage of 1863, but, strange as it may seem, this appeal is now 
brought to determine upon what terms the appellants, the 
representatives of Debi Das, are to be allowed to redeem it, as 
mortgagors, some thirty years after he bought in the mortgagors’ 
equity of redemption, as mortgagee. This paradoxical result has 
come about as follows : 

Debi Das continued in possession of the property as owner 
till 1897, and as owner he mortgaged it in 1886 to Sagar Mal. 
There is no copy of this mortgage forthcoming, Debi Das got 
behind with his payments, and in 1897, on the application of 


Sagar Mal, the property was put up for sale. The respondents, . 


the defendants in the suit, or their predecessors in interest, 
bought it and duly obtained possession. 

The proclamation of sale was dated the 27th February, 
1895, Though Debi Das had bought the equity of redemption of 
the 1863 mortgage in 1881 and had had possession of the pro- 
perty since 1883, his name, from indifference or neglect, continued 


to be recorded in the revenue papers as mortgagee. This may ` 


account for the wording of the proclamation of sale. The entry 
in the column for the description of the property was 
‘‘zemindari property in mouzah Lodha Mai, out of which the 
shares entered as holding Nos. 1, 2, and 3 are mortgaged with pos- 
session to Debi Das, under a mortgage deed dated the 5th Febru- 
ary, 1863.” The column headed “extent of interest of judgment 
debtors in the property as far as it has been ascertained by the 


` 
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` Court ” was filled up thus: “ (b) mortgagee right in a q -biswa' 


share, entered as holding No. 1 in the 10 biswa mahal patti, Debi 
Das ; (c) mortgagee right in a 1 biswa, 9, biswansi, 15 kachwansi 
- share entered as holding No, 2 ; (d) ditto, ditto, entered as holding 
No, 8”. These fractions, with another not included in the present 
proceedings, make up the half share originally mortgaged by Ram 
Bux. The application for ‘execution of the decree for sale had 
contained a “ specification of the property sought to be sold by 
auction” in similar terms and the list uf bids and the sale certifi- 
cate, dated the 2nd August, 1897, followed the same formula, It 
certified that the respondents’ predecessor was declared to 
be the purchaser of property, specified as “ mortgagee rights 
in holdings 1, 2, and 3 in thé 10 biswa mahal patti, Debi Das.” 
The documents were al] in regular form. There is nothing to 
show that there was anything in the mortgage to Sagar Mal to 
account for this mode of describing the subject-matter of the 
sale and in the proceedings below Sagar Mals mortgage is 
stated to have been secured on the 10 biswa share, of which Debi 
Das had become proprietor in 1881. Most probably it was the 
result of lavishly following the entry in the revenue papers, which 

had ceased for many years past to represent the true position of 
Debi Das towards the property. 

The present suit was begun in 1906 and the plaintiffs prayed 
first, a declaration that the Court’s sale in-1897 was a nullity, as 
it was inoperative to pass the proprietary rights of Debi Das and 
he had no mortgagee’s rights to be passed, and, secondly, in the 
alternative, for redemption of the mortgagee rights sold, videlicet, 
the rights of Debi Das as mortgagee under the mortgage of 1863, 
being the only mortgage he ever held. This was the beginning of 
perplexity. 

The assumption was that Sagar Mal, in enforeing a simple 
mortgage of his own, had prevailed on the Court to sel! his mort- 
gagor’s rights, ag mortgagee under a usufructuary mortgage, to 
which he was a stranger. ‘The plaintiffs asked ‘the Court to allow 
them to redeem a mortgage, which-had ceased to exist nearly a 
quarter of a century before, and to redeem ‘it as against persons 
who had never been parties to it, and in the process of redemption 
their interest would be to contest what their predecesscr, Debi 
Das, himself had done, and, as his representatives, to require the 
defendants to account, as if they were the parties who really 

23 


AH 


P. 0. 
Lal Kalyan 
Das 

V 
Sheikh 
Maqbul 
Ahmad. 





Tord 
Sumner. 


PC 


Lal, Kalyan 
Das 


v. 
Sheikh 
Maqbul 

Ahmad. 


Lord 
Sumner, 


174 THE MADRAs LAW JOURNAL REPORTS. [VOL. XXXV 


represented him. In a word, Debi Das prayed to be allowed to 
redeem Debi Das and to have him decreed to account as mortgagee 
for the benefit of himself as mortgagor. 


This suit has been thrice before the Subordinate Judge, and 
has twice been appealed to the High Court. On the first occasion 


the Subordinate Judge ‘dismissed the plaintiff's first claim for a 


declaration of the nullity of the sale and granted the second, the 
claim for redemption. He subsequently heard evidence,’ took the 
accounts, and made a decree for a final sum. From this the 
plaintiffs appealed, but on questions of account only. The dis- 
missal of their claim to have the sale of 1837 declared a nullity 
they did not contest. The High Court, on the first occasion, 
remitted the case to have the accounts retaken, subject to certain 
directions, which they gave, Again the account was taken, and 
again it was appealed. The present appeal to their Lordships’ 


Board is against both judgments of the High Court, both the first 
and the second. 


Their Lordships are not surprised to find in the judgments 
of the High Court plain evidence of the embarrassment, which the 
learned Judges felt, in affirming a decree for redemption of an 
extinct mortgage by the mortgagee’s representatives against 
persons, who had only this much todo with it that they had 
managed to procure the Court to sell something for their benefit, 
which was nothing but a memory of the past. The choice which 
the parties laid before the High Court was a limited one, The 
present respondents asked that the transaction of 1897 
should be construed as a sale of the whole proprietary 
interest of Debi*Das, The present appellants did not ask 
to have it deciared a nullity, as being a sale of non-existent 
interests. They accepted the judgment of the Subordinate Judge 
that they should be allowed to redeem these interests, whatever 
that might mean. The High Court not unnaturally thought that 
they could not hold the sale to have really been a sale of the entire 
proprietary interest in the half share, when every document con- 
nected with it described the subject-matter as being the specific 
rights of a mortgagee in that half-share, but they were careful to 
go no further. Had they been free to deal with the argument of 
ihe present appellants, had they heard it contended that in effect 
rothing was sold abali, their decision might have been otherwise. 
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Before their Lordships the appellants’ wan have been: five. 


First, on the whole matter, they say that the respondents’ pre- ; 


decessor took nothing by his purchase in 1897. The rest of the 
argument is on the accounts, The second point is that certain 
patwari’s accounts were improperly accepted and relied on; the 
third that an insufficient sum was allowed to the appellants for 
malikana under a condition in the mortgage that the mortgagee 
should make a certain malikana allowance; the fourth that credit 
should be given to the appellants in respect of payments of enhan- 
ced revenue cesses upon the property, and the fifth that interest 
ought to be allowed them on the 6,983 eam which Debi Das 
took out of Court in 1878. : a 


It is a well-settled rule of practice of their Lordships’ 
Board that an appellant, when bringing up the actual decree of 
the Hizh Court for review, shall not be allowed to ask to have it 
set aside on the ground thit it has wrongly accepted a decision of 
the Subordinate Court, if he himself has never brought that deci- 
sion before the High Court for its consideration. Such a request 
would be fair neither to the Court appealed from nor to the Board 
appealed to. The High Court ought not to bé liable to have its 
determinations overruled upon matters never submitted to it. 
Their Lordships ought not to be called ‘on to adjudicate finally 
upon matters where thay have not the advantage of knowing and 
weighing the view taken by the learned Judges of the High Court. 
This has nothing to do with waiting to question an interlocutory 
decision until an appeal is taken from a subsequent final decree. 
‘The appellants’ first point therefore cannot now be raised. 


The second point fails in limine, begang. by the terms of 
the mortgage of 1863 the appellants Avere bound to accept the 
patwari’s accounts, whether they were merely: made up on 
materials furnished to him, as was the case, or were the fruits of 
his own independent inquiry, which probity never happens. 
The third was disposed of by an agreement between counsel 
that an additional sum of 1,000 rupees should be credited to 
the appellants in the account over and above what had been 
allowed by the decree under appeal, the question of cġsts not to 
be affected by. this concession. From the fourth point the 
appellants are barred on much the sime grounds as apjply to the 
first. It appears that on the second appeal tothe Hi gh Court 
this point was mentioned in the notice of appeal, 
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judzments say of it that the appellants’ advocate “ stated that 
he did not desire to press it,” and sono more is said about it. 
Their Lordships think that they must accept this statement. It is 
true that the same learned gentleman included this point again in 
the present appellants’ petition for leave to appeal to His Majesty 
in Council, which is dated on the very day on which the judgment 
af tae High Court was given, but in the absence of any evidence 
that the judgment was erroneous cn this point the appellants must 
accept it, and cannot raise here, by way of exception to the High 
Court’s decree, a point which they elected not to advance for the 
Higa Court's determination. 


The fiftn point remains. If any regard is had to the true 
facts this argument is not easy tostate. In effect it is this, 
Debi Das now claims to receive from the respondents interest 
on a sum of money, which he himself had and enjoyed ever since 
1878 and which they never had, or owed, or had anything to do 
with at all. Only by forgetting the facts and fixing the mind 
on the notional mortgage, which by a fiction is being redeemed in 


` the present proceedings, is the poiat intelligible at all. It seems 


to amount to what follows. In 1878 the mortgagees under the 
mortgage of 1863 got 6,983 rupees on account of a redemption, 
which is only now taking place; therefore they received it over 
thirty years too soon; therefore they should not only allow it 
in account, which they have done, but should allow over thirty 
years’ interest on it too. Alternatively, since 1878 the principal 
mortgage moneys under the mortgage of 1853 must be deemed to 
‘have been paid off in the proport:on of 6,988 to 15,944, and as 
the enjoyment-6f-the~ugufruct by the mortgagees was conceded 
only in considération of the continuance of the mortgage loan, the 
enjoy ment: shculd be reduced pro tanto from that date; in 
strictness, on! redemption a part of the rents and profits collected 
should be tefurned í or crédite] in account to the mortgagors in the 
above prop%rtion, but for simplicity’ s sake interest at a-sufticient 
rate will do as well. Ons cannot, however, help remembering 
here Lhat/the persons, who are asked to repay these profits are 
the respondents, whose predecessors never collected them or had 
to do with them, and that the persons to whom they are 
[paid are the successors of’ Debi Das, who collected and 
enjoyed them and probally bequeathed them to the appellants, but 
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this inconvenient reminiscence is fe | present parposes outside the 
hypothesis. | 2 

To the first way of puting the matter their Lordships 
reply, as the High Court replied, that’ interest depends on 
contract, express or implied, or on some rule of law allowing it, 
Here there is no express contract for interest and none can be 
‘implied, and no circumstances less capable of justifying the 
allowance of interest as matter of law can be imagined. The 
mortgage of 1863 is the answer to the second view. It treats 
the usufruct as a whole, as a remuneration ‘for the ‘loan or any 
part of it, so long as it remains outstanding. The words are—. 






“Interest on the mortgage money has been/’ ag 
the amount of profits, t.e., the mortgagee shall/ not claim inferest on the mortgage 


money, nor shall I tha mortgagor olaim profits of the village. The 
. mortgagee shall be the owner of profits, and | liable for loss after payment of the 


Government revenue, patwari rate, chaukidar, ess, and village ®xpensés and, with 
the exception of the-‘malikana’ allowance mentioned above, J shall not at all claim 
anything else.: When I pay the whole of the mortgage mon}Y ia a lump sum. 
the property shall be redeemed. During the period\(of the mortgage) 
I shall i in no way raise and dispute or offer any obstruction to he mortgagee in 
making collections from the tenants of the village.” 
Their Lordships will humbly advise His Majé 
„consent of the parties, the decree. of the High Courk dated the 
6th November, 1912, should be varied by allowing credit to the 
appellants for an additional sum of 1,000 rupees, but that, other- 
wise the decrees under appeal should be affirmed, and that mee 
appeals should be dismissed with costs, oe 
‘Solicitor for Appellants : :— Douglas Grant. 


Solicitors for Respondents :—Barrow, Rogers and Nell, 
A, P. P. ES 6 . H 
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1828—Canceilation of sale by Collector on the direction of the Board of Revenue— 
Suit to seb aside order and for possession—Limitation. 

Under the provisions of Madras Act II of 1864, the defendant’s land was 
sold for arrears of revenue and purchased by the plaintiff. A petition under S. 37 
A of that Act to set aside the sale was dismissed, as also a petition under S. 88 
(1). These two orders were passed by the Deputy Collector and his order of 
confirmation of sale was approved by the District Collector underS 3of Madras 
Regn. VII of 1828. By this confirmation the order of confirmation under 8. 38 (3) 
of Aci II of 1364 became final. Later on, however, the Board of Revenue directed 
the Collector to cancel the sale and he cancelled it accordingly. In asuit by the 
plaintiff to ses aside the order cancelling the sale and for possession, instituted 
more than 6 months after the date of tha order, Held that the suit should be 
decreed. 


The order cancelling the gale though purporting to be passed by the Collector 
was really the order of-the Board pt Revenue who had no power to pass such an 


order under Act 11 of 1g64. The power of genaral superintendence over Collectors 


given to the Board of Revenue by Regulations I and II of 1808, did not authorise 


the latter to direct the Collector to pass a special order contrary to what he had 
already done. i i 


The order undgr $S. 38 (8) of the Revenue Recovery Act, having been passed 
by the Deputy Cplleotor and vonfirmed by the Collector became a final order 
passed by the Coljector within the meaning of 8. 88 (3) and neither he nor the 
Collector had power under the Act to pass any ‘urther order. The proviso to 8. 88 


does not give Power to se aside a sale after it has been confirmed under the first 
part of the section. g 


The order Setting aside the sale was, in effact, a review of tha previous order 


ə sale and was passed wholly without jurisdiction and not under 


confirming thé 
any power edfirmed by the Act. Consequently a suit to set aside the order need 


not be brought within the period prescribed by S 59 of Act II of 1864. 
l Secdnd Appeal against the decree of the Court of the Tempo- 
rary Subordinate Judge of Salem in A. S. No. 135 of 1916 (A. 5, 
No. 62 of 1915, on the file of the District Court of Salem) pre- 
ferred against the decree of the Court of the Additional - District 
Munsif of Salem in O. S. No. 578 of 1914. 
(E Bhashyam Aiyangar for the Appellant. 
B. Somayya for Respondent. 
The Government Pleader for the Government, 
i The Court delivered the following 


Judgment :—In this case a revenue sale was held, in which 

< Jst đefendant’s land was sold under Revenue Recovery Act (Act 
11 of 1864). A petition under S. 37 A of that Act to set aside the 

sale was dismissed and also a petition under S. 38 (1) of Act 11 

of 1864. These two orders were passed by the Deputy Collector, 

and his,ordér of confirmation of sale was approved by the District 

Collecto¥ under the powers conferred cn him by 8. 3 of the Madras. 

Regulation VII of 1828. By this confirmation the order of confirm- 

ation under S. 38 (3) of Act II of 1964 became final. Later on 


vt 
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however, the Board of Revenue directed the Collector to cancel 


the sale and he cancelled it- accordingly." Plaintiff's suit to 
set aside this last order and to- recover possession of the property 
purchased by him at the revenue sale bas been decreed by 
the Subordinate Judge.. ~The: first objection taken is that 
under Madras Regulations Ivana II of 1803 which gave the 


lectors, the Board had the power ‘to set ile the sale. When 


a certain power is given to the Collector: -by Statute, it is 


not open to the authority having- only general: -powers of revision 

„over him to direct him to` Pass a special order contrary to 
what he had already done. In this;case the order cancelling the 
sale. manen purpórting to be passed by, thé: ‘Collector was really 
Act II of 1864. We have ‘gt Been referred- -to any authority in 
support of this contention ahid we cannot decepé it. 


ete 


It is next argued that as rie District Collector has powers of 
revision ovet Assistant Collectors exercising the powers of a 
Collector, under Madras Regulation VII of 1828, he had under S. 
38 (8) of Act II of 1864 power to pass the. final order cancelling 
the sale, The order under- $; 38 (8) 3 Act II of 1564 was, 


order naga by the Collector within fhe meaning of 5. 38 (3) ‘and 
neither he nor the District Collector had hiniself power under the 
Act to pass any further order. We cannot accept a further con- 


tention that the proviso clause of 5. 38 gives power to set aside a. 


gale after it has been confirmed under the first part of the section. 
The power given, under that clause is one that must be- exercised 
in lieu of the confirmation of the sale. 


The third point is that this suit is barred by limitation under 
S, 59 of Act IL of 1864, as it has not been -brought within six 
months of the order complained against. The orde} setting aside 
the sale was in effect a review of the previous order confirming the 
sale and therefore following David Nadar..v. Manikka Vachaka 
Desika Gnana Sambanda Pandara Samadhi 1 wa think that 
S. 59 is inapplicable, for it was an order - , passed whdilly without 
——— 1. (1909) I. L. R. 33 Mad. 65: ` a 








Liat 
way 


Sundaram 
Iyengar 
v. 
Ramaswami ` 
Iyengar. 


Sundaram 
Iyengar 


Ramaswami 
Tyengar 


Peer 
Mahomed 
Rowther 
v. 
Dzlooram 
Jaya- 
nergyan, 


Wallis, C. J. 


150 ‘THE MADRAS ka JOURNAL REPORTS. [VOL XXXV 


jurisdiction, and not under any power conferred by the Act, In 
this view Venkata v. Chengadu, etc. land Raman Naidu v. 
Bhassoort Sanyasi? and Iswara Pattar v. Karuppan 3 can be 
distinguished. 

The last argument is that on the merits the sale should have 
been set aside. The finding of the Subordinate Judge that no 
substantial injury was proved to be due to the only irregularity in 
fhe conduct of the sale, concludes this point. 

The second appea! is accordingly dismissed with costs of the 
Ist respondent, The memorandum of objections is dismissed, 

A. V. V. 


— 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT: Sır Joun Warws, CHIEF JUSTIOE AND MR, 
JUSTICE SPENCER, 


V. P. Peer Mahomed Rowther . ... <Appellant* (Plaintiff) 
f Oe 
Dalooram Jayanarayan ... Respondent (Defendant). 

Contract. Act $. 118—Sale of goods by description—Merchantable quality— 
Warranty—Inspection of goods before purchase—Effect of—English and Indian 
law. 

Under S. 118 of the Indian Contract Aot, as under the English law, where goods 
arə sold by description, there isan implied warranty that the goods shall be of 
merchantable quality. Thisisso even where the purchase is after inspection ; 
provided that if the buyer has examined the goods, there is no implied warranty 
as regards defects which such examination ought to have revealed. 


On appeal from the judgment and decree of the Honourable 
Mx. Justice Coutts Trotter dated 10th August 1917 passed in the 
exercise of the Ordinary Original Civil Jurisdiction of this Court 
in C. 8. No. 375 of 1916. ; | : 

M. D. Devadoss for Appellant. 

F. V. Srinivasa Aiyangar for Respondent. 

The Court delivered the following 

Judgments Fie Chief Justice :—This is an appeal from a 
judgment of My Justice Coutts Trotter, giving the plaintiff damages 
for breach 4 contract on the ground that the goods delivered 
pursuant to the contract were found to be damaged by white ants 
and not of m@rchantable quality. Mr. M.D. Devadoss, in appeal, has has 


"0. SI, A. No. 61 of 1917. 18th March, 1918. 
1. (1888) Jr, L. R. 12 Mad. 168. 2 (1908) I. L. R. 26 Mad. 639. 
8 (1898) 8 M. L. J. 255. 
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raised a fresh point that S: 113; Indian E thet Act, does not 
mean that i in the case of salas by desoriptioti- “and sales by sample 
quality as-is provided in Ss. 14 and 15 of the: ‘Tuglish Sale of Goods 
Act, 1893. It would be a very ‘extraordinary ‘thing if these two 
statutes which are founded on the same course of English decisions 
were found to vary in such a material particular as this, The 
language used in S. 118, Indian Contract Act, is not as clear as the 
language used in the Sale of Goods Act, which uses the words; 
‘ merchantable quality.” But the first illustration to S. 113, Indian 
Contract Act, is clearly taken from the case of Gardiner v. Gray + 
“which was one of the earliest cases to lay down that there was ‘a 
warranty that the goods shall be saleable in’ the market under the 
denomination mentioned in the contract between them’ (the parties). 
There was a series of cases subsequently, including the case of 
Jones y. Just 2 down to the case of Nusserwanji:Bomanjee Mody and 
others v. Gregson and others 8, That case was decided in 1868 about 
the time when the Indian Contract Act was-under consideration, 
and it appears fairly clear that the language of S. 113 was borrow- 
ed from the language of that eminent Judge, the -late Mr. Justice 
Willes at page 55 of the judgment in that case. He says, “‘ An- 
other class of cases is that of goods brought under a specified 
commercial description, eithér by sample, or even after inspection 
of bulk” (the two cases dealt with in the- section). He goes on: 
“In such cases it is an implied tefm, notwithstanding the sample 
or, inspection, that the goods shall reasonably answer the specified 
description in its commercial sense. The sample in- such cases is 
looked upon as a mere expression of the quality of the article, not 
of its essential character, and notwithstanding the bulk be fairly 
- shewn, or agree with the sample, yet if from adulteration or other 
causes not appearing by the inspection or sample, though not known, 
to the seller, the bulk does not- reasonably ans Wer the descrip- 
tion in a commercial sense, the-seller.is liable”. ` It is quite clear 
that the language of S. 113 is modelled upon the ‘language of the 
case just cited, and does not mean to lay down any rule different 
from that which is to be found in the English -cases and which 
has now been embodied in greater detail 1 in Ss. 14. and 15 of the 
Sale of Goods Act. 





1. (1815) 4 Campbell 144. l 2. (1868) L. R. 30. B. 197, 
3. (1868) R 4 Ex, 49, 
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That being so, the facts of the present case are that the bales 
of yarn were imported from England bound in iron hoops; and the 
evidence is that one hoop was removed, when they were imported. 
If the other hoops had been removad and the goods had been sub- 
jected to-a detailed examination, they would have lost the character 
of imported goods under which they were sold. The evidence is 
that the outside of the bales was inspected before purchase but 
without removing the hoops or examining the contents. That was 
such examination as the case admitted of, and it would not disclose 
the fact that white ants got in and had injured the yarn. Therefore 
the fact that the goods were inspected before purchase is no an- 
swer. S. 113 of the Indian Contrac: Act says, “where goods are sold 
as being of a certain denomination there is an implied warranty 
that they are such goods as are commercially known by that 
denomination, although the buyer may have bought them by 
sample, or after inspection of the bulk”. 5, 14 of the Sale of Goods 
Act says that “the goods shall be of merchantable quality; provided 
that if the buyer has examined the goods there shall be no implied 
condition as regards defects which such examination ought to 
have revealed.” The present defect is nota defect which the 
examination which took place ought to have revealed. l 


The only other point is as to whether there were sufficient 
grounds to justify the finding on the evidence of the learned 
Judge that these goods were not of a merchantable quality at the 
time they were delivered by the seller to the buyer. 


They were delivered in Madras and despatched by rail to 
Calcutta and took about 15 or 16 days to arrive. They were 
examined on arrival and found to be very badly damaged by white 
ants, and in such a condition, according to the uncontradicted 
evidence, they were no longer merchantable as black yarn bearing 
Hanuman Mark, Now, the question which Mr. Devadoss has 
argued is whether it is sufficiently shown that that damage took 
place before delivery in Madras. Four witnesses who are accus- 
tomed to handle yarn were examined on commission on this sub- 
ject, and the 8rd and 4th witnesses who are the brokers of large 
firms in Calcutta, namely Messrs. Ewing and Co and Messrs. 
Finlay Muir & Co., say that the injury was not recent, and that 
the goods were worm eaten very long before. There is a slight 
discrepancy between the 3rd and 4th witnesses, because the 4th 


Ps 
S 
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witness speaks of seeing the bodies of the dead ants, whereas the 
3rd witness speak only of the stain. But this is nota difference 
of any great importance, as dead white ants would not leave very 
many traces excepting the stain to which both the witnesses speak; 
and they both attach great importance to the fact that there were 
no live white ants to be found which they would have expected to 
find, if the damage had been recent. White ants are such a 
common plague in India that there is no reason for disbelieving 
these gentlemen, who must have had abundant experience 
of goods which have been damaged by white ants. Their evidence 
is absolutely uncontradicted and not shaken-in cross examination, 
and in this circumstance it is not open to us;to differ from the 
learned Judge who has found it to be sufficiently proved that the 
loss incurred was incurred before delivery by the defendant i the 
plaintiff. 


In the result, the appeal fails, and must bə dismissed with 
costs. 


Spencer, J :—I agree. The only question of law argued by 
Mr. Devadess was whether there was eny implied warranty of 
good quality in the five bales of black yarn with Hanuman Mark 
which were sold by the defendant to the plaintiff. If the. case were 
being tried in an English Court of justice, I consider that the 
appellant's contention would be quite untenable. The words of 
S. 14, Cl. (2) of the Sale of Goods Act are very clear. It runs as 
follows :—‘ Where goods are bought by description from a seller 
who deals in goods of that description (whether he be the 
manufacturer or not), there isan implied condition that the goods 
shall be of merchantable quality; provided that if the buyer has 
examined the goods, there shall be no implied condition as regards 
defects which such examination ought to have revealed.” The 
corresponding section in the Indian Contract Act, S. 113, is as 
follows :—‘ Where goods are sold as being of a certain denomina- 
tion, there is an implied warranty that they are such goods as are 
commercially known by that denomination, although the buyer may 
have bought them, by sample, or after inspection of the bulk.” 
I consider that the words ‘after inspection of the bulk’ correspond 
with the proviso to clause (2) of -S. 14, Sale of Goods Act; and I 
am fortified in this opinion by the commentary on the section in 
Cunningham and Shephard’s Inlian Contract Act which says, 
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“ The section, following the English Law, requires that the goods 


‘tendered shall not only correspond to the description given but 


shall also be saleable or merchantable as such. It was so 
held in Gardiner v. Gray 1,” Now if these bales of yarn 
were eaten by white ants in such a way that the goods were 
perforated by the channels made by the insects and were crumbling 
to pieces, there can be no doubt tnat they would not be saleable or 
merchantable as yarn. Mr. Devadoss relies on S. 116, Indian 
Contract Act, which deals with latent defects. I do not think the 
section applies at all to the present case. It deals with defects 
which are only detectable by expert examination and would not 
apply to the state of goods which, as here, are found on close 
juspection to be thoroughly damaged and disintegrated. 


. (The rest of His Lordship’s judgment deals with the evidence 
in the case and is not material to this report—Rep. | 


I therefore agree that the appeal must be dismissed with 
costs, 
A. V. V. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—SirR JOHN WaALLIS, THE CHIEF JUSTIOE AND 
Ma, JUSTICE SPENCER, 


Harry Meredith, the liquidator ... Appellani* (Plaintiff). 
appointed for the purpose of 
winding up of the firm of 
Messrs. J. H. Elliot and Co, 
Ltd., of Birmingham. 
v, 
V. K. Abdul Sahib and others ... Respondents (Defendants). 


Sele of goods—Contract c, t. f.—Purchase under indent so commission agent to 
purchase and ship gocds on account and risk of the defencani—Outbreak of war 
while gocds in transit— The vendor, commission agent entitled to recover under the 
contract—Indian Contract Act, Act (IX of 1872), S. 222—Principal’s duty to ine 
demnify agent—Rights of vendees under ordinary c i. f. contracts. 


Where goods are purchased from a commission agent under a o. i. f. contract, 
in the terms of the indents by whioh the commission agent was “to purchase 
for us (the principals) tha undermentioned goods on our (the principals’) 
account and risk, it is opposed to the law of agency to throw upon 
the agent the risk of the outbreak of the war while tha goods arein transit 
on board an enemy ship, dissolving the contract of affrsightment between the 


* 0.8. A No, 57 of 1917. . 17th April, 1918. 
1, (1815) 4 Campbell 144. 
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shipper and the ship-owner and making it impossible for the commission agent to J. H. Elliot 


do what a vendor under an ordinary o.i. £. contract is bound todo, namely, to and Co. 
tender among the shipping documents bills of lading which are still valid con Ltd., of 
tracts. $ Birmingham 


Whore goods ara purchased in this manner from a commission agent under a Abdul Bahib 
o i.f. contract, though the agent is regarded for some purposes as a principal and as 
any other vendor under ao. if. contract, yet the relation of principal and 
agent subsists. 

Ireland v. Livingston, 1 followed. 

In sucha case,a special contract throwing the risk on the buyer can be 
inferred from the fact that the goods were to be purchased and shipped on account 
of the buyer, pursuant to the principle embodied in 8. 222 of the Indian Contract 
Act. - ‘ 


In the caga of an ordinary c. i. f. contract between vendor’ and vendees the tender 
of the shipping documents including bills of lading which have been dissolved as 
contracts of affreightment is not such tender os the vendees are bound to accept 


__ tee tus contrat ond the gents até thrown on the vendor's hands. It makes no 
difference in the application of this rule if the hills of lading were endorsed over 
to the vendees before the outbreak of war. : 
On appeal from the judgment and decree of the Honourable 
Mr. Justice Coutts Trotter, dated the 14th day of August 1917 
passed in the exercise of the Ordinary Original Civil Jurisdiction 
of this Court in C. 8. No. 1 of 1917. 
= W. Barton instructed by Messrs. King and Partridge for 
Appellant. 
A. Suryanarayaniah for Respondents. - 
The couri delivered the following 
Judgments :—The Chief Justice: This is an appeal by the 
plaintiff from the judgment of Mr. Justice Coutts Trotter dismiss- Wallis, O. J. 
ing a suit brought by the plaintiff as.liquidator of Messrs. J. H. 
Elliott & Co. Ltd, to recover damages for breach of certain ‘. 
contracts made with the defendants by which Elliott and Co. 
undertook to purchase and ship certain goods “on account and 
risk of the defendants”, and did ship them under c. i. f.c. i. 
contracts on board a German ship. War broke out while the 
goods were still in transit, and the contracts of affreightment 
between the shippers and the German ship-owners were thereupon 
dissolved, with the result that, if these were ordinary c. i f, con- ` 
tracts between vendors and vendees, then, as held by the learned 
judge in accordance with the decision of the Court of Appeal in 
England in Arnold Karberg and Co. v Blythe Green Jourdain 
` & Co., 2 the tender of the shipping documents including these bills 
of lading which had been dissolved as contracts of affreightment 
1. (1872) L. R.. 5 H. L 3:6. 2. (1916) 1 K.B 496. 
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was not such a tender as the defendants were bound to accept 
under the c. i. f. contract and the zoods were thrown on to the 
vendor’s hands. The only serious attempt to distinguish that case 
at the trial was on the ground that in the present case the bills of 
lading had been indorsed over to the Jefendants before the outbreak 
cf war. As observed by the learned judge that fact is not proved. 
On the-contrary the Cuptain’s copies which have been filed are to 
order of the shippers, and the fact that the National Bank on 
behalf of the plaintiff was able to recover the goods goes to show 
shat there never was any such endorsement, Even, if there were, 
I agree with the learned judge that would not make any differ- 
ence. What I understand the Court of Appeal to have decided 
was that tender by the vendors afer the goods had been shipped 
of shipping documents including bills or isaime-Whish-renesent 
the goods was a good tender and performance by the vendor in a 
c. i. f. contract, but that he did not so perform his contract by 
delivering bills. of lading which as contracts between the shippers 
and the ship-owner had become dissolved owing to the outbreak 
of the war. 


No serious attempt seems to have been made at the trial to 
distinguish the present case on tke more substantial ground that 
under the contract the goods, as pleaded in the plaint, were to be 
purchased and shipped on account and risk of the defendants 
and, consequently, the learned juige has not dealt with-that aspect 
of the case. As however the question arises on the pleadings and 
is purely one of law, and as cases of this kind are of infrequent 
occurrence in our courts we have allowed it to be taken before us, 


Now it is well settled that, where goods are purchased in 
this way from a commission agent under ac. i. f. contract, though 
the agent is regarded for some purposes asa principal and as any 
other vendor under ac. i. f. contract, yet the relaticn of principal 
and agent still subsists. Ireland v. Livingston tin which Black- 
burn, J. (as he then was) gave his well-known explanation of the 
nature of ac, i, f. contract, when advising the House of Lords, 
was a case of this kind, and was disposed of by the House of 
Lords on a principle of the law of agency, viz., that, as the error 
arose from the principals indistinciness of expression, he must 
bear the loss. The first cage in which such an agent was assimila- 
ped to a vendor was in Feise v, Fray? where he was allowed to exer- 





1, (1872) L. R 5H. L. 395. a, (1802) 2 East. 29, 
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cise the right of stoppage in cpanel in esti of goods which he J., B. Eniot 
had bought and paid for; and the true principle would appear to' a 
be that the assimilation is only to be carried so far as is necessary Birmingham 
to give business efficacy to the transaction . This I gather to have Apatd Sahib. 

- been the view of Brett, M. R. and Fry, L. J., in Cassaboglou v. eC 
Gibb 1 where Lord Blackburn’s observations in Ireland v. Living- 
stone 2 were considered. Otherwise, the relation remains one of 
principal and agent, as held in-the last mentioned case, in assess- 
ing damages ; and the agent remains accountable, as held in Wil- 
liamson v. Barbour 3 which has recently been applied to similar 
cases in this court. 


Wallis, 0. J. 


Now, whereas in the present case, an agent is requested by 
his principals in the terms of the indents, Exhibit A series, “to 
purchase for us the undermentioned goods on our account and risk” 
and does so, it appears altogether opposed to the principle of the 
‘law of agency to throw upon him the risk of the outbreak of war, 

—— Te fhe goods arein transit on board a foreign ship, dissolving 
the contract of affreightment between the shipper and ship-owner 
-and making it impossible-for him to do what, according to the 
recent decision, a vendor under a c i.f, contract is bound to do viz. 
_in the absence of a special contract to tender among the shipping 
dccuments bills of lading which are still valid contracts and will be 
enforceable by the vendee against the shipowner, It was contend- 
ed in that case that under the particular contract ib was the duty 
of the buyers to take up and pay for the documents when tender- 
ed because the events that had happened consequent upon the 

- war were at their risk, That, as observed by Swinfen Eady, L.J., 
at the beginning of his judgment, was dependent entirely upon the . 
true construction of the particular contract, In that case the | 
court were of-opinion that it did not throw this risk upon the 
buyer, In this case there is the express stipulation that the goods -~ 
are to be purchased and supplicd on the buyer’s account and risk. | 
The whole transaction being thus at the risk of the buyer, I can 
see no reason for relieving him from the risk of what has happen- 
_ed, even, if the word risk were not mentioned in the . contract. 
I think a special contract throwing this risk.on the buyer could be 
inferred from the fact that the goods’. were to be -purchased and 
` shipped on account of the buyer, pursuant to the principle 


ws, -(1882) 11 Q. B. D. 797. ` a. (1872) L R. 6 H. L. 895. 
8. (1877) 9 h D. 529, è 
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J. B. Elliot embodied in S. 222 of the Indian Contract Act that “the employer 
ano en of an agent is bound to indemnify him against the consequences of 
Siena all lawful acts done by such agent in the exercise of the authority 
Abdul Sahib. conferred upon him”. To throw these goods on the agent’s hands 
Wallis, ©. J, 20¢ leave them to bear the loss which has arisen by reason of the 
outbreak of war while the goods were in transit appears to be 
entirely opposed to and inconsistent with the general principles of 

the law of agency, 

The cause of action is stated in the plaint to have arisen on 
the 10th and 7th August 1914 when the defendants refused to 
accept the drafts, on 28rd June 1914 when the deféndants were 
informed the goods had arrived, and on the 29th August 1916 
when the goods were resold. On June Ist 1916 the National 
Bank of India, who held the shipping documents for the plaintiffs, 
entered into the agreement Exhibit J with Messrs. Graham and 
Co., therein called the Representatives who had been chosen with 
tha, sanction of the British Government to enter into an arrange 
ment with the owners of the ship which was sheltering at Caglian 
to obtain and iranship the goods, and in. this -way- the National 
Bank obtained possession of the goods on payment @ the charges 
incurred in releasing and forwarding them. This was the system 
resorted fo in a very large number of cases, and was apparently the 
only means by which the goods could have been recovered and for- 
warded to their destination on behalf of the plaintiffs. The 
defendants at first expressed their willingness to take goods at the 
invoice price, but afterwards repudiated all liability, and the 
plaintiffs in the exercise of powers reserved to them in the contract, 
sold the goods and now seek to recover shortfall of Rs, 3,259-0-3, 
The particulars have not been questioned and I am of opinion that 
the plaintiffs are entitled to recover them, and that the appeal 
must be allowed and suit decreed with costs throughout, 

Spencer, J. Spencer, J.:—I am also of opinion that in the case we are 
dealing with, there was a contract of agency and that this is 
sufficient to distinguish it from the cas s in Arnold Karberg & Co. 
v. Blythe Green Jourdain and Co. 1 and Madhoram Hurdeo Das 
v. G. C. Seté 2 which had to do merely with contracts between 
buyers and sellers. 

I think that we must dispose of this appeal upon a considera- 
tion of the nature of the contract existing between the parties as 

1. (1916) 1 K B. 495. 2. (1917) I. D. R. 46 O. 98, 
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A 


allernative, for ‘general average’ non-resident foreigner—Jurisdiction of British 
Court, ` 

Plaintiff chartered a vessel belonging to the first defendant to sail from Cutch 
to Basra and there to take on board 700 bundles of dates and to discharge the 
same atCalicut. This Charterparty was entered into at Cutsh, the first defen- 
dant being a resident of that place and a subject of the native state of Cutch. The 
second defandant was the master of the ship The ship sailed to Basra and took 
on board 651 bundles of date, but on her voyage to Calicut she met with rough 
weather and to save bar and the cargo, the master had to jettison 165 bundles of 
date. On ter arrival in Calicut the master refused delivery of any of the plaintiff s 
goods till the freight for the whole consignment had been paid and the plaintiff 
paid the seme and took delivery of the goods. Ina suit by the plaintifiin the 
Calicut Ccurt claiming (1) refund of freight, (2) the price of the bundles short- 


. delivered, or (8) the amount due to him on a ‘general average’ account, it was object- 


ed by the Jefendent that the Court had no jurisdiction to entertain the suit. 

Held overruling the objection (1) that the freight having been collected in 
Calicut, the cause of action for its refund arose in ‘ that place ; (3) that the cause 
of action fcr the price of goods short-delivered arose partly in Calicut as that was 
the place where the goods were to be delivered according to the terms of the Charter- 
party ; and (3) that the fact that the voyage safely came to an end was part of the 
cause of action for general average and that having taken place at Caliout, the 
Calicut Court had jurisdiction to try the whole suit. The term “cause of action” 


' in 8. 20 of the ©. P, Code means the whole bundle vf material facts which is 


necessary for a plaintiff to allege and prove to entitle him to succeed, 

A Municipal court is entitled to exercise jurisdiction sver a non-resident 
foreigner where the cause of action arises within its jurisdiction. The question 
whether its deores could be enforced against him in the foreign court is one for the 
consideration of the Courts of that State. 


Second Appeal against the decree of the District Court of 
South Malabar in A. S. No. 274 of 1916 preferred against the 
decree of the Court of the principal District Munsif of Calicut in 
O .S. Nc. 1085 of 1918. 

A, Sundaram, T. R. Ramachandra Aiyar, T. R. Krishna- 
swami Aiya and V, A. Krishna Aiyar for Appellant. 

Hor?ble Mr. T. Richmond for Respondents. 

The Court delivered the following 


Judgments. Krishnan, J :—The question raised before us in 
Second Appeal is one of jurisdiction. The facts necessary to be 
stated for the decision are these. The plaintiff chartered a vessel 


named “ Gang: S 
from Crtch t 
dates and to d 
entered into 
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it appears from the documentary evidence before us, and my 
grounds for thinking that Messrs. J. H. Elliot and Co. Ltd., were 
agents or brokers for the respondents are (1) that in the indents, 
Exhibits A, B. and C, the respondents requested Elliot and Co, 
“to purchase and ship for us, if possible, the undermentioned goods 
on our “account and risk” ; (2) that there is a column in the indent 
providing for agent’s commission and another column for the mark 
to be placed in the goods which was to be the mark of the respon- 
dent's firm; (3) that in two out of three indents the price of the 
goods is not stated ; (4) that the bills of lading, Exhibit H series 
show that the real shippers were Messrs. Voller and Trummer, 
apparently a German firm carrying on business at Gothemburg in 
Sweden. 

.As in Ireland v. Livingstone 1 I think that this transiction 
began as a contract of agency, although fer certain purposes the 
agents may have beén in the position of vendors when shipping 
goods to their principals. Therefore, although the contract of 
affreightment became impossible of perfarmance owing to the 
goods being in an enemy ship ‘at the outbreak of war and was 
thus dissolved, the contract of agency did not thereby come to an 
end, and this being so, as between the parties to this suit the loss 
must fall upon the defendants both under the special terms of 
their contract and under S, 22% of the Contract Act rather than 
upon fhe innocent agents who honestly executed the orders of 
their principals. I agree the appeal should be allowed with costs. 


C.A. B. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PaksENT:—Mnr, Justiog PHILLIPS AND MR. JUSTICE 
KRISHNAN, f . 
Maistry Rajabhai Narain of Catch, Appeliant* (1st Defendant.) 
Anjar. 
v. 
Haji Karim Mamocd, of Bomb: zintiff). 
through his re N Y 


J H Elliot 
and Co. 
“Ltd. , 


Birmingham 


v. 
Abdul 
Sahib. 


Spencer, J. 


Maistry 
Rajabhai 


Narain 


| 
PART VL] THE MADRAS LAW ve REPORTS. ` 189 


it appears from the ‘documentary |] ‘idence before us, ‘and my 
grounds for thinking that Messrs. J.' d. Elliot and Co. Ltd., were 
agents or brokers forthe respondents are (1) that in the indents, 
Exhibits A, B. and ©, the respondents requested Elliot and Co. 
“to purchase and ship for us, if possible, the undermentioned goods 
on our “account and risk” ; (2) that there is a column in the indent 
providing for agent’s commission and another column. for the mark 
to be placed in the goods which was to be the mark of the respon- 
dent's firm ; (3) that in two out of three indents the price of the 
goods is not stated ; (4) that the bills of lading, Exhibit H series 
show that the real shippers were Messrs. Voller and Trummer, 
apparently a German firm carrying on business at Gothemburg in 
Sweden. 

-As in Ireland v. Livingstone 11 think that this transaction 
began as a contract of agency, although for certain purposes the 
agents may have been in the position of. vendors when shipping 
goods tafir principals. Therefore, although the contract of 
affreig t became impossible of performance owing to the 
goods in an enemy ship at the outbreak of war and was 
thus dissoived, the contract of agency did not thereby come to an 
end, and this being so, as between the parties to this suit the loss 
must fall upon the defendants both under the special terms of 
their contract and under S, 22% of the Contract Act rather than 
upon the innocent agents who honestly executed ‘the orders of 
their principals. I agree the appeal should be allowed with costs. 
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alternative, for ‘general average’ hon-resident foreigner—Jurisdiction of British 
Court. 

Plaintiff chartered a vessel belonging to the first defendant to sail from Cutch 
to Basza and there to take on board 700 bundles of dates and to discharge the 
same atCaliont. This Charterparty was entered into at Cutch, the first defen- 
dant baing resident of that place and a subject of the native state of Cutch. The 
second defendant was the master of theship The ship sailed to Basra and took 
on board 651 bundles of date, but on her voyage to Calicut she met with rough 
weather and to save har and the cargo, the master had to jettison 165 bundles of 
date. On her arrival in Calicut the master rafused delivery of any of the plaintiff’ s 
‘goods till the freight for the whole consignment had been paid and the plaintiff 
paid the same and took delivéry of the goods. Ina suit by the plaintifiin the 
Calicut Court claiming (1) refund of freight, (2) the price of the bundles short- 
delivered, or (8) the amount due to him on a ‘general average’ account, it was object- 
ı ed by the defendant that the Court had no jurisdiction to entertain the suit. 

Hold overruling the objection (1) that the freight having been collected in 
Calicut, the cause of action for its refund arose in that place ; (2) that the cause 
of action for the price of goods short-delivered arose partly in Calicut as that was 
the place where the goods were to be delivered according to the terms of the Charter- 
party ; and (8) that the fact that the voyage safely came to an end was part of the 
cause of action for general average and that having taken place at Caliont, the 
Calicut Court had Jurisdiction to try the whole suit. The term “caugg of action” 


in 8. £0 of the O. P. Code means the whale bundle vf material which is 
necessary for a plaintiff to allege and prove to entitle him to succeed, 

A Municipal court is entitled to exersise jurisdiction sver a esident 
foreigner where the cause of action arises within its jurisdiction. T uestion 


whether its deoree could be enforced against him in the foreign court is one for the 
considsration of the Courts of that State. 


Second Appeal against the decree ofthe District Court of 
South Malabar in A. S. No, 274 of 1916 preferred against the 
decres of the Court of the principal District Munsif of Calicut in 
O .S. No. 1085 of 1918. 

A. Sundaram, T. R. Ramachandra Aiyar, T. R. Krishna- 
swani Aiyar and V. A. Krishna Aiyar for Appellant. 

Hon'ble Mr. T. Richmond for Respondents. 

The Court delivered the following 


hnan, J :—The question raised before us in 
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the cargo the master had to jettison 165 bundles of dates. On ‘her 
|, subsequent arrival in Calicut the master refused delivery of any of 
the ‘plaintiff’s goods till the freight for the whole consignment 
‘was paid and the plaintiff thereupon paid ib under protest and took 
delivery of the remaining bundles. He has now suéd in the 
Calicut Court for the return of the excess . freight collected and for 


the price of the bundles short-delivered | or in the alternative, for é 


what is due to him on a “General Average” account, - 


The objection as to jurisdiction was ‘taken in the first court 
but it was overruled and a decree was passed against the first 
defendant for the refund of the éxcess freight and for money due 
as “General average contribution.” The Ist defendant has appeal- 


ed to us and has again raised before us this, question of jurisdic- 


tion. i 


The plaint as I read it combines 3 claims based on three 
different causes of action ; the first, for the refund of freight, based 
on the fact that it was illegally collécted from the plaintiff and 
this took place in Calicut; the second for the price of goods short- 
delivered which according to the contract in the Charter-party 
were to be delivered in Calicut and the third; in the alternative, a 
claim for “ General average” if the court found that the goods were 
. properly jettisoned. The case of action for the first arose, wholly 

in Calicut and for the second, in part in Calicut, as that was the 
place of. performance. It is clear that as regarda these two causes 
of action the Calicut Court. had jurisdiction’ but as to the cause of 
action for the 3rd claim the learned pleader for the appellant bas 
argued that no partof itarose in Calicut. It is therefore necessary 
to see what exactly is the plaintiff's cause of action for his claim 
for general average. It is now settled that the term ‘ cause of 
action’ as used in 8. 20, C. P. Code means the whole bundle of 
material facts which it is necessary for a plaintiff to allege and 
prove to entitle him to succeed. To sustain the plaintiff's claim in 
-the present case it was necessary to establish thit his goads were 
properly on board ship, that they were properly jettisyned to avert 
a danger which threatened the whole adventure and that as a 
result the ship and cargo against which contribution \is claimed 
were saved from'damage or destruction, | As laid down by Bovil, 
C. J., “the whole law on the subject is founded on th principle 
that the loss to the individual whose goods are sacrificed for 


the benefit of the rest is to be compensated according to the losg 
t 
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sustained on the one hand and the benefit derived on the other.” 
See Fletcher v. Alexander 1. To decide the extent of such sacrifice 
aad the amount of contribution properly claimable, the voyage 
must have been completed or musi have been definitely brought 
to an end at another port, See Carver on Carriage by Sea, S. 416. 
Eefore the claim for contribution can arise the ship and cargo 
must have been brought to safety ia port for as observed by Bovil, 
C. J., in the case above cited, p. 385, the time of jettisoning cannot 
bea taken as the time when the value of the goods is to be ascer~. 
tained because the whole adventure may afterwards be brought to 
an end by the total loss of the ship and cargo when there can be 
nə contribution at all. To complete therefore the cause of action 
fcr “general average” it is necessary to allege that the voyage has 
ended and the ship or the goods against which it is claimed has 
baen brought to safety in port. In fact it was held in White- 
cross Wire Co. v. Savill 2 that a maritime adventure is not at an 
enc till all the goods are delivered. At any rate it is clear that it 
cannot be ended till the ship reaches its destination or if the 
voyage be abandoned, some other place of safety, Appellant's 
Vakil relied on the observations of the Privy Council in Strang 
Steel & Co. v. A. Scott b Co 3 viz., “In jettison the rights of those 
entitled to contribution, and the ccrresponding obligations of the 
contributors, have their origin in the fact ofa common danger 
which threatens to destroy the property of them all; and these 
rights and obligations are mutually perfected whenever the goods 
of some of the shippers have been advisedly sacrificed and the pro- 
perty of the others has been thereby preserved” and argued that 
as goon as the particular peril which necessitated the sacrifice 
passed away the cause of action for contribution was complete, 
But it seems to me that it cannot be predicated that the property 
of the others has been preserved till the maritime adventure has 
come to an end. Their Lordships’ observations are therefore 
not against the yiew Tam taking. If there are several general 
average acts during the same voyage the princ’ple is to make 
each owner of a sacrificed interest contribute to all the sacrifices 
in whateyer order of time they may have occurred. See 
Carver, 5, 417, This can hardly be correct if the. right to con- 
tribution/regarding any one sacrifice is to be taken to be complete 


pene -- te - 


? 
1. on L.R.3 C.P 375. at p. 382 2, (1882) 8 Q. B. D, 658, 
3. (1889) I. L. R. 17 Cal, 362 at p. 370. (P. C*) 
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as soon as the particular peril is past. Tain; therefore of opinion 
that the fact that the voyage safely caméj-to-an end is a part of 
plaintiff’s cause of action; for . general avérage-and as that took 
place in Calicut the Calictit.Court had jurisdiction under S. 20, 
C. P, Code, to try the suit ‘so-far ag it ref erred to general average 
as well, wena si 


The learned Vakil for the-appellant raised afurther objection 


jurisdiction of the British Court. This;objection must also be - 


overruled, ; K. i 


It may be mentioned that the respondent, urged that under 
S. 21 of the C. P. Codetheobjection ad to jurisdiction could 
not be urged before us without showing that there was a failure 
of justice. In the view I qi taking it is fot necessary to discuss 


Y eo oai ee 


the scope of this section. ace i Z 


No objection has been" ūřged on the-merits. The Second 
- Appeal therefore fails and is dismissed with-coats 
Phillips, J +I agree. Plaintiff's cause-of action against the 
Ship-owner with whom he contracted is primarily the non-delivery 
of the goods contracted to: be delivered, and it is only in order to 
meet the defence of ‘jettison’ set up that he has to rely on the 
, doctrine of “general average” ‘according to-which the ship-owner 
ig still liable to contribute to the loss sustained although to a limit- 
ed extent. In this view at least a part of plaintiff's cause of action 
arose at Calicut and the suit was rightly -filed in the court there, 
A. VaV. | i : 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


PRESENT :—MR, Justicg SaDasiva AIYAR AND MR. JUSTICE 
SPENCER, 


Ramaswami Reddi .. Appellant®* (Ist Defendant 
—Ist Counter- Petitioner). 


Ü, 
Sokkappa Reddi and another ./. Respondents (Plaintiff and 
3rd Defendant-Petitioner 
| and 8rd Counter-Peti- 
* tioner). 

Mortgage—Preliminary decree for sale under the Transfer of Properiy Act— 
Expiry of the time fixed for payment after the new Code of Civil Procedure came 
into force—Application for order absolute—Limitation—Limitation Act, Art. 181 
and 182. 

In a mortgagee's suit for gale a preliminary decree was passed under the 
Transfer of Property Act. Before the expiry of the time fixed by the decree for 
payment of the mortgage money, thea new Cade of Civil Procedure came into force. 
The mortgagee epplied under O. 84, R. 5 of the C. P. Code to havea final decree 
passed 

Held that a final and executable decree was passed under the Transfer of 
Property Aot, notwithstanding that the direction in the decree for the sale of the 
property was made conditional on default of payment of the amount due by a 
certain date; that the remedy of the mortgazee was to apply for an order absolute; 
that the enactment of the Civil Procedure Code of 1908, did not give the mort- 
gagee a right to apply for'a final deoree ; and that the period of limitation for the 
mortgagee’s application was that fixed by art. 182 and not by arb. 181 of the 
Limitation Aot. , 

Nimmala Mahankalt v. Kallakuri Seetharamiah 1 not followed. 


Appeal against the order of the District Court of Madura in 
A. 8. No, 230 of 1915 preferred against the order of the Court of 
the District Munsif of Tirumungalam in E. P. No. 32 of 1915 in 
O. S. No. 38 of 1906, 

The plaintiff obtained a mortgage decree on the 16th July 
1908. It fixed six months’ time for the payment of the mortgage 
amount. The six months’ time expired on the 16th of January 
1909 after the new Civil Procedure Cole cma into force. 


‘The first application praying for aa order for sale under Or. 34, 


Rule 5 of the Code of Civil Procedure was made in May 1911. 
In 1914 a second application was made entitled as an inter- 
locutory application in the suit praying for a final decree 
under Or, 34, Rule. 5 of the Code of Civil Procedure. This was 
returned by the Court on the ground that the application ought 
to be one for execution of the decree as the old Code was in force 
at the time the decree was passed. In accordance with the order 


"A.A. A. O. No. 95 of 1916. 17th April, 1914, 
1, (1916) 29 M.L. J; 455, 








PART VI] THE MADRAS LAW JOURNAL ‘REPORTS, : 195 
of the Court the application was represented on the execution Ramaswami 
side, Both the lower Cour tr-allowed the application overruling the TIR 
contention for the decree-holder that the- execution was barred Sakkappa 
under Art, 181 of the new ; Litiitation Act, ce 
The Civil Miscellaneous | Second Appeal -first came up for 
hearing before their Lordships Spencer- and Srinivasa 
Aiyangar, JJ. who dismissed the appeal. Subsequently the appel- 
lant applied for review which was ordered. ` ` 
K. V. Sesha Aiyangar for Appellant. . 
C. A. Seshagiri Sastri for K. V. Krishnaswami Aiyar for 
Res pondents, 2 
The Court delivered the following ai 
Judgments. — Spencer, J.—On further consideration Iam not Spencer, J. 
satisfied that the decision dated 2C-3-1917 of Srinivasa Iyengar, J. ë 
and myself in A.A.A. O. No. 95 of 1916 .was wrong. It'is argued , 
on the strengh of the subsequent decision by another Bench in 
Nimmala Mahankali v. Kallakuri Seetharamiah 1, that the fact 
that in this case the date -for payment was: a date after the Code 
of 1918 came into force, it is enough to- “distinguish this case 
from the cases in Balaji Rao v. ‘Harirama- Chetty y 2, Singaravelu 
- Pillai v. Santhanakrishna Mudaliyar 5- “Hussain v. Karim 4, 


the direction in the decréé for sale of kaag was made con- 
ditional on default: cf payment of the amount found due to the 
plaintiff by a certain date. ‘With due regard to the learned Judges 
who decided Nimmala Mahankali v. Kallakuri Seetharamiah 1] 
am of opinion that the introduction of the new Code did not give . , 
rise to any new right under Art. 181 of the Limitation Act to have a 
fresh final decree passed in consequence of the provisions of the 
Transfer of Property Act under which these proceedings commenc- 

ed being superceded . (See S: 6, General ' Clauses Act). In other 
` words if Art. 182 governed. the-proceedingg on T6-7-08 when the 
decree was passed the introduction of the new Civil Procedure 
Code on 1-1-09 did not have the effect of making’ it incumbent on 
the decree-holder to apply under Art. 181 for-a final decree under \ 
Order 34, Rule 5. The Second appen must be again dismissed 


with costs. , A 
1. (1916) 32 M. L. J. 455. 2. (1915) 84 1. 0. 89. 
8. (1915) M. W. N. 648. 4. I.L. R, 39 Mad. 544, 


6 (1916) S. L W. 468. - : i 
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Sadasiva Aiyar, J—I fully concur in the opinion just now 
pronounced by my learned brother, The question whether Art. 
181 (old article 178) or Art. 182 (old Art. 179) of the Limitation 
Act is applicable to an application for an order absolute under the 
Transfer of Property Act procedure is of little importance as 
whether the former cr the latter Article applied to the initial 
application, a subsequent application whether for an order absolute - 
or for execution in the strict sense will be governed by the provi- 
sions of Clause 5 of Art. 182 which gives 3 years period from the 
fresh starting ‘point created by the initial application which 
is an application. for execution or at least, an application to 
take a step in aid of execution. (See however Abdul Majid v. Jawahir 
Lal !, which shows that Art, 182 (old Art. 179,) is the Article 
really applicable even to the initial application). I am ‘further of 
opinion that having regard to the General Clauses Act, 8. 6, clause 
(e), the repeal of the provisions of the Transfer of Property Act 
could not deprive the holder af a mortgage decree passed 
under it of his “remedy” by way of getting an order abso- 
lute’ “in respect of” his rights under that decree so as to make it 
executable in the strict sense. I therefore dissent respectfully . 
from the obiter dicta in Nimmala Mahankali v. Kallakyri 
Seetharamiah 1 on which the petitioner relies and agree that the 
Second Appeal should be disthissed with costs. 

A. V. V. ; 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
{FULL BENCH.} 
PRESENT :— Sir Joun Waris, CHIEF JUSTICE, MR, Jus- 
TICE SaDasiva ATYAR AND MR, JUSTICE SPENOER. 


Annaya Tantri ... Appellant* (2nd Defendant). 
2. ; 
Ammakka Hengsu and others ... Respondents (Plaintiff and 


Ist and 8rd Defendants). 
Religious office—Archaka— Hindu female—Right to succeed to the office and 
emoluments. 
Held, by the Full Bench (Sadasiva Iyer, J. dissenting) :— 
A Hindu female ig not debarred by reason of her sex from inheriting the - 
service and emoluments of an archaka office in a temple. 
Sundarambal Ammal v. Yogavana Gurukkal 2, not followed. 
Mohan Lalji v. Gordhan Lalji 3, distinguished. 
* 9. A. No. 1868 of 1916. 18th April, 1918. 
le (1916) 82 M. L. J. 455. a 2. I L. R. 83 M, 850. 
3. L'O. R. 86 A. 288. 
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Second Appeal against the decree of the District Court of 
South Kanara in Appeal Suit-No, 445 of 1915: preferred against 
the decree of the Court of ‘the District--Munsif of Karkal in 
Original Suit No. 814 of 1914. ne 


This came on for heating in the first instance before their Lord- | 


ships (Seshagiri Aiyar and Napier, JJ.) who made the following 

3 ORDER OF REFERENCE TO A FULL BENCH. 
Seshagiri Aiyar, J :—The question for consideration in this 
second appeal is whether the plaintiff, a widow, is entitled to 
: recover possession of the property which was enjoyed by her 
husband and his predecessors by doing archaka service.in a temple. 
The Courts below have given her a decree for possession. Mr, 
< Sitarama Rao relying on Sundarambal Ammal v. Yogavana 
Gurukkal 1 has argued:at some length that as the plaintiff is not 


competent to perform the archaka service, she is not entitled to - 


the property. Ayling and Hannay, JJ. in Ramasundaram Pillay 
v, Soundarathammall 2 and Kumaraswami Sastri and Phillips, 
JJ. in Raja Rajeswart Ammal v. Subramania Archakar’® have 
` dissented from Sundarambal Ammal v. Yogavana Gurukkal, 1 
_ In these circumstances, it becomes necessary to consider the 
- question in some detail as to which of these conflicting views 
should be followed. 
In Sundarambal Ammal v. Yogavana Gurukkal 1 Sadasiva 
. Aiyar, J. who delivered the leading judgment lays stress upon the 
duties attaching to the archaka office as opposed to mights, and 
says that the emoluments should go only to those who are gom- 
petent to perform the services. It is true that from the point of 
view of the worshipper, it is the fitness of the archaka for the dis- 
` charge of his duties that has to be considered, From the point of 
view of the archaka the question of secular rights is more important, 
- In considering the relative importance of the two functions and in 
endeavouring to reconcile these two conceptions, the historical 
< aspect of the grant for service in temples may be eonsidered. 
It is often said that there is nothifg, in the Hindu Law Texts 
on the question. It may seem strange that in a country where 
religion plays such an important part inithe daily concerns of the 
people, there should be so little about succession, etc. to religious 
- institutions and offices in the writings of ‘the rishis or of their com- 
mentators. The reason is not far to seek. 


ey naa nee coed BALE, 
1, (1914) I.L.R. 88 Mad, 850=26 M.L 3.315.’ 2% (1914) 16 M. L. T. 128. 
3, (1915) I. L. R. 40 Mad, 105=80 M. b J. 222. 
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In the Vedas and in the ancieni smritis, we do not hear of 
the founding of temples. .I is to the Puranic age that we owe 
their’existence. In Manu's days, tha only religious’ teacher was. 
the ascetic Sanyasi. He gave instructions to his disciples, who in 
their turn spread the light’ of wisdom among the lay people. 
There were no places of worship, and no images to worship. It 
was to Buddha that India owes the introduction of fixed places of 
worship and of ordained orders of preachers. In: Buddhism there l 
are three essentials: (a) adoration of Buddha, (b) observance of his 
laws, and (c) the congregation. Buddha instituted the order of 
monks and nuns with a view to religious instruction being imparted 
to the uninitiated. Places of shelter or refuge were founded in 


order that the world-weary may retire to them and receive religious 


consolation, From these simple beginnings a disciplined army of 


. Bikshus came into éxistence, and edifices known as monasteries 


were erected to. afford facilities for prayer, consultation and 


contemplation, It is to this period that we owe the founding of 
. temples in Southern India. The ‘followers of Buddha pursued a 
, policy which was resented by the orthodox. Temples for the’ 


worship of Siva and Vishnu were established mostly by non-aryangs 


, at or about this time to circumvent the Buddhistic influence. 


The second period begins with the advent of Sankara, He 


“found that the ancient worship of the Elements was losing hold on 


the popular mind, and that the people were being led by the 
precepts of Buddhism into the track of atheism. He had to fight 


blind orthodoxy behind him and materialism ahead of him. He 
‘adopted a compromise. He founded mutts which took the place 


of monasteries. He founded various orders of sanyasins who 


. Were enjoined to lead celibate lives and ta impart religious instruc- 


tion, He undoubtedly succeeded in driving Buddhism from the 


‘land : and he laid the foundation for institutions which cannot be 


said to have fully served the purpose which he had in mind, 


` The successors of Sankara did not find it easy to console the 
religiously-inclined by the doctrines of advaitic philosophy. 


‘Sankara was described as the pseudo-Buddha, The common 


people hankered after something more real than is to be had in 


‘the severely logical philosophy of Sankara, Three philosopherg 


who gave prominence to the existence of a personal God diverted 
public attention from _Sankara’s. teachings. The Vaishnavaites, . 


“the Madhwas and the Saivites founded independent mutts where 


PART viL} THE MADRAS LAW JOURNAL REPORTS. 199 


the Dvaitic philosophy was taught. . They had to proceed a step 
‘further. They accepted control’ over existing temples and en- 
couraged the consttuction of new temples in honour of the 
particular Deity they- represented as the Supreme Being. 


As this is a rough summary of events, I should not be under- 
stood as saying that all the temples in India came -into existence 


only in the way I have described.” eae were BUANA Ji some 
independent institutions. 


By this time, the Puranas had gained a hold on’ the popular 
mind, and the worship of the avatars of Vishnu and of the 
manifestation of Siva came to be regarded as the essential features 
of religious life among the people. Rich endowments were made 


for the upkeep of the temples. But the priests capable of render- __ 
ing services in these institutions had to be found. It has always. ». 


been ‘the belief in India that the nearer a man is to God, the 
farther is he from Him. The following slokas from the writings 
of Vaidyanatha Dikshiter express the ultra orthodox and conservat- 
“ive view of the office of an Archaka in a Hindu . Temple. 


qaqa antaa? wart: — 
“ fared fat tart aac | 
€a ARE ala grag MET: ” stv 


‘aa aae— 


“ gardada Tas reenter] É 


“again aweta aa UN 


PARISE: BAT RISE: Ws 
JEET: AA Gar sae: eat | 1 a 
TANANAN Ega. 

TENGGA TA GAGAT TA 
AA g Tas Bat x © a eA 
qana adria ARB gaa. oo 

adai argadi at Bet THAT ERT | 

kober] aa waaay TMH: || l 

aaa AaS |. 

agis Teden: 1 già tae 






| 
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Sadi Hali Aai TART 
c Gak genie a 
SANGANG TATA Tt 
Ang at AN atata ada a N 
SA HAT JATENG, TAT 
; Tawa aaia gama RAA” g - 
* The abave Slokas (verses) may be translated thus :— 
k Saathathapa ” says 
“ 4 Vipra (Brahmin) though wall versed in Vedas, who per 
forms pooja for the sake of money for a period of three years. is 
known as the Devalaka: guch -a person hecomes incompetent to 
perform the usual Havya and Kavya rites enjoined on Brahmins.” © 
Again it is said in the Samgraha : 
“A Vipra, who, though he may be well versed in the 4 Vedas, 
is desirous of getting money, and who performs the worship of the 
gods for the sake of another will be considered equal to a Chandala. 
The. Deralakas -are classed under three heads: some as 
Karmadevalakas ; others as Kalpadevalakas ; and the rest as 
Suddhadevalakas. ia 
He who knows the-precepts as ordained in the dagamas and 
makes 4 living by performing. worship to Rudra and Kali is called 


Suddhadevalaka, and is excluded from taking part in all. 


* “A person performing pooja will not become a Devalaka if 
the worship is conducted in accordance with the sacred-injunctions 
of the Rishis, ` Therefore with all care the pooja should be con- 
ducted according tothe precepts of the Vedas, or, done in the 
Vaidtka fashion. He. ‘is called a Xarmadevalaka who performs 


| the worship ` of. the gods always in. a Kamya form (i.e, for the 


sake of attaining some desired object) and is incompetent to per- 
form the ordinary Karmas. 
An sa manika is an authority on the 4 Vedas and 


` knows the Tites prescrikted” in Pancharathra but is devoid of 


Deeksha or Censecration, is ‘known as Kalpadevaiaka.” 

Then the propitiatory \¢ pions for. these sinful acts are 
prescribed 7 “ 4 Vipra who; sells for another the. Nitya Karmas 
such a8 Sfignam (bathing), Ishtapoortham (performance of pious 

E R SPEARS La EASE ers 





sliteration into Deva a Nagari characters and translation by Manga 
enon (Translator); 
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or charitable deeds, performing sacrifices, and digging. wells and 
doing other acts of charity) Uposhanam (fasting) and Vrathams 
(religious acts) of devotion as are ordained in the Sruthis and 
Smritis has to undergo, by way of Prayaschitam, Maghasnanam 
in the month of Maagha ; and, after -performing thrice the 
Chandrayanam at the Full Moon, should diminish his food by 
one mouthful every day during the dark fortnight till it is reduced 
to zero at the New , Moon, * * * andso on, then he attains 
the highest purity”. l i 
* * ¥ oe -* f 

The Archakas having been looked down upon in thé above 
manner, naturally great inducements had-to-be-offered, by liberal 
grants of land and by the promise of perquisités. Thatis how tue 
archaka office came to be founded. 

1 have thus far given a brief outline .of the origin and 
spread of temples and of the manner in which the archaka 
office was instituted. My survey shows that the foundér of 
the ‘temples looked to the due discharge of the services in 
the temple as his primary and sole object. The archaka accepted 
his position as giving him primarily-a means of livelihood 
and to his posterity, and as ultimately enabling him to minister 
to God. The existence of various Inams..in-the name of the 


archakas is irrefutable evidence that rich endowments were grant. ` 


ed to them to bind them to thé’ service of the Deity.. These 
endowments were intended, and in most cases expressed to be, 
from generation to generation. It may be assumed that the donors 
were not over-anxious ‘to make hereditary grants to the- donees’ 
family without regard to the latter's capacity to perform religious 
worship ; but the law would not have permitted theni to stipulate 
that the’ property shall be enjoyed only by those competent: to 
minister in ‘the temple. They must have trusted ‘to chance to-see 
that the'descendants of the donees carried, on wi good work -for 
which their predecessors were given granis. 

Mr. Justice Sadasiva Aiyar'asks why; if that must be pree 
sumed to have been the intention of the donor, should the inħerite 
ance go to persons who by themselves are incapable of discharging 
the duties. ‘The answer is that Courts and even legislatures’must 
trust to the same chance which the foundets calculated upon when 
they endowed the archaka office. What teason have Courts fcr 
holding that a reversioner would ‘be a more - welcome minister of 


F, B 
Annaya 
Tantri 


v: 
Ammakka 
Hengsu. 
Sechagiri 

Aiyar, J. 


ri 


B.B.” 
Annaya 
Tantri 


vs 

Ammakka 
Hengsu. 
Seshagiri 
Aiyar, J. 


Y 


309 THE. MADRAS LAW JOURNAL REPORTS. | VOL, XXXV 


religion than the gumastah employed by a widow to perform the 
services? It would bean ideal to be sought after, if the community 
interested in temple worship were to be permitted to select on the 
death of an archaka a person competent to fill his place, Even in 
this view, can we trust to society here or elsewhere to be guided in 
the selection of an archaka. solely by consideration of religious 
merit and fitness ? There is no guarantee that a nominee of the 
community would be a fitter archaka than the proxy of the widow. 
Non constat, he would be worse than a male reversioner of the last 
archaka. Under such circumstances, there cannot be much room 
for doubt, that society would prefer that the secular rights with 
the obligations to do or to get done the spiritual duties should vest 
in the line of heirs to whom private property would descend. The 
confirmation of numerous grants in this Presidency by the Inam 
Commissioners in the name of the widows and daughters of the 
deceased archakas indicates that the Government of the country 
have recognised the principle of heredity as the only safe guide in 
such matters. I see no reason why Courts should not be guided 
by the executive action of the Government in these matters. 


_ I shall briefly refer to one other. reason why the’ principle of 
heredity should not be departed from in the:case of these offices: 
It is common knowledge that the archakas of a temple forma 


caste among themselves, They area select people. In the case 


of, the great temple at ‚Chidambaram, they claim to have come 


down to earth with the deity. They do not intermarry with the 


other brahmin sects, Among thess people, the moment that'a 
‘boy is married, he gets a share in the emoluments of the archaka 
office. This testifies to the solicitude of this class of people for 
an early expansion of the sect. In. the case of other Siva 
temples, the archakas are known as gurukkals. Unfortunately 
they area diminishing race, ‘They are not permitted to take 
brides from other brahmin sects; and worship in a temple can- 
not be performed by a brahmin who is not a gurukkal. In the 
Vaishnava temples, there are two Frominent classes of archakas ; 
the Pancharatras and the Vaiganasas. I do not believe even these 
intermarry. A temple whose services are performed according to 
-Pancharatra tituals cannot be served by a Vaiganasa archaka and 
vice versa, These limitations show that the field of choice for the 
archaka services in Hindu temples is very limited. It would often 
Jead to the application of the principle of escheat, if the grants 


PART VIL] THE MADRAS LAW JOURNAL REPORTS, 203 


made for their- services are not continued in the line of the heirs 
of the last male archaka, 


I have referred to the above consideraszions out of deference to 
the views of my learned brother Sadasiva ‘Aiyar, J. No one shows 
more anxiety than the learned Judge tkat the true intent of a 
grant should be strictly enforced. I respectfully share his anxiety, 
but as I have shown above, the change that he gives his sanction 
to while upsetting fixity of tenure and dissurbing long understood 
and enforced notions of rights of property, is not calculated to 
bring the Courts any the nearer to the adrinistration of the golden 
rule that competency to minister’and capacity to inherit should go 
hand in hand. Iam therefore unable to hold that the widow ig 
not entitled to inherit her husband’s property granted for the per- 
formance of religious services. 6 


I shall now examine the case Jaw on the point to see how 
far the learned Judge’s conclusions are supported by decided cases. 


I shall first deal with Mohan Lalji v.. Gordhan Lalji Maha- 
raj? which apparently has not been considsred in any of the three 

` decisions of this Court, and on which Mr. Sitarama Rao naturally 
laid great stress. The'facts of the case must be examined in some 
detail in order to show that while it does not lend support to the 
contention of the learned vakil, it can be regarded as an authority 

for the proposition Ishave suggested. Ths ‘temple in respect of 

which the office was claimed belonged tc the Gossain sect of 

Vallabhachariars. The Vallabhachariars as explained‘ in the 
Judgment of the High Court of -Allahabad in Mohan Lalji v, 
Mudhsudan Lala’? from which there was an appeal to the 
Judicial Committee in Mohan Lalji v. Gordhan Lalji Maharaj 1 
are a Vaishnava sect of religious teachers who founded temples. 
The question before the Judicial Commitee was whether the 
grandson by the daughter of the last male crchaka was entitled to 
succeed to the office and the emoluments in preference to the rever- 
sioner of the last male holder. : It was found in: that case, that the 
Gossain seet of Vallabhachariars took |daughterg from:a?seci known 
as the Bhat in marriage. On the marriage of the Bhat daughter 
into the Gossain. family she was initiated intoj the !mantram of 
the Gossain sect. 3 The ritual in a Gossain temple was essentially 
different from the ritual observed by the Bhats in their temples.” 
The Gossain daughters were similarly married, by Bhats, and I 








1° (1918) I. D. R. 86 all. 288. 2. (1310) I. L. R. 88 All. 461. 
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take it although it is not so mentioned in either the Judgment of 
the High Court or in that of the Privy Council that the Gossain 
daughter. marrying a Bhat husband would be initiated into the 
mantram of the Bhat sect. I must not omit to mention a state- 
ment in the judgment of the Right Honourable Mr. Ameer Ali 
that the daughters of a Gossain although marriel into a Bhat 
family generally remained in the Gossain house. In these circum- 
stances the question was whether jin a temple whose rituals were 
of the Gossain sect, a Bhat grandson of the last male Gossain 
could inherit the office and the emoluments. The Judicial Oom- 
mittee held that he could not. It is stated in the judgment of the 
Board that after the death of the last male holder his widow and 
his daughter were in enjoyment of the office and emoluments, 
Mr, Sitarama Rao suggested that the widow and the daughter 
were competent to perform the religious worship in the Gossain 
temple, There is.no express mention of their having officiated in l 
the temples. From my experience of South India I cannot 
believe that where a large congregation of males assemble 
for worship, a female would be allowed to perform religious . 
service within the temple. In the north the Gosha systen is 
prevalent and the seclusion of women is more pronounced than in 
the south ; and I would require very strong evidence to hold that 
the widow and the daughter of the deceased male Gossain were as 
a matter of fact officiating as priestesses in the temple. I must 
take it that they employed deputies to perform their duties. If 
my surmise is correct, it lends great support to the proposition 


-that so long as the service can be done by a proxy, there can be 


no objection to women inheriting she office and emoluments of an 
archaka. < ; 
Then it was argued, if a proxy was held competent to per- 
form the duties, why should nob a Bhat grandson have been 
allowed to inherit the office and the emoluments on the under- 
standing that he should employ a Gossain priest to officiate in the 
temple. The position of a widow or daughter and a grandson are 


- not in pari materia. In the case of a grandson, he starts a new 


line of descendants, and to countenance the employment of a per- 
petual gumasish in the case of males would not be right; therefore 
the Judicial Committee held that as a grandson suo moto is enti- 


‘tled to minister in the temple ard as the grandson was of Bhat 


origin and incompetent to perform religious worship in a Gossain 
temple, he should be discarded in favour of a Gossain reversioner 
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who.was competent to perform religious worship by himself. In 
that judgment however, it is pointed out that ordinarily the descent 
of debutter property vesting in an officiating priest would go to the 
ordinary heirs of the last holder unless there “was some usage or 
course of devolution or some other circumstance to . indicate a 
different mode of devolution.. The conclusion of the Judicial 
Committee was that in the particular case, the.circumstances and 
the usage pointed to a mode of devolution different from that of 
the ordinary descent of property. In-my opinion, this decision is 
no authority for the proposition -that competency to officiate is a 
sine qua non of capacity to inherit. On the other hand the fact 
that the widow and the daughter were alowed to inherit the office 
and the emoluments is a strong indication that service in a temple 
can be rendered by a proxy so long as the essential nature of the 
worship is not departed from. 


Now, I shall deal with the other cases bearing on the question. 
“In Tangirala Chiranjivi v. Raja Manisyw Rao 1, Benson and 
“Sundara Aiyar, JJ. said, “ The District Judge has assumed that 
a minor, a female anda person unlearnad in the Vedas would 
lose the right to the service in the temple. There is nọ basis for 
“the assumption.” 


My experience of lifejn this Presidency is that in innumer- 
able cases services in a temple are. performed by proxies 
‘employed by women. In Mujavar Ibrambibi v. Mujavar 
Hussain Sheriff ? referring to the competency of a Mahomedan 
lady to perform the duties of Mujavar of a Durga which was not 
of a secular nature, Turner, C. J. dnd Kindersley, J. stated that it 
was not proved “‘ that plaintiff had ever participated in the 
profits or performed the duties by prox Y, ’ thereby indicating that 
if she had got the service done by a proxy she would have been 
entitled to the office. In Sheshu Ammal v. Soundararaja Atyar 8, 
the learned Judges state: “They further explain that an Archaka 
Meerassee, which ıs the species of Merassee involved in Suit 
No. 114 of 1846, on the file of the Hindu Sudder Ameen referr- 
ed to by the Civil Judge, and a Poorohita Meerassee, also 
instanced by the Civil Judge, may descend to a female and 
the functions thereof be performed by debuty.” These are- all the 
Madras decisions, and Mr. Ganapati Aiyar in his book on Religious 


1. (1910) 27 M. L. J, 179, 2. (1880) I. L. R, 3 Mad. 95. 
h 8, (1858) Mad. Budder Adsulat 26, 
27 ; 
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Endowments after reviewing these authorities has come to thé 
conclusion that it has been the uniform practice in Madras to 
allow females to inherit:the archaka service and the emoluments. 
In Bombay the same view has been held. In Keshavbhat bin 
Ganeshbhat v. Bhagirathibat Kom Narayanbhat 1, the learned 
Judges state the Jaw thus: “Finally, with respect to the objection, 
that a Hindu female cannot perform the duties attached to the 
office for the maintenance of which the allowance was granted, it. 
may be observed that the defendani has not proved the existence 
of any usage in conformity -with his allegation.” So the burden 
was cast upon the objector to show that the usage was different. 
At the end of the judgment the learned Judges reserved liberty 
to the reversioner ta bring a separate suit to support his position 
that a widow was not competent to inherit the office and the emo- 
luments of archaka. In Sitarambhat y. Sitaram Ganesh and 
Kashiraj Namabhat 2 the learned Judges of whom Couch, C. J. 


“was one, proceeded on the assumpticn that the priestly office would 


descend in the ordinary line of succession through daughter to her 

son. The decision in Dhuncooverbat and others v. Advocate- 
General 8 may be explained away as Sadasiva Aiyar, J. suggests ` 
ou the ground that the office inherited by the widow was not a 

purely religious one. 

The decisions of the Calcutta High Court also support this 
proposition. In Poorun Narain Dutt v, Kasheessuree Dossee * 
the learned Judges say: *“ It has been held in this Court that a 
woman can be a Mootwullee, and that the proiits of a debutter can 
be received by a female.” They held in that case that a woman can: 
succeed to the offive. In Joy Deb Surmah v; Huroputty Surmah 5 
an issue was sent down to ascertain whether a female can succeed 
to a priestly office. The report does not say what the result ' 
of the finding was. In Mitta Kunth Audhicarry v. Neerunjan. 
Audhicarry 6, Sir Richard Couch says thas the right of perform: 
ing worship of an idol follows the same line of succes- 
sion as that of private property. In Mahamaya Debi v. Haridas. 
Haldar’? Mr. Justice Mukherjee says at page 475 “There | 
is no question that a pala in the Kalighat Temple is heritable and 
if is immaterial whether the heir isa male or female, The custom | 


1. (1865) 8 Bom. Aigh Court Reports 14. O, J.) Tô. 

2. (1869) 6 Bom. H.C, R, (A. J.) 250. 8. (1899) 1 Bom. L. R. 748. 

4, (1865) 3 W. R 180. 5. (1871) 16 W. R. 282, - 
6. (1874) 14 Beng. D. R. 166, 7. (1914) I. L..R. 42 Cal. 455. 
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in this respect is beyond doubt.” These are all the authorities 
available on the question. None earlier than 38 Madras has been 


cited in which it has been laid down that a “female is not entitled 
to inherit a priestly officeand the emoluments. The decisions are 


practically uniform and it would lead toan mnecessary disturbance 
of rights of property, if we introduce the innovation that a female 
is not entitled to succeed to an archaka offce or emoluments. As 
regards the quotation from Jagannatha’s Ggest which Mr. Justice 
Sadasiva Aiyar has extracted in his judgment, I may say that I 
have read it very carefully and there is no expression in it of ‘any 
decided view one way or the other. The author quotes the 
contentions of both sides and’ leaves the reader to draw his own 
inference from the two statements. I am rather inclined to think 
that the weight of argument, if any, is in favour of giving females 
their right to hold religious office. i 


Although I have come to this conclusian, having regard to the 
strong view held by Sadasiva Aiyar, J , and having also regard to 
the fact that if is necessary that a uniform principle should be 
enunciated in this matter to guide the Coarts below, I think it 


desirable that the following question should be referred for the - 


opinion of the Full Bench, namely, “whetker a Hindu widow is 
incompetent by reason of her sex from inh2riting the service and 
emoluments-of a priestly office held by her husband.” - 


Napier, J.:—I agree that this question should be referred to 
a Full Bench in the terms suggested by my learned brother. 
B. Sitarama Row, for appellant: 


In the case of religious offices competency to perform the 
duties of the office is the principle - guiding succession thereto: 
Sundarambal Ammal v. Yogavana Gurukkal l is in my favour, 


(Spencer, J. Tyabji, J. says that it is a-question of the inten- 
tion of the grantor or founder]. 


The general rule is that a ministerial duty can be done by 
proxy but ngi if it is a function reani special skill. 


(ohief Justice. It is a question of usage]. 





1. .(1914)1.L R 38M 8." 
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Even in cases where the right z0 an archaka office devolves 
hereditarily, the hereditary succession is subject to the qualifica- 
tion that the holder is competent to perform the duties of the office, 
A female is incompetent to perform the duties and therefore can- 
not succeed. Mohan Lalji v’ Gordhan Lalji Maharaj 1. 


{Chie} Justice. The Privy Council say that user is best evi- 
dence of the founder’s intentions. } 


(Sadasiva Iyer, J.—There may be a custom of female succes- 
sion but the custom is opposed to the intentions of the founder 
and to public policy. | 


Prima facie competency is the test. An usage tothe contrary 
will have to be proved in every case. Disqualification may be by 
reason of sex or any other cause. Ifa person is incompetent to 
perform the duties of the office, it would defeat the very purpose 
for which the worship is established, if he or she is allowed to in- 
herit the office. Palaniappa Chetty v. Deivasikhamony Pandara- 
sannadhi 4, The terms of the reference are wide. 


[Chief Justice—We shall confine our answer to the office ' of 
archaka. | 


In the case of religious offices women are excluded from 
succession. West and Bulher, p. 431; Muttakunth v. Neerunjun 3 
Ghose on Hindu Law, p. 941 ; Mayne’s Hindu Law, p. 439. Maha- 


‘maya, Debi v, Haridas Haldar 4. Reference was also made to 


Kasim Saiba v. Sudindhra Tirthaswams 5, Bishenchand Basa- 
wat v. Nadir Hossein 9, . 


K. P. Lakshmana Row for respondent, 


In Mohan Lalji v. Gordhan Lalji Maharaj + the intention of 
the founder was that a Gossain should perform the services and 
hence a Bhat was excluded. The present question was neither 
raised nor decided. The course of decisions in this Presidency is - 
in favour of upholding the right of arfemale to succeed to an 
archaka office, Subbaraya Kakrannaya v. Subraya Padyaya 1, 


Vangila Chirangier v. Rajamanikya kow 8, Kamalathammal v. 





1. (1912) I.L R 85A. 288 2. (1917) I. L. R. 40 M. 709. 
"8. (1874) 14 Beng. L. R. 166. . 4. (1914) I.L R. 42 0. 455. 

5, (1895) I. L. R. 18 M. 359. 6 ` (1887) I. L. R. 15 0; 829, ~ ` 
7. (1910) 8 M. L. T. 825. S. (1914) 27 M. D. J. 179. 
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Krishna Pillay 1, Ramasundaram Pillai v: Soundarathammall 2 F. B. 
Raja Rajesvari Ammal v. Subramania 3, Pankajammal v. Kanai 
Secretary of State 4. Tantri 
v. 
The Court expressed following Ammakkr 
Hengsu. 


—- 


Opinion :— Wallis, O. J.—It is well settled that the succession wanis, 0. J. 
to temple offices is governed by user which ‘s taken to represent the 
intentions of the founder, and it is not disputed that in this part of 
India the user in the case of temple archakas is that the office is 
hereditary and descends in the ordinary sourse of succession to 
women who are not themselves competent to perform the duties of 
_ the office by ministering in the temple and perfom them by deputy. 
The opinion of the pandits in 1853 in M.S. D. A. 261 shows that 
this was then the recognised usage. The question appears to have 
first come before the Court in 1910, bat since:that time there 
have been numerous decisions where the user has been. recognised 
and enforced, and all the Hindu members of the Court with one 
exception have been parties to these decisions which algo are con- 
formable with the decisions of other High Courts. The sae 
authority the other way is the judgment cf Sadasiva Aiyar, J., 
Sundarambal Ammal v. Yogavana Gurutkal 5, who wk 
that on principle a personally disqualified heir could not inherit the 
office and delegate the duties to others. In the argument before 
us it was again contended that the decis:on of the Privy Couhcil 
in Mohan Lalji v. Gordhan Lalji Maharaj 8, was in accordance 
with this view and must be taken to have overruled the other cases, 
In that case the office of archaka had descended to the widow and 
daughter of the last male archaka, and the question was whether 
the daughter was to be sticceeded by her son or by the reversioner - 
of the last male holder. The Archakas were gossains and there 
was a usage among them that females continued to belong to 
their farther’s kul or family after marriage. On this ground 
apparently the daughter had been allowed to fill the office 
even though married to a member jee-Bhat community. 
who was incapable of filling it. No question arose in that case as 
to the right of the widow and her daugater attend her to fill the 
office; and it does not appear whether while the held it they 


\ 











1. (1910) 20M L. J, 781=10 I, 0. 678. 2. (1914) 16 M. 
8. (1915) I. L. R. 40 M. 105=82 M. L. J. 287, ` k 
.-- 4, (1916) I, L. R. 40 M. 1108, 1110. 5. (1914) I. L. R. i Mad, 860. 
6, (1919) I. D. R. 85 AIL. 588. 4 
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performed the duties in person or by deputy. What their Lord- 
ships had to consider was, whether on the daughter’s death the 
office should go to her son and her descendants a line of heirs who 


< as Bhats would be incapable of performing its duties, or should 


revert to the male heirs of the last male holder, Their Lordships 
at p. 288 observe that the rule as to the shebaitship being vested 
in the heirs of the founder “must from the very nature of the 


right, be subject to the condition that the devolution in the ordinary. 


line of descent is not inconsistent with or opposed to the purpose 

the founder had in view in establishing the worship’ ” and they 
say later on, that “to allow the plaiatiff’s claim to an admittedly 
Ballav temple when the rights are performed according to Ballav 
ritual, which it is clearly established they cannot perform, would: 
in their Lordships’ judgment, defeat the purpose for which 

the worship was established.” A contrary decision would 
have involved the devolution of the office to a line of heirs: 
incompetent to perform its duties. Moreover, the plaintiff’s 
claim in that case was not shown to be in accordance with l 
any well recognised user whick is the best evidence of the 

founder’s intentions. I do not considsr that this decision of their 

Lordships warrants us in overruling the numerous decisions of 

this Court in conformity with the decisions of other Courts by 

which the widow and daughter of the last male archaka are held 

entitled in accordance with the established user to succeed to the 

office of archaka discharging its dutiss by deputy and to transmit 

it to their heirs, who as male heirs are preferred to female; will | 
generally be competent to perform the duties in person. Sadasiva’ 
Aiyar, J. for whose opinion I have & great respect, considers, if I 

rightly understand him, that the established: custom of female 

succession to this office is of so mischievous and objectionablé a 

character that it cannot have been intended by the founder. That 
view is not shared by Seshagiri Aiyar, J., who has considered this _ 
aspect of the case in the order of reference, or by the other Hindu 
members of the Court who} have considered the ‘question. We 
should not i in my opinion be \juatified i in overruling on this ground 
the numerous/decisions of this Court in ‘which the usage has 
been recogniged and enforced). unless its mischievous character 
hac been established beyond all doubt or controversy. - This has 
not been done and I feel’ bound to answer the question in the 
negative, | 
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Sadasiva Aiyar, J. :—I have carefully reconsidered my decision 
in Sundarambal Ammal v. Yogavana Gu-ukkal 1 in the light of 
the later decisions of this Court quoted by my learned brother Mr, 
Justice Seshagiri Aiyar in his order of reference, also of hisown 
keen and yet considerate criticisms (if I may be permitted to say 


so) of my said decision and also of the opimions of my Lord and of. 


Mr. Justice Spencer on this reference. I am, notwithstanding, 
unable to convince myself that my opinion was erroneous. On the 
other hand, the decision of their Lordships of the Privy Council in 
Mohan Lalji v. Gordhan Lalji: Mahara; 2 lends, in my opinion 
strong support to my conclusion. With  espect, I. am unable to 
agree- with Mr. Justice Seshagiri Aiyaz that the widow and 
daughter of the last male Shebait of the Bellavacharya Gcssain sect 
in the Privy Council case must have been rot competent to perform 
the duties of the office and must have “ employed deputies to per- 
form the duty” and that their enjoyment cf. the emoluments of the 
office during their lifetime must be due to their having performed 
the duties through such deputies and not directly. On the contrary, 
ib seems to me clear from the report that the out-of-date unshas- 
traic custom obtaining in the south by which Dharmapathnies 
(who are Sahadbarmacharinees of their husbands) are considered 
incompetent to pronovnce mantrams and Go religious duties along 
with (and even solely in the absence of) their husbands does not 
obtain among the Ballavacharya Gossains, one of the Vaishnavite 
sects which are in several respects much more liberal in the treat- 
ment of women and birth-sudras than other sects though many 
Vaishnavite sects might have become very degenerate in other 
respects. | - 

I am further unable to see that my conclusion as to Jagan- 
natha’s opinion and the weight of the authority of the texts quoted 
by him being in my favour is wrong. 

_ A general rule has been laid down by their Lordships of the 
Privy Council that where a person is incompetent to perform the 
rites of a religious office, it would defeat, the very purpose for 
whith the’ worship was established if he (including of course 
“she)” is allowed to inherit the office. Aay usage inconsistent 


with such purpose is clearly invalidin law. See K.P, L. S.. 


Palaniappa Chetty. v. Sreemath Deivasikamony ‘Pandara 


Sannadhi 8. - 
1. (1914) I. L. R. 38 M. 850. 2. (1912) 2. L. R. 85 All. 288 
8. (1917) I.L R. 40 M, 709=83 M. L 4.1. (P. 0.) 
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I am unable to appreciate any distinction in principle between 
the incompetency of the claimint to the offise by reason of sex 
and the incompetency due to any other cause. I do not think 
that the pronouncement of their Lordships of the Privy: Council 
can be got round through any such distinction. 


Though “law” is not always logical and though the narrow 
point referred to us relates to inheritance by a person incompetent 


. by reason of sex alone for performing the duties of a religious 


office, I do not think that the considerations of the difficulties which 
are aggressively prominent when we-take the four analogous cases 
(1) of a male heir being incompetent by reson of conversion to | 
another faith when the inheritance opens, (2) of his becoming 
incompetent after: the inheritance opens, (3) of a female heir being 
incompetent by reason ‘of conversion before the inheritance opens 
and (4) becoming incompetent after the inheritance opens can be 
kept out of mind in deciding the present relerence, especially 
having regard to the provisions of Act 21 of 1850. 


Coming to the weight to be given to practice and usage, 
many pernicious and unshastraic usages have crept into the Hindu 
religious and social systems during dark medieval days and through 


efflux of time. Most of them entered gradually and insidiously 


through the tendency of that subtle materialism which ‘sometimes 
parades as strict orthodox spirituality. ‘The latter is exalted over 
the spirit, the so-called hereditary rights are given more importance 
than the performance of the religious duties, instead of the rights 
being kept as a very subordinate adjunct and appurtenance of the 
duties and religious offices and caste status are looked upon -more 
as intended for the means of livelihood and for the enjoyment of 
worldly power and material possessions than as things bestowed 
upon one for helping all humanity in its evolutionary progress 
towards the common goal. 

I respecifully agree with my Lord that the law as at present 
settled by the decision of the Privy Council ig that unless the 
usages in connection with religious institutions and offices. are 
manifestly immoral or opposed to public policy or opposed to the 
intentions of the founders of a religious trust or manifestly injuricus 
to the trust, the Courts are not eniitled to go back for the law to 
the’purer, more liberal and more ancient shastraic fountain heads. 
The question therefore narrows itself to this: Whether the usage 
relied on by the respondents.is manifestly injurious (both in itg 


PART VI. | THE MADRAS LAW JOURNAL REPORTS. . 218 


material and moral aspects) to the religious institution, and whether 
it could have been in conformity with the intention of the founder. 
of the trust. It is on this question that I feel that there is real and 
substantial difference of opinion between myself and the learned 
judges who have considered this question in this Court since 1910. 
My angle of vision in respect of these questions might have been 
affected by my longstanding interest and sensibiveness in the cause 
of Hindu religious and social reform on saastraic lines. 1 find, 

however, that after making sincere attempts to allow as much 
discount as possible to the above factor, my view. of the seriousness 
| of the evils of the usage in question has not been materially 
affected. While the incumbent of a religious office must be allowed 
to employ a temporary deputy when a temporary disqualification 
or inability occurs, such as birth and death pollutions, absence 
from home owing to urgent private affairs, etc., I am clear in my 
mind that a usage permitting a. permanently disqualified claimant 
to receive the emoluments of a religious office and to appoint his 
or her own deputy to do the duties is of such 3 seriously mischievous 
character that it ought not to be recognised. I regret I am unable 
to agree with Mr, Justice Seshagiri Aiyar that the performance 
of the duties through the deputy of a female disqualified: heir is 
not less beneficial to the religious institution than the performance 
“of the next qualified male heir. It is notorious that the deputy is: 
usually chosen on the principle of a Dutch suction, The man who 
agrees to allow the widow'to retai1 the largest portion of the 
emoluments of the office and to receive the least as his own 
remuneration is given the ‘place of deputy. Thus when the 
usually small remuneration in rice and cash attached to the 


Archaka office does not go to the deputy who does the dutiés, the- 


deputy cannot be expected to perform the duties atall satisfac- 
torily. I do not see why a religious office should be considered less 
important than any other kind of office. To allow even the office 
of a peon to be held by a permanently disqualified man because he 
undertakes to appoint a deputy, out of the remuneration of the 
office is, in my opinion, entirely mischievous and it ought noi to 
be allowed even if it is sanctioned by usage. ` 


In the result, my answer to the question referred is that so 
long as a Hindu widow is held incompetens by reason of her sex 
from doing the duty of a priestly office, she is also incompetent to 
inherit the service and emoluments of the ofice. 

28 
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- Spencer, J:—Without laying down any rule as to particular 


‘institutions, in which there may be a special custom that females 


cannot succeed to the officeand emoluments, the'trend of decisions 
in this Court has certainly been to treat females as competent to 


steceed to the archakaship of Hindu temples in this Presidency. 


See Subraya Kakrannaya v. Subraya Padyaya 1, Tangirala 
Chiranjivi v. Rajamanikya Rao 2, Ramasundaram Pillai. y. 
Soundarathammall alias Sankara Vadivu Ammal 8, Raja 
Rajesvari Ammal y. Subramania Archakar 4 and Second Appeal 
No. 2078 of 1915. ; 

The judgment ‘of Sadasiva Aiyar, J. in Sundarambal v., 
Yogavana Gurukkal 5 was an éxception to the course of decided 
cases and was not adopted ' by Tyabji, J., who sat with him. I 
do not think it contains reasons of such weight to justify a 
departure fram the principle of stare decisis. I would answer the 
question referred to us in the negative. i 


A, V. V. i i 


PRIVY COUNCIL. 


PRESEN t :—LORD BUCKMASTER, MR, AMEER ALI, AND SIR _ 
WALTER PHILLIMORE, BAKT. 


Debendra Nath Das : ify Dalen * (Appellant). 
2. 4 


Bibudhendra Mansingh Brama ela a | Plaintiff ( Respondent). 
Roy (minot) . 


Land Tenure in Bengal—Tenure-holdar or raiyat —Area exceeding 100 stand- 


ard bighas—Presumption that tenant is terure. holder—Purpose for which lease is 


granted—Cultination by stb-lessee—Bengal Tenancy Act (Act FIII of 1885), S. b, 
sub-Ss. 1, 4 and 5. 


Defendant was assignee of a leage of over 100 standard bighas of land granted 
by plaintif’ s predecessgor'for cultivation, without any restriction as to the agenoy 
to be employed in such cultivation. 


Held, that under the oiroumsetances of the case the presumption arising under 
sub-section (5) of section 6 of the Bengal Tenancy Act 1886, that the tenant was a 
tenure-holder and noi a raiyat, since the area exceeded 100 standard bighas, was 
not rebutted by referring under sub-section (4) of the same section to the purpoge 
for which the right of tenancy was originally eoquired. 








* 7th December 1917. 
1. (1910) 8 M. L T. 825, (1910) M. W. N. 445. 
2, (1918) 27 M. L. J page 179. ` 3. 1914) 16 M. L. T. 428. 
4, (1916) 1, L R 40 Mad. 105. b (1914) I. L. R. 83 Mad. 850. 
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Appeal from ‘a decree of- the Calcutta High Court (Sir 
Lawrence Jenkins, C. J. and Ashutosk Mukerjee, J..) dated 
July 11, 1913, reversing a decree of Richa-dson, J. 

The sole question involved was whether the defendant- 
appellant was a “ tenure-holder * ora “ra.yat”’ within the terms 
of the Bengal Tenancy Act (VIII of 1885). Richardson, J., held 
he was raiyat: the Appetlate Bench of tae High Court that he 
was'a tenure-holder. Hence this appeal. 
~.. The facts are sufficiently stated in their Lordships’ judgment. 

De Gruyther, K. C., and Sir W. Garth for Appellant. 

Sir Erle Richards, E. O., and O'Gorman for Respondent. 

De Gruyther, E., O. for Appellant: act VIII of 1885 has 
a classification into tenure-holders, under terure-holders, and 
raiyats. The purpose for which the land .was originally granted 

is the most important of all tests in cetermining whether a 
person is a raiyat. Durga Prasanna Ghose v. Kalt Das Dutt }. 
That cage was before Act VIII of 1885, bat it was followed in 
Laidley v. Gour Gobind Sarkar 2. mi l l 

The primary purpose here was cultivation by hired labour. 
It is unlikely the tenant meant to become a tenure-holder, because 
‘if he were that any person he put in would be a raiyat and would 
‘have the rights of a raiyat. 

l The presumption under 9. 5, sub-sec. 5 that a tenant of over 
100 standard bighas is a tenure-holder prevailed in Gokul Mandar 
v. Padmanand Singh 8, only because there was no evidence in 
that case that the purpose was to acquire raiyat tenure. 

This suit purports to be brought under 8. 106 of.the Act. 
The. record of rights was prepared under Ss. 101, 102 and 
105 and it was decided after due notice to respondent that 
appellant was a settled raiyat at a fixed reat. In the draft record 
he was shown asa tenure-holder, but he lodged an objection, 
“which was decided in his favour. This suit has been brought 
only after final publication of the record...it was then no longer 
maintainable: S: 106 only provides for disputes arising before 
' final publication. : , 

' (Lord Buckmaster :—That point was not taken in the Court 
below. Itis undesirable the Board should entertain it.) 

l It does not follow that because a point has not been taken 

below it cannot be raised here. 


1. (1881) 9 Cal. L. R. 449. 2. (B85). I. L. R. 11 Gal. 601. ` 
- 3, (1902) L. R. 29I. A 16, °°: 
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(Their Lordships intimated thatthe present contention not 
being raised by appellant’s case was not open.) 

Counsel for respondents: were not called on. 

Their ener judgment was delivered (February 7, 
1918) by j 


Mr. Ameer Ali :—The sole question involved in this appeal is 
whether the defendant-appellant is a “ tenure-holder ” or raiyat as 
defined in the Bengal Tenancy Act (VIII of 1885), 

The defendant holds over. 250 acres of land in the village of 
Goyalbank, forming part of the plaintiff’s zemindari in the district’ 
of Cuttack, under a lease granted by the predecessor of the plain- 
tiff in 1901 to one Gokulananda Chowdhury. In 1907 Goku- 
lananda assigned the lease to the defendant. 

The land covered by the lease became about the -same time 
the subject of “ record-of-rights ° proceedings instituted by 
Government under chapter X of ths Act. 

These proceedings are taken by the revenue authorities 
before special officers for the ascertainment and record of all 


tights connected with the land within the ambit of the enquiry. ` 


At the initial stage of the proceedings the defendant was entered 
as a “‘ tenure-holder ” but subsequently on his objection the Assist- 
ant Settlement Officer recorded him as “a settled raiyat at a 
fixed rent.” 


The present suit has been brought under the provisions of 
section 106 on behalf of the zemindar for rectification of the 
entry by recording the defendant as a “ tenure- holder.” The 
sujt was first heard by the Settlement Officer, who upheld 
the plaintiff's contention as to the status of the’ defendant, and 
his decision was confirmed on appeal by the Special J udge of 
Cuttack. The.defendant then preferred a second appeal to the 
High Court of Calcutta, which came for hearing before Richardson, 
J. The defendant renewed before that learned Judge his conten- 
tion that under the terms of his lease he was entitled to be classed 
as a raiyat, Richardson, J., accepted his contention and reversed 
the order of the Special Judge, the effect of which was that the 
entry in the record-of-rights remained as made by the Assistant 
Settlement Officer. 

An appeal was thereupon preferred by the respondent. under 
section 15 of the Letters Patent, which came on for hearing before 
two Judges of the High Court, Jenkins, C.J., and Mookerjee, J., 
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who differing from Richardson, J., held ic concurrence’ with the 
Settlement Officer and the Special Judge; that the-defendant was 
a tenure-bolder. They accordingly revezsed the order of that 
learned Judge, and restored the decree of the lower Courts for the 
rectification of the éntry in the record of rights. 

The present appeal to His Majesty in Council, which forms 
the sixth stage of this litigation, is an indication not merely of the 
persistency of the defendant, but also of the valuable rights that 
are attached to his claim, for, if he be a tenure-holder, persons 
holding under him would have the status of ratyats and would be 
entitled to acquire, after a certain efflux of time, the right of 
occupancy under the Act, Whereas if he be a raiyat, those 
persons would be under-raiyats, without the privileges or security 
„afforded by the Act to ratyats. 

For the purposes of the Tenancy Act, tenants are classed 


under three heads, viz,, tenure-holders, raiyats and under-ratyats, . 
that is to say, tenants holding, whether mediately or immediately, . 


under raiyats. Raiyats, again, are divided into three sub-classes, 
ie., (a) raiyats holding at fixed rates, (b) occupancy raiyats, and 
(0) non-occupancy raiyats. The defendart has ‘been entered as a 
settled raiyat at a fixed rent, evidently or. the ground that under 
the lease the rent payable by him is permanently fixed. But it 
is to be observed that fixity of rent is nocriterion for the 
determination of the point at issue, for a tenure may be held at a 
fixed rent equally with a raiyati holdirg. The question must, 
therefore, be decided on other consideraticns. l 

Sub-section (1) of section 5 defires a tenure- holder to 
mean :— 


‘ Primarily a person who has acquired from 2 proprietor or from another 


tenure holder a right to hold land for the purpose cf collecting rents or bringing 
it under oultivation by establishing tenants on it, aad inuludes alse the successors 
in interest of persons who have acquired such a right. X 

And a raiyat is defined to mean :— 


‘ Primarily a person who has acquired a right to hold land for the purpose 
of cultivating it by himself or by members of his femily, or by hired servants, or 
with the aid of partners, and includes also the succersors in interest of persons 


who have acquired such a right.” 

Sub-section (4) provides certain rules for determining whether a 
tenant isa “ tenure-holder” or “ raiyat.” Clause (b) is important : 
it says, “The Court shall have regard to the purpose for which the 
right of tenancy was originally acquired.” Sub-section (5) is equally 
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important. It provides that whera the area held by a tenant 
exceeds 100 standard bighas (a little over 33 acres) “the tenant shall 
be presumed to be a tenure-holder antil the contrary is proved.” 
In determining the status, therefore, of a tenant, viz., whether he 
isa tenure-holder or a raiyat, two elements have to be borne in 
mind, firstly, the purpose for which the land was acquired, and) 
secondly, the extent of the tenure or holding. A close examination 
of the definition-clauses makes it quite obvious that both these 
elements are closely inter-related. The law assumes the raiyat 
to be the actual cultivator of the soil, either by his awn labour or 
the labour of members of his family or by hired labourers, and it 
assumes also that ordinarily a larger area than 100 bighas would 
make cultivation by the personal agency of the tenani improbable. 
The presumption provided in sub-section (5) of section 5 is founded 
on that hypothesis, 

In the present case, the land held by the defendant amounts 
to more than 250 acres; the statutory presumption certainly 
applies to him.. He seeks to rebut it by referring to the purpose 
for which the lease was granted. The terms of the document have 
been carefully examined by the Settlement Officer, the Special, 
Judge, andthe High Court. Their Lordships will, therefore, 
confine their remarks to its general features. It is an ordinary 
reclamation lease ; it leases the land permanently to the lessee ata 
fixed rent to cultivate the same, after making it fit for cultivation 
at his own expense and.by his own efforts. In other words, he is 
to reclaim the land ai his own expense and bring it under culti- 
vation, The sixth clause makes this quite clear. -It says:— 

“You, shall, by reserving water and raising bandhs [on the land leased], make 
it fit for cultivation according fio your will, and shail hold the same by cultivating 
it or having it cultivated, and you shall be competent to make such other artange: 
meni or adopt such other convenient steps as you consider necessary for cultivating 
the same.” : 

The employment of the agency for the cultivation is left 
entirely to the option of the lessee; she land was leased for culti- 
vation, that is, for agricultural purposes, but the agency to be 
employed is to be determined ‘by the lessee; he has the power 
to establish ratvyats or under-lease it to others ar cultivate it 
himself, if he can. It cannot be said that the purpose. is, 
primarily or otherwise, that the demised land should be culti- 
vated by his personal agency. At the best, the lease may be 
said to be equivocal. In their Lordships’ opinion, the High 


` Court and the lower Courts were perfectly right to. look to the 


r 
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attendant circumstances to judge of the purpose for which the 
lease was acquired and to determine the status of the defendant. 
Apart from the facts appearing in the lease to which the learned 
Judges of the High Court have referred as indicating that the 
land was being taken for purposes other than that of personal and 
direct cultivation as a raiyat, there is the outstanding circumstance 
that the land was leased to a man of means who appears to bea 
resident of another place for the purpose of reclamation and 
| rendering fit for cultivation, the agency to be employed for carrying 
‘on the cultivation being left to his discret.on. 


Their Lordships think that the presumption under section 
103-B, on which the defendant relies, that an entry in a record of 
rights finally published “shall be presumed to be correct until it 
‘ig proved by evidence to be incorrect,” :§ fully rebutted by the 
circumstances to which the Courts in India ‘have referred in 
arriving at the conclusion that the defencant was a tenure-holder 

and not a rayat. 

Their Lordships are of sia that this appeal should be 
dismissed with costs and that they will humbly advise His 
Majesty accordingly. l 

- Solicitor for Appellant :—E. Dalgaco. 

Solicitor for Respondent The ol nia, India «Office. 

À, P. P. ; 
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Under 8. 6 of tha Malabar Compensation for Tenant's Improvements Act, the 
burden is on the tenant to prove before he claims compensation, that he or hia 
predecessor-in-interest has made improvements. He must show that some work 
has been done which has added to the value of the holding and that the said 
work is suitable and ‘that it is also consistent with the object with which the kanom 
was obtained. It isnot the law, shat if there were improvements on the land 
the tenant in possession is entitled to their value at the time of ejectment, if any 
person other than the landlord had made the improvements. He is entitled to the 
benefit of the improvements made by himsel or by his predecassor-in-interest. 
The proposition law down in Thiruvat.yil Vat.ath v. Vishnu Barathikal} that an 
increase in the income raises a presumption that the tenant has improved the 
land too is broadly stated. 

Thupran v. Mamad Kasim Sait 2, Thiruvatiyil Vattath v. Vishnu Barathikal i 
referred to. | X 

Where the kanomdar was asked to pay Rs 8,000 (theamonnt fixed for improve- 
merts by the decree for redemption against the tenant in occupation) and tack on’ 
the amount to the mortgage money held that the kanomdar was not entitled to 
more than that sum in respect of the improvements then existing except in so 
far sa he has done anything since to guard, maintain or improve them. S. 7 of the 
Aot of 1887, deals only with contracts whioh limit the right of the tenant to 
make improvements after the date of tbe contract. There is nothing in the 

rection which takes away the effeotof a settlement as to compensation for 
impzovements effected before the dateof the contract. 


Uthunqenakatha Avuthala v. Thazhatharayil Kunhali 3 dissented from. 

Kunhaloor Puthiaveetil Rayarappa Atioti v. Vathukollath Parkum Punniseri 
Kelappa Kurup 4 referred to. 

An order appointing a second commissioner to assess the aranana kon is not 
a direotion for revaluation! within the meaning of S. 6 (8) of the Malabar Compan- 
sation Act. Consequently the second commissioner could only taka into account 
the value prevalent when the first commissioner made his report. 

Veluthumma v. Pathuma ë and Kunhammad Kutti v. Panchara Allemena ® 
referred to. 

Where a tenant, relying on a contract by the jenmé to supply water at a fixed 
rate, reclaims the land in such a way as to make it capable of receiving the water 
and raises a second crop on the land, his improvement causas “ an increase in the 
value of the net prcduce of the holding ” within the meining of S.9 (1) of the 
Act. However, in estimating the neb income, the ‘charge for water must be 
deducted as a part af the cost of cultivation. 

Admissions of the parties to a litigation should not belightly ignored by 
courts. Chandra Kunwar v. Chandri Narpat Singh? referred to. 

Where a ccmmissioner is appointed in a suit, his report should ordinarily be 
supplemented by the evidends whioh he givas in the case and without it, the 
report is of no use. i 

Second appeal against the decree of the District Court of 


South Malabar in A.S. Nos, 500 and 501 of 1910 preferred against 


the ‘decree of the Court of the Subordinate Judge of Calicut in 





1, (1914) 28 I. 0. 839. 2. (1912) 17 I. O. 488. 
8. (1897) I. L. B. 20 Mad: 435 4, (1916) 82 MI: G. 3.110, 117 
& (1912) 17 I. O. 181. 6. (1915) 30 M.L J 203, 


7. (1906) I. L. R. 39 A. 184. 
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0. S. No. 35 of 1908 (O. S. No. 8 of 1905 on the file of the 
Court of the Subordinate Judge of Palghat). 

. The Hon. The .Advocate-General (3. Srinivasa Ahana 
C. Madhavan Nair and P. 4ppu Nair for Appellant in $, A. 
1989 of 15 and for Respondent in S. A. 1384 of 15. 

C. V. Ananthakrishna Aiyar and A, Sivarama Menon for 
Respondents in S. A, 19890f 15and Appellant in 8. A. 1884 of 15. 

The Court delivered the following 

Judgment —S. A, No. 1989 of 1915.—The plaintiff a Sthanee, 
granted a kanom of the properties in dispate for Rs. 71-6-11 to the 
1st defendant in the year 1873—EHxhibit D. In 1892 that kanom 
was renewed, the amount being fixed at Rs, 3,363-0-9. Exhibit 
A is the counterpart executed by the 1st defendant in that year. He 
assigned Exhibit A to the defendants 2‘and 3. The present suit 
was brought for redemption. The main question related to the 
value of improvements. The Subordmate Judge awarded to the 
2nd and rd defendanis Rs. 19,009-8-7 which. was increased by the 
District Judge in Appeal to Rs. 43,552 5-10. Both parties have 
preferred second appeals. We shall first deal with the plaintiff's 
appeal. In considering the questions argaed before us the conten- 
tion of My, Ananthakrishna Aiyar, who appeared for the tenant, 
- that whatever may be the value of the second appeal, our powers 
are governed by Section 100 of the Code of Civil Procedure, has 
to be borne in mind. 

Before dealing with the question of improvements, we may at 
_ once dispose of that portion of the appeal which complains against 
. the finding that a portion of item 5 does not belong to the plain- 
tiff. The learned Advocate-General while drawing our attention 
to certain flaws in the reasoning of the courts below rightly con- 
ceded that there is legal evidence to support the finding. We 
must therefore dismiss the second appeal with casts ‘so far as this 
item is concerned. 

The main contest centred upon the question whether the 
defendants are entitled to any compensation__for improvements in 
respect of items 1 and 2. The Subordinate J udge very summarily 
disposed -of this question on the ground taat as items 1 and 2 were 
nilams and as there was no agreement in Exhibits A and B to 
pay compensation for them the defendants were not. entitled to 
any. In appeal, the District Judge, although he dealt with the 


question more fully, has -in our opinion, wrongly thrown the 
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onus of proof upon the plaintif. Ordinarily a tenant who 
claims compensation for improvements is bound to prove that he 
has improved the property and that’ he has spent money in 
making the improvements, Admittedly no account showing the 
amounts spent on the improvements has been produced. Mr. 
Ananthakrishna Aiyar contended that if the tenant can show that- 
the income derivable from the demised property has increased 
since the date of the kanom, that would be enough to entitle the 
tenant to claim compensation for the improvements. It may be 
conceded that under the Malabar Compensation for Tenants Im- 
provements Act the jenmi and the tenant are regarded ag co- part- 
ners in respect of the additional valus imparted to the land by the 
labour of or by the expenditure of money by, the tenant. In this 
respect the Malabar tenant is placed in a more advantageous posi- 
tion than tenants elsewhere. Nevertheless, prima facie the 
tenant must prove certain things. Under S. 3 clause 3 of Act 
I of 1900, improvement has been defined to be “ any work or pro- 
duci of a work which adds to the value of the holding, is suitable 
to it, and consistent with the purpose for which the holding was 
let, mortgaged, or ozcupied.” Consequently the tenant must show 
that be has done work which has added to the value cf the hold- 


‘ing, that the said work is suitable and that it is also consistent 


with the object with which he obtained the kanom. As regards 
the Ist of these requirements, there can be no doubt. in this case, 
It is not suggested that the improvements made were not consis-" 
tent with the kanom granted by the jenmi. The tenant has still 
to prove that an additional-value has been imparted to the holding 
by his work and that the work which he executed was suitable to 
the holding, If we turn to Section 5, it is clear that the burden 
is upan the tenant to prove before he claims compensation that he 
has made the improvements or: that his predecessor in interest 
has made them. The learned vakil for the tenant contended with ` 
reference to S. 5 that if there were improvements on the land the 
tenani in possession is entitled to their value at the time of eject- . 
ment, if any person other than the landlord had made the 
improvements. Weare unable to agree with this contention. - 
Clause (1) of Section 5 makes it ciear that the tenant against 
whom the decree in ejectment is passed is only entitled to the. 
improvements made either by himself or by his predecessor in 
interest. The definition of the word tenant in the act is not 
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against this view. If Thupranv. Mamad Kasim Sait 1, holds  Kunnath 

otherwise we are unable to agree with it. , In the present case Ad aan 

there are very strong circumstances why the tenant should be iia SERTE 

called upon to establish his case. In Exhibit A, the counter part Ramanunni. 
© of the lease executed by the 1st defendant, he stated that ‘‘ except- 

ing items 1 and.2 which have been entered as nélams in the- 

prior kanom deeds as the value of the reclamations of the proper- 
_ ties which I have reclaimed at my expense in respect of the 

other schedule properties by donverting them into double crop 

lands has not been now examined and estimated and~settled you 

have agreed to give me etc.’ This clause in the agreement 

suggests on the facts of it that the Ist defendant agreed in’ 1892 

that he had made no improvements in respect of items 1 and 2. 

It may be that this presumption against “him may be rebutted, 

and that he may be able to show that s:nce that time improve- z 

ments have been made by him. In that view, the evidence given 

by him will have to bé examined to find out to what extent he 

has improved the properties and to what compensation he ig 

entitled in consequence of those improvements. “he District 

Judge has not addressed himself to this question. He has not 

realised the importance of admissions cchtained in Exhibit A; 

the decision of the Judicial Committee m Chandra Kunwar v. 

Chandri Narpat Singh 2, shows that she admissions of the 

parties should not be lightly ignored, It :s true as pointed out by 

Mr. Ananthakrishna Aiyar that the word Nilam in Exhibit A 

does not necessarily show that it was a double crop land. It 

certainly means arable land. As to whesher the lst defendant 

has expended money and labour in converting it into double erop 

land, that is a matter which must depend upon the evidence ° 

given in the case. As we said before, Mr. Ananthakrishna ` 

Aiyar’s suggestion that whoever might hsve improved the land, 

although he be a person between whou and the Ist defendant 

there is absoluzely no connection, still-he is” entitled before 

ejectment to claim the value of the improvements, is one which 

we are unable to accept. Therefore, it was the duty of the lst 

defendant to have adduced ‘evidence to prove his case. 


There is another circumstance which also throws the bur- 
dén upon the 1st defendant. In the wr-tten statement filed by 
him, he stated that though in the demise of 1872 items 1 and 2 


eh a a = 
1. (1912). 171. 0. 488. +, (496) L L. R. 29 A. 184. (P.O) 
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were entered as ntlams, all such lards were left uncultivated, that 
some of the plaint Jands were forest lands and were not frequent- 
ed by people generally. Here again he seems to admit that a 
great portion of items 1 and 2 were cultivable lands. Before the 
first commissioner, the statements made by him show that he 


“did not lay claim to having made considerable improvements 


upon these items. In Exhibit 8B he stated as regards the 
major portion of item 1 that they were originally single crop 
lands and that they were dug and their level lowered and convert- 
ed into double crop lands. As regards the other portions he, 
contended that some of them were reclaimed from items 5 and 
others from item 6. On the other hand, the plaintiff's kariasthan | 
contended that all of them were silams. There seems to have 
been no suggestion before the commissioner that the lands were 
wasie and that they were converted into single or double crop 
lands by the exertion of the Ist defendant, As regards item 2, 
the contention before the ]st commissioner tended to negative any 
suggestion that a major portion of that item was reclaimed by 
the defendant and converted intc double crop lands. Under 
these circumstances, it was the duty of the Ist defendant to have 
adduced sufficient and clear eviderce to establish his right to 
compensation. The District Judg2 lays much stress upon the 
fact that the income at the time of the demise wasonly 2124 
paras of paddy whereas in a suit brought by the plaintiff for use 
and occupation he estimated the income at almost 10 times that 
quantity We do not think that the increase in the income is 
any criterion of increased value kaving been imparted to the 
lands by the tenant. It has tobe remembered inthe first place 
that Komu Menon the Ist defendart was a confidential agent of 
the Sthanee, and in all likelihcod a favourable rent was fixed: as 
against him by his master. The increase in the net income might be 
due tc a number of other circumstances. The decision in Thiruva- 
tiyil Vattath v. Vishnu Barathikal 1, was quoted as showing that 
if an increase in the income is proved, the presumption is that the 
tenant has improved the land. In our opinion the proposition has 
been too broadly stated. The District Judge hag drawn attention 
to Exhibits 293 and 296 as showing that some improvements 


“were made in a portion of item 1. In the first place, we are not 


satisfied that A, is really a portion of item I. Even granting for 
1. (1914) 28 I. O. agg. 
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arguments sake that itis so, it does not follow that because on a 
portion of item 1, some improvements were made, that is any 
indication that the whole of that property has similarly been 
improved. A, is less than 2 acres in extemt. One other circum- 
stance we must mention before passing away from items 1. and 2 


and it is this: the commissioners who inspected the place and . 


submitted their report have ‘not given any relevant evidence in the 
case, There seems to be an impression in Malabar that a report 
of the commissioner is equivalent to a judgment which is binding 
upon the parties. Ordinarily the commissioner’s report should be 
supplemented by the evidence which he gives in the case. In the, 
| present instance, the commissioner only embodies the ` statements 
made by the parties and does not give his own opinion on thier 
contentions. Consequently it is practically of no use.! On the 
whole, we have come to the conclusion thai the procedure adopted 
by the District Judge in throwing the onus upon the plaintiff, in 
not taking into account the admissions contained in Exhibit A, 
in attaching artificial importance to the insrease in the net income 
and in not considering the statements made before the first 
commissioner vitiate the judgment altogetaer. We have therefore 
resolved 'to set aside his judgment in so faz as it awards compensa- 
tion for items 1 and 2 and to remand the appeal to him for fresh 


disposal. He will beat liberty to examine the commissioners. ` 
who have sent in their reports with a visw to ascertain whether ' 


any improvements were made by the lst defendant; he can also 
consider any other evidence.on the record to which his attention 
may be drawn by the parties on this question. 


As regards item 3 we must dismiss the appeal with costs, 
There is no. evidence connecting this item with the decree Exhibit 
252, nor is there any evidence that compensation was estimated 
by. the decree or concluded by a contract between the parties, 


As regards items 4, 5 and 6 the Subordinate Judge fixed a 
"particular sum as the amount of compensation payable to the 
tenant. The District Judge in appeal relied upon a notification 
published by the Government in Feoruary 1910 regarding 
valuation. It is-true that the decree in ejectment was passed in 
December 1909. Strictly speaking, the notification of the Govern- 
ment ‘is not evidence of the value of paddy in December 1909. 
But there can be no question that before the notification was 
igsued-inquiries must have been institutec, and having regard to 
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Konnath the nearness of time, we see no reason to differ from the conclu- 


Eee sion of the District Judge that the value of paddy in December 
Mi v. 1909 was the same as that contained in the notification of the 
annarghat 


Ramanunni. Government in February 1910. We must dismiss the Appeals s0 
far as these items are concerned with costs. 

As regards items 7 and 8, the position is this: prior to 1872, 
one Muneappa was the tenant of the jenmi in respect of these 
items. After the first defendant obtained the decrce, he and the 
jenmi sued Muneappa for redemption in 1882. A decree was 
passed directing the plaintiffs to pay Muneappa Rs. 3,000 and odd, 
At the time of the renewal in 1892, the lst defendant was asked 
to pay this sum to Muneappa and to tack on that amount to his 
mortgage. The learned - Advocate-General contended that this 
. contract comes within the proviso to section 19 of Act I of 1990, 
as the amount due was settled by a contract in writing and 
registered. Mr. Ananthakrishna Aiyar on the other hand, argued 
that it is 8. 7 of the Act of 1887 that applies to the contract. It is 
not necessary to decide whether S. 19 of the Act I of 1900 is not 
really retrospective and consequently as the improvements 
were claimed under the new Act, whether the question should not 
be decidéd with reference to that section, Even granting that 
5.7 of the Act of 1887 applies, we are unable to hold that the 
settlement as to compensation come to in 1892 is not binding on 
the parties. That contract does not take away or limit thé right 
ofa tenant. It only settles the amount due under the mortgage at 
the time of the renewal. We, there‘ore, fail to see how this provi- 
sion is obnoxious to 8.7. Further we are clear that that section 
deals only with contracts which limit the right of the tenant to 
make improvements after the date of the ccntract. Of course, we 
are. bound by the decision of the Full Bench in Kunhaloor 
Puthiaveetil Rayarappa Atioti v. Vathukollath Parkum Punni« 
serri Kelappa Kurup l to read the word ‘ and ' as meaning ‘ or.’ 
Even in that view, what the legislature prohibits the tenant from 
binding himself by are, (a) contracts not to make any improve- ; 
ments, and (b) contracts settling the amount of the possible 
improvements in advance. The intention was, not to prejudice 
the rights of: ‘the tenants by an apricri agreement without reference 
to the rights that may come into existence by the tenants working 
the property in. a husbandlike manner. To this exception wag. 


added by the Act of 1900 by 5. 19, which enabled the parties to 
eT (1916) 82 M. L. J. 110 at page. 117. C Oom 
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settle the amount of compensation by a document in writing and- 
registered. 

The learned vakil for the respondent drew our attention to 
Uthunganakath Avuthala v. Thazhatharayil; Kunhali 1. The 
two learned Judges who composed that Bench took two different 
views of S. 7. Mr. Justice Subramania Aiyar held that all con- 
tracts whether it related to improvements effected before the date 
of the contract or after were within the mischief of the section. 
Mr, Justice Davies held that all” improvements which were 
effected after January 1886 were within the section whether 
they were before or after the contract, With all deference 


we are unable to agree with.either view. We are nok at 
liberty, as Mr. Justice Subramania Aiyaz did, to embark upon 


a conjecture as to the policy of the legislature where the language 
of the section is plain and unambiguous. Prima - facie, every 
person is entitled to enter into a contraet settling the accounts 
between him and another, or for‘settling the differences between 


them. If this right of the freedon of contract is to be taken away, 


it must be by express and clear words; and we find nothing in 
8. 7 which takes away the effect of a settlement as to compen- 
sation for improvements effected befcre the date of the contract. 


. Ag regards the view taken by Mr. Justice Davies, we do not find l 
any words in the section to “justify the irterpretation placed by. 


the learned Judges. 

We must therefore reverse the decree of the District J: udge 
as regards the compensation payable for thase items. If any new 
improvemants were made since 1892 or if the tenant has done 
‘anything to guard, maintain or improve the improvements existing 


on that date, he will be entitled to compensation in respect of > 


them. Otherwise the tenant is only entitlad to the amount men- 
tioned in Exhibit A, The District J udge must now assess any 
fresh compensation that may ‘be claimed in-the light of the above 
observations. This must be done by the evidence on the record. 
“ Costs to be provided for in the revised decree. 

l ` B.A, No. 1884 of 1915. 

Judgment :—In this second appeal Mr. Ananthakrishna 
Aiyar argued that ‘the valuation given by the appellate court 
should be reconsidered on three grounds. 

(a) In the first place, he argued that the valuation of the paddy 


at the time when the second commissioner sent in his report 


1. (1897) 1.4. R. 20 M. DN 
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should be takan into account. We do not think the order appoint- 
ing the second commissioner.to assess the compensation should be 
regarded as a direction for re valuation. That is a technical 
term and should be confined to cases mentioned in clause (3) 
of 8. 6. Where a commissioner has ignored the evidence and 
sentina report based on guess work, the direction to a new: 
commissioner to do that work properly is nota direction to 
re-value. Consequently the second commissioner could only take: 
into account the value: prevalent when the first commissioner 
made his repcrt. The language of 3. 6 renders this clear. The- 


' decision in Veluthemma v. Pathuwmma1also supports this view. 


See also Kinhammad Kutti v. Panchara Allemena 2. The 
District Judge is therefore right on this question. 

(b) The second complaint is that the D.strict Judge is wrong 
in regarding the supplemental report of the commissioner as 
unauthorised. It is clear from the orders to which our attention 
was drawn that a fresh report was called for. The District Judge 
is bound toapply his mind to that report. 


y 

(c) The third contention is also well founded. At the time 
of the renewed demise, the jenmi was under a contract t6 supply “ 
water to the tenant ata fixed rate. On the faith of the contract, 
the defendant reclaimed the land in such a way es to make it 
capable of recaiving the water. If the contract had not existed, 
he might have improved the land in some other manner. Conse- 
quently we think that under S. 9 (1) the tenant’s improvement 
has ‘ caused an increase in the value of the net produce of the hold- 
ing”. . The contention of the learned Advocate-General that as no 
second crop could have been cultivated in most, of the lands if the. 
Jénmi’s water was not utilised and that therefore, the tenant 
must be deemsd not to have contributed for the increase in the 
income does not do justice to tbe language of the ‘section. In 
estimating the net produce the explanation to Section 9 shows, that 
the tax payable for the water may be deducted as a cost of the 
cultivation. The method by which the income was estimated on 
the basis that no water was supplied is wrong. 

We must set aside the decree of the District “Judge and 
remand the appeal for disposal to him, in the light ofthe above 
observations. No fresh evidence. ‘Costs to abide. 

A. V. V. 

4, (OWAFEG BE O 2. (1916) 80 M. L-J. 208. 
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IN-THE HIGH COURT OF JUDICATURE AT MADRAS.: ! 


PRESENT :—Sir Joms WaAUINS, Kz.,‘Cuinr Justice AND 
MR, Justice SPENCER. - : i 


` Thangathamma and another ... Appellants* (Respondents), 
v. . l 
_ V. A, A. R. Arunachallam . ‘g 
Chettiar and others ... Respondents (Plaintiffs and 
. , Defendants), < 


i 3 Id Law—Father’s debis—Liability of. sons—Contract of-suretyship to pay 
in default of payment by another—Son is liable i» pay ‘the. debt—Distinction 
between different kinds of suretyship. ` | 

Where a Hindu father makes a promise in the following words : “X shall make 

the said V pay theamount due under the-said prorissory-note within two months 
| from this date. In default of payment as aforesaid by thesaid p3rron within the 
said time, I shall pay the amount of principal and interest on the said promis. 
sory note and get back the said promissory note and the surety bond and the 
title deeds,” the promise amounts to a suretyship for payment and his sons are 
bound tinder Hindu Law to pay the debt created thereby. C 

_ Distinction between the various kinds of suretyship and their binding nature: 
on the sons under Hindu Law discussed. ; 


“Appeals against the decree of the court of the Subordinate 
Judge of Trichinopoly in 0. S. No. 42’ of 1916. 
R. Kuppuswami Aiyar, 8. Krishaaswami Atyangar, K. 
R. Rangaswami Aiyangar and V. Pattathirama Aiyar for Appel- 
lants. : h 
' Hon. Mr. T. Rangachariar, K.S. Genesa Aiyar, A. Krishna- 
| swami Aiyar and M. Patanjali Sastri for Respondents. 
The Court delivered the following 
‘Judgment :—A. S. No. 80 of 1917: At the ‘hearing of this 
appeal, two contentions were raised:— -> 
1. that the Varthamanam or guarantee (Exhibit M) alleged 
to have been written by 5th defendant’s husband Audinarayana 
Pillai was not genuine. ; a 
2. that owing to the nature of the transaction which Hxhi- 
bit M evidences, the heirs of the guaranzor are not liable under 
Hindu Law. . ` 
On the first point, we do not find the least reason to doubt 
the correctness of the learned Subordinate Judge’s finding of fact. 
“The circumstance that during Audinarayana’s lifetime a notice of 
demand setting out his liability under the varthamanam was sent 
to him and he did not repudiate ‘his liability tells strongly against 
the present theory that it is a forgery. It was again mentioned 
. in the subsequent promissory note (Exhibit Q) in a sentence 
which may have been written after the ssamp was affixed but not 
necessarily after Audinarayana had signed a cross the stamp, ` 
The attempts made to prove an alibi for the 1st defendant 
on the day when Exhibit M was executed by means of certain 
=A, Nos 80 andli55 of 1917. 25th April, 1918. 
30 
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post cards do not in our opinion in the least detract from the 
genuineness of that document. 


The determination of the second point depends upon the 
application to the facts of this case of the Hindu law as to the 
liability of sons of persons who have stood sureties for others. 
Verses 53 and 54 of Yajnavalkya run as follows :— 
qed ATT art aed Pare | 
oma g fae aama gat afew 42 Wl 
aa TATANAN Ha: MONNAS aT | 
T RJA E TYETA T: (era SY a 
which are translated by Mr. Gharpure in his collections of 
Hindu law texts thus :— 

Suretyship is ordained for appearance, assurance and for 
payment, The first two -however should be made to pay in case 
of default while in the case „of the last, even the sons (should be 
made to pay). Where a surety for appearance or a surety by 
assurance dies, the sons of such a one must not pay; (but) in the 
case of a surety for payment, they should pay. 

It is argued that the 5th defendant was under Exhibit M a 
surety for assurance ("84 pratiyaye) and not for payment ata 


y 


- (dane) and that the fact that the money had already been lent to the 


debtor when the surety bond was executed is an indication of this. 
According to the illustration given in the Mitakshara when com- 
menting upon the above verses, the surety by way. of assurance 
consists of a general warranty of credit, but a surety for pay- 
ment is one who says “If/he does not pay then I myself will pay.” 
The distinction between these two classes of sureties is further 
explained in Colebrooke’s Digest, Vol. 1, page 164 and that has been 
discussed fully by Ranade, J. in Takaram Bhat v. Gangaram 4, 
In Rasik Lal Mandal v. Singeswar Rai? it was held that a 
surety obligation for payment was binding on the son even where 
the creditor’s claim against the principal debtor did not arise out 
of a loan from the creditor to the debtor. 

In Exhibit M, the promise which Audinarayana Pillai made 
wag in these words ‘‘I shall make the said Veera Pillai pay the 
amount due under’ the said promissory note within 2 months 
from this date. In default of payment as aforesaid by the said 
person within the said time, I shall pay the amount of principal 
and interest on the said promissory note and get back the said 
promissory note and the surety bond and the title deeds.” 

1. (1898) I. L. R. 28 Bom, 464. 2. (1918) LL R. 89 Gal. 843. 
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There could hardly be a more definite promise to: pay, if the 
debtor failed to pay,-than this, and therefore this falls under the 
third clause of suretyship that for paymert.(dana) and it makes no 
difference that the money had already beer lent to the debtor when 
the surety executed the bond. 

Defendants 5 and 9 ate therefore-liable to pay out of the 
family assets in thcir hands, 

The appeal is dismissed with costs of plaintitt and Sth 
deféndant (two sests). 

In Appeal No. 155 of 1917. 

We agree with the Subordinate Judges that Exhibit C covered 
past as well as future advances. The participle used, as the 
Subordinate Judge has observed, is without time and is equally 
applicable to past as well as future borrowings. The fact that a 
deposit of title deeds had been taken at the time of the earliest 
advance of Rs. 2,000 under Exhibit A shaws that it could not have 
been the intention of the parties to exeluds. under Exhibit C, the 
money already borrowed on the security. 

As regards the other points, we agree with the Subordinate 
Judge that the sum of Rs, 3,000 was intended to apply to 
advances of principal and that the property mortgaged was made 
security under the tezms of the document, not only for the 
principal sums not exceeding Rs. 3,000 in all but also for the 
interest thergon. The appeal is dismissed with orate: 

C. A, 5. — 

IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
[FULL BENCH.) - 

PRESENT: —SIR Joun WAULIS, OHIER Justicg, MR, Jostica 

OLDFIELD AND MR, Jousrice SESHAGIRI AlyaR, 


Srimanth Rajah Yarlagadda Appellant*® (154 Defendant). 
Mallikharjuna Prasada Naidu : 
Bahadur a Garu 





Matlapalli Virayya and others ... Respondents (Plaintiff and 


Defendants Nos. 2 to 24.) 
Civil Pr 0cedure Cods O 21, R. 63 —Applicrbilityo cases oflattachment before 
judgment. 3 
0. 21, R. 63 of the Code of Civil Procedure applies to orders on nelaimi prefer- 
red to property attached before judgment. Ramanamna v. Kamaraju 1 over-ruled. 
The general policy of the law is that questions oi title raised by claims against 
attachments before or after judgment should be promptly disposed of. 


* 8 A. No. 1851 of 1916. ; “ 22nd July, 1918: ' 
1, (1917) I. L. Re dl M. 28=5 L. W, 704, 
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Second Appeal against the decree of the Court of the Tem- 
porary Suborcinate Judge of Masulipatam in. Appeal Suit No. 132 
of 1915 preferred against the decree of the Court of the Principal 
District Munsif of Masulipatam in Original Suit No, 622 of 1912. 

C. V. Ananthakrishna Aiyar, tor Appellant. 

C. Rame Rao for P. Narayanamurthi for 1st Respondent. 

The court (Bakewell and Krishnan, JJ.) made the following 

ORDER OF REFERENCE TO A FULL BENCH: 

Krishna, J :—The facts necessary for this reference may be 
br:e‘ly stated as follow: The lst defendant who is the appellant 
before us brought a suit for money against defendants No, 2 to 4 
and when that suit was pending he obtained an order under R. 6, 
O. XXXVIII of the Code of Civil Procedure for attachment before 
judgment and attached the plaint properties. The plaintiff inter- 
vened and claimed the properties as belonging to him by reason 
of a prior purchase from the same defendants. The claim was 
enquired into and an order was passed in March 1910 in plaintiff's 
favour disallowing the attachment. In 1912 1st defendant obtain- 
ed his decree for “money against defendants Nos, 2 to 4 and he 
then proceeded again to attach the same properties. He had taken 
no Bteps to contest the order on the claim petition nar has he done 
so uptodate, Nevertheless when plaintiff again filed a claim 
against the sezond attachment his claim was dismissed and the 


‘attachment was confirmed. For some reason not apparent the 


Court failed to consider the effect 02 the first order. Plaintiff has 
filed this suit under R, 63 of O. XXI of the Code of Civil Pro- 
cedure fcr a Ceclaration of his title and for setting aside the order 
of attachment. . 

Both the lower Courts nave decreed the plaingiff’s suit with- 
out going into the merits on the ground that the order on the first 
claim petiticn was conclusive between the parties because that 
order had decided in favour of plaintiff's title and against the first 
defendant’s right to attach. In second appeal it is argued before 
us that as that order was passed on a claim to property attached 
before judgment it is of no force ncw and that it is not an order to 
which R. 68 applies or which need ke set aside. 


The appallant’s vakil has relied on the ruling in Ramanamma 
y. Fathula Kamaraju 1 which certainly supports him. But on 








1. (1917) I. L. R. 41 Mad. 28=5 Law Weekly 704 
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the other side our attention has been drawn to the decision’ in 
(S. A. 601 of 1916) Muthukumara Chettiar v. Alagappa 
Chettiar 1 where my learned brother Mz. Justice Spencer and I 
were of opinion that R, 63 did apply to cases of attachment before 
judgment. As there is a clear conflict ‘between the two decisions 
on the point before us and as I still adheze to the view expressed 
by us in the second appeal, I consider that the question should be 
referred to the Full Bench. | 


As our attention was not drawn to she ruling in the Rama- 
namma V. Bathula Kamaraju ? when we were hearing Muthu- 
kumara Chettiar v. Alagappa 1 we then stated our reasons for our 
view only very briefly. It is necessary now to state my reasons 
more fully as, with all respect to my learned brothers who decided 


the case in the Law Weekly, Lam unable to accept their view 


that R. 63 is inapplicable in cases of attachment before 
judgment. 


The decision on the point , turns upon the Sbisttionion of 
R. 63 of O. XXI and on the meaning to 3e attached to the word 
i investigated” in R. 8,0. XXXVIII. The wording of R 63 is 
clearly wide enough to include claims before decrees, for the rule 
speaks of “ claims and objections preferred ” without restricting 
them in any way to claims after decre2, The“ change in the 
wording of that rule from what it was in the corresponding 5, 
283 of the Old Code of 1882, ‘by omission of all reference to Ss., 
280 to 282 seems to indicate that it was intended to widen the 
scope of the rule‘and to make it clearer that claims of all kinds were 
included in it. This isthe view taken in Eisheshar Das v. Ambika 
Prasad, ® and I agree with it in spite of the dissent from it in 
Ramanammav. Bathula Kamaraju 2. As R. 63 is an enabling rule 
which gives a right-of suit to parties defeated in claim proceedings 
which they will not otherwise have, lam nelined to think that we 
should not unduly restrict its scope. _f the rule is held not to 
apply, the result seems to me to ‘be that the original order becomes 
final without being subject tc the result cf a suit; I fail to see on 
what ground it can be treated as of no force as argued. It is an 
order between parties by a competent court deciding that a certain 
property can or cannot be attached for realising by sale the amount 
of the decree that may be passed and as euch, it seems‘ to me it is 


E (1917) 6 Law Wadi 518. 8 (1917) 5 D. W, 704, , 
s . (1915) I, Li R. 87 AlL 578,- 
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binding on the parties thereto unless set aside, Considering that 
the two sets of orders, those before and those after decree are 
passed after similar enquiries, no distinction should be made 
between them as to their effect uniess the legislature has clearly 
indicated a. distinction, 

Such a distinction is sought to be made out by reference to 
the word “ investigated” in R. 8 of O. XXXVIII. It is argued 
that the werd refers only to ‘the enquiry on the claim and 
nothing more, in other words only Rr, 58 and 59 of O. XXI 
apply. Now it will be seen taat the heading of the Sub- ` 
Division of O, XXI where these rules are is “ investigation of 
claims and objecticns ” and under this heading we have grouped 
all the rules from 58 to 63. It isa reasonable inference from this 


| that the Legislature treated them all as steps in ‘‘ Investigation” 


or parts of it. If we adopt a restricted meaning for the word 
“investigated,” R. 60 to 62 will not be included in it as they 
deal with orders to be passed after the ‘‘ Investigation ” proper is 
completed ; and as a result we will have to hold that the Legisla- 
ture has not made any provision for orders to be passed ir claims 
under that rule as there is no other provision with regard to it 
excapt R, 8. Such a construction seems to me to be hardly right. 
If we consider that the order in the present case was passed under 
R. 60, O. XXI, read with R, 8 of O. XXXVIH, ag I think we 
should, it follows that R. 63 applies to it as being an order under 
R, 60. 


The restricted meaning is adopted in Ramananma v. 
Bathula Kamaraju 1 as the learned Judges considered that it 
would be unfair and inexpedient to drive a plaintiff into a fresh 
litigation which might eventually turn out to be a futile proceeding 
if he failed to sccure a decree. It may be remarked that even in 
cases of attachments after decree, the suit under R. 68, may 
turn out tobe futile if the first decree is reversed on -appeal 
or second appeal and plaintiffs suit is dismissed, and yet 
the Legislature hes clearly given the right of suit. I can see 
nothing unfair in making a person sue if he wishes to insist on hig 
right to attach a certain property in execution of his anticipated 
decree in spite of the adverse order against him in the claim, If his 
second suit turns out to be futile because he fails to secure a decree, 
the fault is his own in bringing an unfounded suit in the first 








1, (1917) 5 L. W. 70d. 
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instance. It seems to me however these are not relevent consi- 
derations in deciding whether a suit lies ‘under RB. 63, nor can 
the wording of the Article 11 of the Limitation Act be used to 
decide the question. If that article does rot apply as to which I 
express no opinion it will be necessary to find what article does 
when the question arises. 


A similar question as the one before us which arose in an 
attachment before judgment when the Ccde (Act VIIL of 1859) 
was in force was considered by Sir Barnas Peacock, C. J. and 
Mr. Justice Mitter; the learned Judges held on a construction 
of Ss. 86 and 246 of that Code which were the corresponding 
provisions then in force, that the words “ Investigated in the same 
manner as a claim to property attached in execution of a decree” 
incorporated all the provisions of S. 246 and gave the remedy by 
suit, which, was the only and proper remedy, to contest the order on 
the claim. This was decided in 1868 and t Il the decision in 5 Law 
Weekly, no ruling has been cited to us to the contrary. I feel 
therefore fortified in my view that R. 63 Coes apply to the claims 
before decrees as well. But on account of the conflict of authority 


in this Court the question must now es decided by the Full 
Bench. 


` 


I would submit the case for the opinion of the Full Bench: ` 


on the following question .. | 


“Does R. 63 of O. XXI, Civil Prccedure Code apply to 
orders on claims preferred to property attashed before judgment.” 


Bakewell, J. :—] agree. 


C. V. Anantakrishna Aiyar, for ‘the Appellant. 
` P.: Narayanamurti, for the 1st Respondent. 


The Court expressed the following 


Opinion :—S. 86 of the Code of Civil Procedure of 1859, 
which was re-enacted without material alteration in S. 487 
of the Code of 1877 and in O. XXXVIII, R. 8 of the 
present Code, admittedly had the effect oi ‘applying to claims in 
respect of attachments before judgment all the provisions of S. 246 
of that Code including’the final provision erabling the party against 
whom the order was given to bring a suit‘to establish his right at 
any time within one year from the date of the order. By -the 
Indian Limitaticn Act IX of 1871 the provision ag to limitation 
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F, B. was taken out of S. 246 and dealt with in Article 15 of that Act, 
Yarlagadds In the Code of 1877, Ss. 278 to 283 were substituted for S. 246 of 
one the Code of 1859. In S. 283 which corresponds to the last sen- 
Prasada tence of S. 246, the language was altered but there was nothing in 
Naidu the alteration. from which an intəntion to make any of these 


v. 
ie i provisions inapplicable to attachments before judgment could be 
aa inferred, nor is there anything of the sort in the changes made in 
Bakewell, J. the Code of 1908. The general policy of the law is that questions 
of title raised by claims against attachments before or after judg- 
ment should be promptly disposed of, and, as has been pointed out 
to us, this section was applied without question to a case of attach- 
ment before judgment which came before the Privy Council in 


Kissorimohun Roy v. Harsukh Das 1, 


We must overrule Ramanamna v. Bathula Kamaraju 2 
and answer the question in the affirmative. 


A. S. V. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS,’ 
FULL BENCH. . 
f PRESENT :—SIR JOHN WaLuls, Chief Justice, MR. Justiog 
Sapasiva AIYAR AND MB. JUSTIOE SPENCER. i 
A. L. A. Alagappa Chettiar ... Appellant® (9th 
Ve f Respondent), 
Chockalingam Chetty and others ... Respondents (Petitioners 
. . 1to6, Respondents 1 
to 8 and addi. Res- 
pondent.) 
Civil Procedure Code O. 41 R. 22—Appeal under Provincial Insolvency Act, 
Sec. 46-Respondent has the right of filing memorandum of objections —Provincial 


P. B. Insolvency Act, Act ILI of 1907, Ss. 46 and 47—Appeal filed out of time—W hether 
Alagappa resrondent can present a memorandum of objections. ? 
Chettiar A respondent in an appeal filed under 5. 46 of the Provincial Insolvency 
Chockalingam Act has the right to presert a memorandum cf objections under Order 411, Rule 22 
Chatty. of the Code of Civil Procedure. 


A memorandum of objections, presented in an appeal, which is dismissed ag 
out of time, cannot be heard. . ; 

The right of a respondent to proceed by way of memorendum of objections is 
striotly incident to the filing of the original «appeal in time;and itis open toa 
pary against whom a memorandum of objections haa been filed to seb up the bar 
ihat the original appeal was filed ous of time. 

* A. A. O. No. 827 of 1916, 45th April, 1918. i 


1. (1889) I. L. R. 17 Cal. 486. h 
2. (1917) 6 Law Weokly 704,-reported in I. L, R, 41 M. 23, 
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Appeal against the order of the District Court of Ramnad at 
Madura, dated the 18th July 1916 in Ingolvency Petition Ne 6 
of 1913. 

The case came on for hearing before (Oldfield and Sadasiva 
‘Aiyar, JJ.) who made the following | l 

ORDER OF REFERENCE TO A FULL BENCH. 

Oldfield, J :—The decision under appeal is one adjudicating 7 
9, 12, 13 respondents insolvents and avoiding transfers evidenced 
by Exhibit B series. A. A.O. No. 337 of 1916 is by the transferee 
under these documents. The memoranda of objections are by 7 
and 9 to 14 respondents, the ‘persons acjudicated and their sons, 
for the cancellation of.the order of adjudication, “If the memo- 
randa succeed, the order under appeal nrust be set aside in toto; 
and we have therefore dealt with them first. We consider at 
present two preliminary. objections taken by 6th respondent, a 
creditor who in consequence of an attempt by the original peti- 
tioners to withdraw the petition was ziven the carriage of the 
proceedings by the lower court and who now, opposes the appeal 
and memoranda, His first objection is that memoranda of 
_ objections are not authorized by insolvency law and cannot be 
heard; his second, arising from the fact that this appeal is 
admittedly out of time with reference to she decision in Koppartht 
Lingayya v, Araveti Chinnarayana 1 is that a memorandum 
cannot be heard on an appeal, which itself cannot be heard, 
because it is out of time. 


That- memoranda cannot be entertained in insolvency 
appeals is argued on the ground that the Provincial Insolvency 
“ Act contains no wreference’ ‘to them, A m2morandum is the means, 
by which a respondent can take any ergs-objection to the decree 
or order, which he could have taken by way of appeal, and in 


view of Munisami Mudaly v. Abbu Reddy 2 nothing turns on the . 


fact that the objection raises, as it does in the present case, an 
iggue between him and his co-respondent. A memorandum, although 
` it can be presénted only in special circumstances (a qualification 
material in the sequel), is in substance indistinguishable from an 
appeal. It follows that the right to present a memorandum, like 
the right to present an appeal, “cannot be assumed” and that 
“ both alike must be given by statute or some authority equivalent 
TG 


1, (1917) 88 M. L. J, 566. 2. (1918) Lo, R. 88 Mad, 705.. 
: 31 \ 
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to it.” Meenakshi Naidoo v. Subramania Sastri 1. And certainly 
no right ta present a memorandum is given explicitly by statute 
in the case before us. 


The firat answer attempted is that such a dant is given by 
necessary implication, since the recognition of a right of appeal 
involves recognition of a right of objection under the general law 
applicable to appellate proceedings, But, although a memorandum 
may be indistinguishable from an appeal in substance, the right ` 
of appeal is distinguishable from the right of objection, since they 
are exercisable by different persons in’ different circumstances, 
objection being open only to a respondent when an appeal has 
been filed by an appellant; and it does not follow from the 
recognition of the right of one person in one set of circumstances, 
that a similar right must be recognized in favour of another person 
in others. In fact the right of objection represents an extension 
of the right of appeal, for which distinct warrant must be re- 
quired ; and such warrant is not forthcoming in any general law 
applicable to appellate proceedings. For the existence of such 
general law is impliedly negatived by the decisions in Seska diyar 
v. Nagaraina Lala 2 and Kausalia v, Gulab Kuar 3, in which 
it was not invoked or applied, the latter relating directly to the 
right of objection ; and it may be observed that we have not been 
shown in the present case any such course of practice as that 
referred to iri it asa possible ground of decision. The attempt in 
those cases was to apply, not any general law, but that enunciated 
in the Civil Procedure Code, consistently, it would appear, with 
the application to the appeals in question of the provision then . 
corresponding with the present S. 96; and, when the general law 
was relied on in Meenakshi Naidu v, Subramania Sastri, 1 the 
judgment dealt with it as represented by that and the connected 
provisions. I accordingly turn to the argument that S. 96 is 
applicable fo appeals under the Provincial Insolvency Act, and that 
the right of objection follows from ita application. 


' S, ‘96 authorizes appeals from all decisions of civil courts, 
“save when otherwise expressly provided in the body of the Code 
or by any. other law’; and no doubt S. 46, Provincial Insolvency 
Act, which purports to deal with appeals under it, contains 
nothing similar to the provisions in S, 48 of the Guardians and — 


1. L, R. 14 1:4. 160, 2 (1908) I. L. R. 27 Mad. 121, 
8. (1899) 1. L, R. 21 AJI. 297. 
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Wards Act (VIII of 1890) and S. 19 (&, Succession Certificate . BB. 
Act (VII of 1899), by which all orders not specified as appealable Alagappa 
are declared final. On the other hand tae provision in S. 46 for Chettiar 
a right of appeal and, a point to which I return, the absence of Chooklingam 
other provisions regarding appeals or bhe procedure in them Ohetty, 
indicate that the right of appeal under the Provincial Insolvency; Oldfield, J. 
' Act, is conferred by it alone, is subject to the restrictions it imposes 
and cannot be enlarged by the application of S. 96 and other provi- > 
sions of the Civil Procedure Code. This indication is strengthened. 
by reference to those restrictions, the requirements of leave to . 
appeal in certain cases and the mention of periods of limitation, 
and the absence of similar provisions regarding objections. It has 
not been shown how any argument in favour ofthe right of objec- 
tion can be limited in its application to the cases\of appeals, for 
_ Which no leave is required. It was no coubt held\in Raghunath 
Das v. Secretary of State. that a provision permitting an appeal 
to the High Court attracted the applicat-on of S. 561, C. P. C., 
which at that time authorized the filing o? objections ; and not the 
less so, because an appeal could not be filed without the certificate 
of the original tribunal. But the’ judgment notices the distinction 
between a certificate that the case is a fit one for appeal and leave 
to appeal, such as is now in question, granted to à particular -ine 
dividual in respect of a particular part of the case, that in, which 
he is interested, And the requirement of leave to appéal is 
material; for when it is required, it is d-fficult to assume: either 
that the objector is at liberty to proceed without obtaining it\and 
has thus been placed in a better position taan the appellant or hat 
the former’s obligation to obtain leave is to be based on mee 
implication from the provision regarding ths latter: Again, although 
the periods specified for appeals are idential with those atovided 
for ordinary appeals in Articles 152, 156, Schedule I, Limitation s 
Act, it was thought necessary to specify them distinctly in the _ 
section ; and, when limitation was.thus dealé with, it is hard to 
believe that the necessity for a provision similar to O. XLI, 
R. 22 (1) was, overlooked or that such a provisicn was to be 
‘importea from the Civil Procedure Code. ` As regards both leave 
and limitation the easy and natural ex, lanation for the omission of 
provision for memoranda of objection is “that memoranda are not 
contemplated. The specification in S. 43 of the appeals, which 


1. (1905) I. L. R 29 Bom. 614, 
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can be entertained and of the condizions imposed on their’ enter- 
tainment indicate, in my opinion, an intention to deal with the 
law relating tò appeals exhaustively in that section and to exclude 


v, 
‘Ghooktingam the application of S. 96, Civil Procedure Code, with all its implica- 
otiy. 7 


Oldfield, J. 


l 


if 
f 
i 


tions. ; 
' Lastly it is argued that the’ law relating to appeals is to be 
found also in S. 47, Provincial Insolvency Act, and that its refer-- 
ences ‘to powers and procedure impose on this court the duty to deal 
with the objections in accordance with the Civil Procedure Code 
and confer on respondents the right to make them. The first 
objection to this is that, if the section is intended to deal generally 
with appellate work, the respondent's right to make and the court’s 
-duty to deal with’ objections, although they are provided for under 
the heading ‘Procedure on hearing ” in O. XLI, involve an 
extension of the right of appeal, which, as the decision in Colo- 
nial Sugar Refining Co. ¥, Irving 1 shows, cannot be described 
as matter of procedure; and if the question is of the court's 
powers, it'jg an unusual and, strained construction to treat the 
reference to them as conferring a right on the party. But in fact 
the argtment, against the application of S. 47 rests on the 
broader,foundation, that no part of it applies to appellate busi- 
ness“Ptoper, Sub-sec (1) applies only “ to the court ” and allows 
it the powers and procedure appropriate to the exercise of original 
civil ate . and it therefore is irrelevant in this connection. 
=r (2)' applies to High Courts and District Courts, 
whith no doubt exercise appellate powers, but deals with their 
po ition only “in regard to proceadings in courts subordinate to 
them,” not in appeals before them, and allows them the powers 
nd procedure appropriate, not to appeals, but to civil suits; and the 


4 effect of the sub-section must therefore be taken as being, -not the 


application. to their appellate work of any of the provisions of part 
VIL, G. P..C., but only of the powers-of transfer and withdrawal 
and the procedure relating thereto, referred to in Ss. 22, 23, 24. 

. Asin my opinion the right to present memoranda of objec- 
tions involves an extension of the right of appeal which the 
Provincial Insolvency Act does not sanction , expressly and is not 
shown to sanction by implication or with reference to any general 
principle applicable to appellate proceedings, I would hold that the 
memoranda before us cannot be heard. As however my learned . 
aes 4, (1906) TL. R. A. O. 869. 7 
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brother entertains doubts on the point end it is one of general 
importance, I concur in referring toa Full Bench the question :— 
“ Whether a memorandum of objections can be presented in 
an appeal.against a decision under tae Provincial Insolvency 

Act?” | i < 
On the question, which would arise ir case a memorandum of 
objections can be presented, there is a clear Conflict of authority 


in the decisions of this Court, which we cannot tegolve. See - 


Narayana Moosad “v. Vasudevan Moosad1!, Dwibashyam 
Venkanna v, \Peddenti Venkatramaniah 2, Venkadu v. Receiver 
of Nidadavolu 8, and S. A. No. 1864 of 1914. It is therefore neces- 
sary to refer to the Full Bench this question also:— ` 

“ Whether a memorandum of 
appeal which jis dismissed as 

Sadasiva Aiyar, J :—The preli 
ation are :— 

(1) Whether a respondent is 
cf objections in an appeal fil 
Insolvency Act. 

(2) Whether, if such a me 
sible, if can be heard afte 
sented out of time. 

Ag regards the first question 
clearly not a self-contained or co 
t paragraph, page 570 of Kopparth¢ 
rayana £, and also page 574). 
the Provincial Insolvency Act d 
vency jurisdiction to follow th 
follows in the exercise of origi 
same section directs Hi 


objec Tong; Presented ‘ny 
t cf time, of be heard ? ” 
inary questio! for consider- 




















ntitled to file a Ne Provincial 
d under S. 46 of 42 Provincial 
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0 objectio ed aa; tee: 






Lingayya v. Aravneti Chi 
As regazds procedure, S. 47 
irects the court exercising ` ingol 
same prəcedure as it hag and 
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ourts and District Courts to follow 
e in regard to proceedings under the’ Act in 
ate to them as the High Coart and District Courta 
Bard to civil suits. The Higk Court and the District 
fave got appellate jurisdiction in respect of decisions passed 
ain matters in insolvency proceedings in the ‘lower courts, 
regards appeals under, the Civil Prosedure Code, ©. XLI 
r.l to 21 prescri ‘of procedure relating to several 
m of the appeal, stiy of proceed- 
, endorséments to be niade upon 
1. (1910 8 ‘4, (1915)19M. DO. T. 86. 
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F. B. the memoranda’ of appeal, demands for security, sending of notices 
Alagappa On appeal, calling for records from the lower courts, fixing days 
Onepitar for the hearing of appeal, service of notices on opposite party, 

cae right to begin and so on, There is no provision in the Insolvency 
i — Act as regards any of these matters of procedure in respect of 

aBivi 

Aiyar, J. appeals filed under S. 46 of that Act, (at least until rules are 
framed under 5, 51 by the High Court) and unless we hold that 

they are incorporated in the Act by the provision in S. 47, clause 

2, which directs the High, Court and District Courts in regard to 
proceedings o: Subordinate Courts to follow the procedure in 

regard to civil suits, there isan unexplained omission to make 

such a provision pun, t. I'therefore am inclined to think 

that 5. 47, fause 2 oes apply to appellate business 

proper of the £ figh Court P2d District Courts and not only 

to the powers ‘of transfer a{2¢ Withdrawal referred to in Ss. 22, 

23 and 24 of t' sath ure Code. Having regard to the 

osition of S.A Civil Proce: t ing S : 

p h as immediate ollowing . 46 which latter sec- 
tion gives the i 1 think 8. 47, clause 2, though not 

as clearly an a ee it might have been, was intended 

dd happily worded a on , 
agawé. 10 pply the provisions of all the rules undér 
O. XLI off ae ode in respect of the regulation of 

the Civil Procedure . : 

in appeal, appeal being only continuations of the 

Pad 2 ppe% ai : think that the expression “in re- 
oe JORR SSH a. ķegard to all proceedings in civil e 
o civil suits ’ means “in Y 


|| 
” and includes proceedings i BEDen evi Res: 




























taero. XLI, R. 22, which em- 


Then comes the question wh ONA 
' orandum of objections is a rule 


powers the respondent to filea me 


O. XLI from Rr. 9 to 15 are entitled as “procedure 
appeal’, Rr 16 to 37 are headed ae “procedure on À 
R. 22 occurs among these latter rules described as falliag 
head of “ procedure on hearing”. This is no doubt not cone 
on the point and there is much to be said (ag shown by 
learned brother in his opinion for ig ite view that what 
‘ever may be the nature of th other than B. 22, N 
R. 22 gives a substantial right o . 96,97 and 100 5, 
in the body of the Civil Procedur of the Insol- 


a am 
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a, Se 


v. Secretary of State, 1 J enkinis, C, J. and-- Aston, J. had to con- 
strue a section which stated thit subject to-the provisions of S. 48, 
sub-sec, 11 of the City of the Bombay Improvement Act IV of 
1898, the provisions of the Civil Procedure Code with respect to 
appeals and original decrees “ shall, so far as they can be made 
applicable, apply to appeals under that suk-section. ” The learned 
Judges held that the procedure as to memorandum of objections in 
S. 561 of the old Civil Procedure Code became thereby applicable, 
that is, that the respondent, betdme entitled to file a memorandum 
` of objections on an appeal ‘having been filed - with the necessary 


permission, = <7 =o o’ 

I think that without much straining cflanguage, it could be 
argued that every party to the, ingolvency—-proceedings is given 
the substantia: right of appeal under §,46- (just as every party 
aggrieved is given a right of appeal under 3s. 96, 97 and 100 of 
the Civil Procedure Code) and that the: respondent (who asa 
party has such a right of appeal) is merely-allowed to avail him- 
self of an additional rule of procedure by way of memorandum 
of objections as provided for in O. XLI, R. 22, in exercising 
his said right of appeal, On the wholéT am inclined to the 
view that the legislature intended that O. XLI, R. 22, 
‘about the right to file a memorandum of cross-objections (the 
objections being confined under that rule to those’which the re- 
spondent could have taken by way of appea ) could be availed of by 
a respondent where an appeal had been fied under S. 46 of the 
Provincial Insolvency Act. It was objected that one of the classes 
of appeals provided for under-S, 46, that is, the class coming under 
clause 3 of the section, requires leave of the District Court or of 
the High Court, and, if a memorandum of objections is allowed 
after an appeal has been filed under that cla.se, it will contravene 
the intention of the act, as O. XLI, R. 22 of the Civil Procedure 
Code makes no mention of the leave of the court being’ required 
for filing a memorandum of objections in any case. I am not how- 
ever, impressed with this argument as O. XLI, R, 22, restricts the 
‘Tight to take cross objections to those grounds which the respond- 
ent could have taken by way'of “appeal, and, as he could not 
advance grounds by way of appeal without the leave of the District 
Court or of the High Court in a case falling under S. 46, clause 3, 
he could not file a memorandum of objections.also.in such an appeal 
without the leave of the court (see also the observations in Raghu- 


-nath---Das v., Secretary of -Siate 2, where the learned Judges | 





1, (1905) I. L. R. 29 Bom. 514. ` - 2, (1910) 8 M. L, T. 447. 
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seem to hold that oncé permission is given to appeal and an “ap 
peal is filed, a separate permisson: for a memorandum ` of 

objections is not necessary). However, I should like, if possible, to- 

express no final opinion on these points and to have questions 

argued before a Full Bench and decided finally by such a Bench.. 


' Coming to the second question as to whether a memorandum 
of objections can be ‘heard after the appeal is dismissed as barred 
by limitation, there has been.a conflict of authority in the several 
High Courts, and, in thig Court itself, jthere has been such a con- 
flict. (See Narayana Moosad v. Vasudevan Moosad 1, Dúïbashyam 
Venkanna v. Peddenti Venkataramiah, 2 and 8. A. No, 1864 
of 1916). I would therefore refer the second question algo for 
the decision of the Full Bench. if the first question is answered 
in the affirmative by the Fall Bench, 

K. Srinivasa Iyengar and” K. Bashyam Iyengar for 

Appellant. , 

A. Krishnasami Aiyar and A. Venkatarayaliah for the 
6th Respondent. 

Hon. Mr. T. Rungachariar, B. Sitarama Rao, S. R. Muthu 
sami Aiyar, and A, Singarachariar for other Respondents. 

The court expressed thd following seas 

Opinion; Chief Justice:—-S. 47 (1) of the Provincial 
Insolvency Act provides that, subject to the provisions of the Act, 


‘the Provincial Insolvency Court in regard to proceedings under the: 


Act shall have the same powers and follow the same procedure as 


jt has and follows in the exercise of Original Civil jurisdiction, 


thus making the provisions of the Civil Procedure Code clearly 


, applicable as far as may be to original proceedings under the Act. 


This sub-section applies to District Courts in the exercise of 
original jurisdiction in insolvency. Sub-S. (2) then applies exactly 


the same provisions in the same language to the High Courts and 
“ District Courts “in regard to proceedings under this Act in Courts 


subordinate to them ”-and the first question is, what is the effect 
of these words. Though not very happily expressed they are in 


' my opinion wide enough to cover cases in the Subordinate 
| Courts which come before the High Court or District Court on 
, &ppeal or revision as well as on applications for transfer, etc., 


and there ' are sufficient indications that they were used by 


' the legislature in this sense. The procedure prescribed in 


the Civil Procedure Code is the standard procedure, and no 
he UNI ele ea a A SEN IE Oe rome = 
1. (1910) 8M.1.T. 447. ; < 2, (1915) 19 M. L, T. 86. 
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reason has been suggested -why it should have been made 
applicable i in insolvency cases only in or tinal court and not also 
to cases of appeal and revision provided Zor, in the Act. There 
must be some procedure or other governmg such proceedings, and 
if it had been intended that it should be orescribed by rules made 
under S. 51, it would have been specifically mentioned in stib-gec- 
tion 2 among the other important matters as to which rules were 
to be made under that section. So far as appeals to the High 
Court are concerned, the sub-section so construed may in my 
opinion be regarded as superfluous, because, under S. 590 of the 
Code of 1882, now S. 108, the procedure prescribed in Chapter 
. XLI, which deals with appeals from original decrees was made 


applicable as far as might be to appeals from orders under any. 


“ special or local law in which a different procedure is not provided. 
No different procedure is provided in the Provincial Insolvency Act 
as it was in the Insolvent Act II and 12 Vict. Ch. 21 to which for 
that reason the provisions of S, 590 were held inapplicable in In 
> the matter of R. Brown 1... 

Clearly, therefore, in either view the procedure prescribed by 
the Code is applicable to appeals to the High Court under the 
Provincial Insolvency Act, and it is unnecessary to refer to S, 117 
and Ss. 3 and 4 of the Code which were also relied on, 

The next question depends on the construction of O. XLI, RB. 
22 (formerly S. 561) C. P. C, whica kas given rise to much 
difference of opinion. In Calcutta it was! held that S. 531 did not 
generally entitle one respondent in an apjeal to present a memo- 
randum of objection against another- respondent, and this was 
followed in Banke Lal v. Jagat Narain £. On the other hand it 

. was held by this Court to be permissible in Timmayya v. 
Lakshmana 8 approved in Kulaikada Pillai v. Visuanatha Pillai 4. 


In these circumstances the section was amended in 1908 by sub- | 


stifuting in sub-section (1) “ cross objection” for “ objection ” and 
in sub-section (3) “ the party who may be affected by such dbjec- 
tion ” for “ appellant ”, while the new sub-section (4) speaks of 
“ such notice to the othe: parties as the Court thinks fit.’ The 
interpretation put upon these amendment3 has not been uniform, 
A Full Bench of this Court in Munisami Mudaly v. Abbu Reddy 5 
has relied mainly on the previous practice of this Court, but that 


1,- (1886) I. L. R. 12 Cal. 629.- 2. 1900) I. L B.28 All 9s. 
8. (1888) I. L: R. T Mad. 915, 4. (1904) I. L. R. 28 Mad, 229, 
B, (1918) L I, R, 88 Mad 706, 
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consideration has less weight in a case like this where the legislature 
in making the amendments must b2 presumed to have intended 
to introduce uniformity af practice in place of the diversity 
prevailing in the different High Courts. While the Bombay 
High Court adheres to the view that cross-objections must be aimed 
at the appellant in Nursey Virji v. Alfred H. Harrison 1 it has been 
held in Jadunandan Prosad Singh v. Koer Kaliyan Singh, 2 
that Rule 22 (8) introduces a modification of the old rule in 9, 561 ; 
that the effect of the alteration is to leaye no doubt that a respon- 
deni may prefer a cross-objection against a correspondent, butt «t 
the limits of the rule are not attempted tobe defined, [re 
Allahabad Court takes a similar view, Balgobinda v. Ram Sarup 


In none of these cases has the effect of the substitution of , 
“cross-objection” for ‘‘ objection ” in Rule 22 (1) been dealt with. 
Prima facie the intention would appear to have been only to allow 
objections which arose in some way out of the appeal whether 
aimed at the appellant or at another respondent. This discussion 
is not irrelevant to the present question, as the more widely Rule 
22 is interpreted, the more serious would be the consequences of 
answering the second question referred to us in the affirmative, 
At the time when the present Code was enacted in 1908 that ques- 
tion had been expressly decided in Ramjivan Mal v. Chand Mal £ . 
with reference to the terms of S. 561 of the old Code, where 
the Court held that, when the appeal was dismissed as out of 
time, the objection could rot be heard, as the entertainment 
of the objections was contingent and dependent upon the 
hearing of the appeal. In the course of the judgment 
Mahmood, J., observed that to decide otherwise would “be 
practically holding that an appellant who prefers an appeal 
long after the prescribed period of limitation may confer 
upon the respondent the right of having the appeal of his own 
heard in the shape of objections under S. 561, Civil Procedure 
Code, although, if the original app2al was barred by limitation, 
afortiori such objections ought to be barred also”, The legislature 
of 1908 must be taken to have known of this decision, and it is 
exceedingly unlikely that they intenced to over-rule it by implica- 
tion. The decision no doubt proceeded on the ground that the 
case fell within the ratio, decidends af the earlier cases in which it 





1. (1918) I. L. R, 87 Bom 611. 3, (1911) 15 Cal. L. J. 61=16 C. W. N, 612, 
3. (1914) I. L. R 36 All. 609. 4, (1868) I. L. R. 10 All. 587. 


at 
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had been held that the objections could. adi be heard when the 
appeal had been withdrawn or dismissed “or default. - Those deci- 
sions were based on the ‘language of: 5. 348 of the Code of 
1859 and S. 561 ofthe Code of 1882 = Dy which a respondent, 
although he' had.not appealed against any part of the decree, was 
entitled “upon the hearing” to take any objection to the decree 
-which he could have taken by way of appeal. The view taken by 
the Courts when the section was so wordsd was, as explained by 
Sir Charles Sargent, C.J., in Dhondi Jagannath v. Collector of 
' Salt Revenue 1 that when once the hearinz of the appeal had com- 
menced, the respondent’s right to take his objections, which up to 
the time of hearing was an inchoate right, became perfected. The 
legislature has, now removed from this secsion. the words “upon the 
hearing” upon which these decisions restec, and has expressly over- 
` ruled the decisions themselves in the case of withdrawal or dismissal 


of the appeal by enacting in sub-section (4), “ Where in any case ` 


in which any respondent' has under this rule filed a memorandum 
of objection, thé original appeal is withdrawn or dismissed for 
default, the objection is so filed may. navertheless bs heard and 
determined after such notice to the other parties as the Court 
thinks fit.” It does not however follow that Ramjivan Mai v. 
Chand Mal 2 was algo intended to be overzuled. If that had been 
the intention of the legislature, it would probably have added 
some such words as “or is dismissed as having been filed out of 
time,” l 

There are moreover strong reasons for not attributing 
any such intention to the legislature. The right of parties to 
a sult to treat the decree as final when no appeal has been filed 
within the prescribed period of limitation :s a substantive right of 
great value as pointed out by the Privy Council ia Colonial 
Sugar Refining Co, v. Irving 3 and in Sax dagdr Singh v. Pardip 


Singh 4 and there isa strong presumpticn against any intention | 


on the paré of the legislature to interfere with it unnecessarily. It 
is no doubt impaired to some extent by Rule %2 which may 
have the effect of exteniing the respondent’ 8 time for appeal- 
ing or even giving a fresh starting pcint. Provided however 
the original appeal is required to be filed in time, the inter- 
ference is a very limited one, and may be defended as necessary 








1. (1864) I.L. R. 9 Bom. 28, 80. 2. (1E86) I. L. R. 10, All. 587. 
3. L. R 1906 A. G. 369, : 4. (1cL7)L, R. 45 I. A: 21, 
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to enable the Court to do full justice in disposing of the case 
on appeal and as goverend by the same considerations as have.led- 
to the enactment of the new R. 83. which gives the Court œ. 
discretionary power to interfere in appeal even as regards parties 
whe have not been made respondents, and respondents who have 
not filed any memorandum of objection. „It would however largely 
and unnecessarily impair this valuable right to hold that the filing’ 
of an appeal by one party even though out of time has the effect 
of enabling the respondents to file appeals not only against the’ 
appellant but as against one another. The objections urged by- 
Mahmood, J., in Ramjivan Mal v, Chand Mal | against- such d 
course have lost none of their force, and there is no reason to 
suppose that the legislature intended to disregard them. Even: 
greater difficulties arisé if the present rule is treated as giving 
respondent an unrestricted right of filing memoranda of objection, 
because the decision on a question raised by a respondent in th,e 
same interest as the appellarit may give occasion under Rule 33. 
for the modification ofthe decree in favour of the. appellant 
himself whose appeal i is eg hypothesi barred. AR 


The true rule wald appear to be that the right of respon- 
denis to ptoceed by way of memorandum of objection is strictly 
incident to the filing the original appeal in time, and that it is open 
to a party against whom a memorandum of objection has been filed 
to set up the bar that the original appeal was filed out of time. It 
is no doubt true that a respondent who is served with a notice ‘of 
appeal cannot always be sure whether the appeal was filed in time 
or not and if so whether or not the delay will be excused and that 
he may therefore feel bound to file a memorandum of objection 
and incur the cost of Court-fees and briefing counsel in support of 
the memorandum. ‘That in my opinion is not a sufficient ‘reason 
for taking the other view. Moreover in a proper case the hardship 
may be met by ordering the appellant to pay the costs of the 
memorandum. `I answer the second question in the negative, a 


Sadasiva Aiyar, J.:—In the order of reference, I indicated 
my inclination to answer the first-question referred in the afirma- 
tive, In other words, while expressing no final opinion, J gave 
some reasons.for holding that a respondent was entitled to file a 
memorandum of objections in an appeal against a decision under 
the provisions of the Insolvency Act. My Lord, in the. opinion 

1, (1888) I. L. R. 10 All. 587. 
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just now pronounced by him, hag come to the conclusion that that 
question should be answered in the affirmitive and I agree entirely 
therewith and have nothing to add to what I have said already. 


“The second ta referred bas caised me more difficulty. 
I expressed no opinion whatever upon that question in the order of 
reference. The right to prefer an appeal cannot be claimed by a 
litigant as a matter of course but should be given by statute law. 
The right to prefer an appeal by way of memorandum of 
objections is an extension of the right of appeal which must there- 
fore also be given by statute. Statutory provisions relating to such 
rights should be strictly construed. O. 41. Rule 22, corresponding 
to old S, 561, must if possible, therefore not be extended in favour 
of-the right of a respondent to file a memorandum of objections 
so as to prejudice parties who have obtained a decree in their 
favour in the lower Court and wh) migkt reasonably entertain 
the belief that as the time for preferring an appeal has expired 
the rights which have been established in their favour under the 
decision of the Court of first instance’ had become finally secure. 
This Court has no doubt in Munisami Muđdaly v. Abbu Reddy 1 
allowed one respondent to file cross-object.ons against another and 
this is a further reason for strictly confiniag the right to file such 
objéctions. Supposing the plaintiff is the appellant and the de- 


fendants land 2 are the . respondents in’ an appeal and the 


` plaintiff and the 2nd defendant are in collusion and the suit was 
dismissed by the District Munsif, upholding the Ist defendant’s 
contentions. The plaintiff appeals out of time to the District 
Court: The Sheristadar’s office does not discover that the appeal 
is out of time and sends notice to both the respondents. The 
‘colluding 2nd defendant files his memorandum of objections 
within one month of the receipt of the notice of appeal on the 
‘game grounds on which the plaintiff filed ‘his ‘appeal, the 2nd 
‘defendant’ s objections and the plaintiff's appeal “being both ‘thus 
| directed against the Ist defendant. The result of answering the 
“second question in the affirmative would be that while the plain- 
* tiffs appeal at the final hearing of the appeal is dismissed as 
“barred by limitation, his friend the 2nd dsfendant, by having his 
` memorandum of objections heard, compes the Court to hear the 
appeal also, and the Ist defendant - who thought ‘that the decision 








1, (1918) I. D. R: 88 M: 705. 
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of the District Munsif was safe owing to no appeal having been 
filed in time finds that he was living in a fool's paradise. 


I donot see that the omission in O. 41, R. 22 (1) of the 
words “upon the hearing” which found a place in the old S. 561° 
is of much importance though some of the decisions under the old 
5. 561 (which decisions denied the right of the respondent to 
have his memorandum of objection heard where the appeal itself 
was cismissed as out of time) attached importance to those words. 
I think that much weight attaches to the argument based on the 
new sub-Rule 4 of Order 41, Rule 22, which makes an express 
provision for hearing the memorandum of objections only in cases 
where the original appeal is withdrawn or is dismissed for default 
and does not expressly allow the hearing of the objections where 
the appeal is dismissed as barred by limitation or dismissed on 
other preliminary grounds, Another consideration which has 
weighed with me is that the right of a respondent to file an objec- 
tion depends, if the second question is answered in the affirmative, 
on what I may call the accident of the Court or’ the -Sheristadar 
discovering at once whether the appeal is barred. If the bar is 
discovered at once and the appeal rejected, then no notice is igsued 
to any respondent and hence no respondent is entitled to file a 
memorandum of objections but if it is not so discovered and notice 
is issued then he gets valuable rights. 

I therefore agree with my Lord in the answer to the second 
question also. 

Spencer, J.:—I agree that the first question referred to us 
should be answered in the affirmative and the second question in 
the negative. 

The fact that R. 22, which confers upon respondents the ‘right 
of taking cross-objections falls under that portion of Order XLI 
whick is headed “Procedure on hearing”, supporis the latter view 
and justifies, if I may say so, the observation of Sir Charles 
Sargent, C. J., in Dhondi Jagannath v. Collector of Salt Revenue + 
where he speaks of “the respondent’s right to take his objections, ' 
which up to the time of the hearirg was an inchoate right” be- 
coming perfected at the commencement of the hearing of the 
appeal. ‘Hearing’ would then mean hearing on the merits. The 
words “upon the hearing” in 8. 561 of the old Code were probably 

1, (1884) I. L, R. 9 Bom., 28 
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omitted from the present Code ag being redundant, seeing that in 
both Codes the heading “ Procedure on nearing’ preceded this 
provision, and in order that Clause 1 of, Rule 22 should be con- 
sistent with the newly introduced clause, 4 of the same Rule. 
The retention of the words ‘upon hearing’ in the side note to the 
‘section indicates that this change was not intended to have any 
legal significance. Dwibashyam Venkanna v. Peddenti Venkat- 
ramiah 1 should be treated as now overruled. 


C. A, S. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
PRESENT :—MR. JUSTICE OLDFIELD, 
'N: N. Krishnaswami Iyer .3.  Petitioner* (Plaintiff-peti- 
: Kan ` tioner.) 
Madras District Municipalities Act, (Madras £ct, IV of 1884) Ss. 21 and 27— 


Powers of—Bona fide exercise of powers—Diseretion exercised by Municipal 
Counctl—Rules for the interference of Courts. 4 
A Municipal Council under the District Munic palities Act isa Corporation 


with power to contract and to do all things necessary for the purposes of its 
` constitution, the Municipal.fund being held by it fcr the purposes of the Act.. 


‘The Oourt will not interfere with the operations of a Municipal Council if 


they. are within its authorisation and the Counci acts.bona fide. It is the best 
Judge not only of what is most conducive to its own interest but also of what 
is proper and fitting as regards third parties and it will be left unchecked to take 
or not to take lands. ` 


a 


_ Petition under’ Section 115 of Act ¥ of 1908, praying the 
High Court to revise the order of the District Court of South 
Malabar dated 23rd March 1318 in C. M.A, No. 13 of 1918 
preferred against the order of the Court cf the District Munsif of 
Palghat dated 9th January 1918 in M. P. No. 4098 of 1927 in 
0. S. No. 586 of 1917. 

K. R. Guruswami Aiyar for Petitioner. 

“The Court delivered the following 

Judgment :—In this petition, which comes before me for 
admission, I am asked to revise the ordez of the District J udge, 


South Malabar, dissolving an injunction granted by the District 
Munsif, Palghat, restraining the Palghat Municipal Council from 





* 0. R. P. No, 382 of 1918 and O. M. P. 1178 of 191€ - _ . 28rd April 1918, 
a 1, (1915) 19 M. L. T. 86 


Alagap pa 
Chettiar 


4. 
Chooka- 
lingam 
Chetty. 


— 


Spencer,.J. 


Krishna- 
swami Iyer, 
In re. 


Krishna- ~ 
awami Iyer, 
In re. 


252 THE MADRAS LAW JOURNAL REPORTS. [VOL. XXXV 


making a certain payment from its fund pending decision of a suit 
for a permanent injunction in the same terms. 


The first objection to this petition is that it discloses no broun 


_ for revision, fulfilling the requirements of S. 115, Civil Procedure 


Code. The District Judge undoubtedly had the jurisdiction, which 
he exercised, to seb aside the District Munsif's order, and “mo 
argument has been based on his commission of any material. 
irregularity in that exercise. If, as is alleged, he erred in law or. 
fact in his appreciation of the merits, that is not material (Amir 
Hasan Khan v. Sheo Baksh Singh 1.) On this ground alone the 
petitioner must fail. 


But further the learned District Judge does not appear fo me 
to have erred in law. The payment above referred to is to be 
made for land acquired for a scavenging lane. Ib is not alleged 
before me the Council’s sanction for the expenditure is not for- 
mally regular or that the provision of such a lane is not within 
its power and duty. The injunction is claimed on the sole ground 
that the lane could be opened more cheaply and conveniently in 
another way, suggested by petitioner, The learned J udge has 
held that the District Munsif had not sufficient evidence before 
him to justify even a provisional conclusion to that effect and, 
though this is only suggested at the end of his paragraph 7, that 


< interference with the Council’ s discretion, exercised intra vires 


carmot be justified. | 

Only the-second of these reasons calls for notice in revision. 
Under S. 21 of Act IV of 1884 the Council is a corporation with 
power to contract and to do all things necessary for the purpose 
of its constitution, the Municipal Fund being held by it under 
S. 27 for the purposes of the Act, of which, it is not denied, the 
promotion of sanitation by the provision of lanes is one. And the 
law applicable to it, like other corporations, is that “if it is keep- 


` ing within its authorisation and acting bona fide the Court will 
not interfere with its operations. It will be deemed the best 


Judge, not only of what is most conducive to its own interest, 
but also of what is proper and fitting as regards third parties and 
it will be left unchecked to take or not to take lands etc.” Brice 
on Corporation, 3rd edition, 475. This statement of the law is 
supported by the learned author by reference to English authority 


———_—__ 


1. (1864) I. L. R, 11 Oal, 3 (P. O.) 
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and the cases relied on before me, Bundze Harbour Trustees v. 
Nicol 1 and Vaman v. Municipality of Sholapur 2 afford no reason 
for distrustihg it, since they deal only with the right of par- 
ticular persons to sue, not the validity of their causes of ac- 
tion. No doubt a corporation is protected'in accordance with the 
foregoing, only if its act is done bona fide. But this is not 
the test applied by. the District, Munsif’s judgment or proposed 
on behalf of the petitioner here, except im so far as both depend 
on the illegitimate assumption that any Jona fide opinion as to 
the acquisition must coincide with their own ; and this assumption 
is particularly marked in connection with the former’s refusal to 
consider the propriety of this acquisition=n connection with the 
further one, which the Council alleged that it contemplated. In 
the absence of any attempt by the District Munsif to consider the 
Council’s project as a whole and to decide whether this part of it 
was sanctioned, rightly or wrongly, in gocd faith, the injunction 
cannot be supported and the learned District Judge was right in 
setting it aside. 


The Civil Revision Petition is dismissed. 
G, A. S. 


“IN THE HIGH COURT OF J UDICATURE AT MADRAS. 
PRESENT :—MR, JUSTICE SESHAGIEI AlyaR, 
Somu Pathar and another. Petitioners* (Respondents 1 and 8; 
a defendants 2 and 4.) 


o, ; 
Rengaswami -Reddiarand Respondents (Petitioner and Res- 
‘another, - pondent No. 2, Attaching creditor 


and 8rd d2ft,) 
' | Civil Procedure Code,S 115, O. 21 R 2—Attechment by decree-holder of 4 
decree of the judgment debtor— Application by the; tatter to record satisfaction of 
his decree— Objection by attaching decree-holder of clusion and fraud—Burden of 


proof— Whether Court can allow application to record satisfaction to be withdrawn 
—Revisional jurisdiction of the High Court—Inbenferênce _ 


Where a person obtains a decree against the decrea-holder in another suit and 
attaches his deoree and the latter subsequently applies to court to record satis- 
faction of his decree and the «ttaching decree-hold=r objects that the certificate 
of satisfaction is collusive and fraudulent, the barden of proving its collusive 
and fraudulent nature ison the attaching devree holder; and it does not lie on 
the judgment debtor to prove the bona fides of the certificate. 








O. R. P. No. 818 of 1917. : 16th April, 1918. 
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When o200 a Court is seised ofan applization to enier up satisfaction, as 
above, it is bound to make an enquiry and see whether the decree has been 
satisfied ; and the Court will not be justified in allowing the application to be 
withdrawn | i 

Lodd Govindoss v. Raja of Karvetnagar 1 followed. 


Where, in such a case, a Court allows the application to ba withdrawn, there 
is a material irregularity in the exeraise of the jurisdiotion by the Court, whick 
wili warrant the interference of the High Court under S. 116 of the Civil Proce. 
dure Code. 


Wherever there is injustice done by a lower Court in the exercise of its juris- 
diction, the High Court should interfere under S, 115. 


` Pezition under S, 115 of Act: V of 1908, praying the High 
Court to revise the decree of the District Court of Tanjore in A. 
S. No. 423 preferred against the decree dated 1-4-1916 of the 
Court, of the District Munsif of Mayavaram in B.P. No. 2 in 
E. BR. No. 171 of 1916 (in O. S, No. 383 of 1912 on the file 
of the Cotrt of the District Munsif of Shiyali.) 
R, Seturama Sastri for Petitioner. 
8. Muthiah Mudalar for Respondent. 
The Court delivered the following 
sudgment :—Although the point argued is not free from 
difficulty and I havea doubt whether §. 115, C. P. C., is applicable 
to the case, I shall express my opinion fully so that, if the matter 
be takea in appeal, it can be properly dealt with then. 
The petitioners in this case are the judgment-debtors in O. 5, 
No. 383 of 1912. One Rengaswami Reddi obtained in a small 
cause suit a decres against the decree-holder in O. S. No. 
338 of 1912 andattached the decree in the latter suit. That 
was in August 1914. In December 1915, the decree-holder in 
O. $. No, 383 of 1912 applied to the District Munsif’s 
Court to enter up satisfaction of his decree. At this time, 
the atiachment at the instance of the decree-holder in the 
Smal] Cause Suit had been effected. This application for satis- 
faction being entered up was opposed by the attaching decree- 
holder. In consequence of the opposition by the attaching 
credisor, the decree-holder in O. 8. No. 388 of 1912 withdrew the 
application. The attachment proceedings were allowed to continue. 
I 4nd from the papers that notice was served upon the 1st 
defendant in O. 8. No, 333 of 1912, the father of the petitioners, 
and that he stated in person that the decree was satisfied. In 
these circumstances, it was the duty of the attaching decree- 
holder to have adduced evidence to show that the decree was not 
; 1. (1915)29 M, L. J. p. 219. 
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satisfied. I cannot accede to the -contention of Mr. Muthia 
Mudaliar that the burden of proving the bona fides of the certi- 
ficate is upon the judgment-debtor who said that he had paid the 
money and the decree-holder who said that he had received the 
money ; and in these circumstances it is upon persons, who allege 
that the certificate was collusive and was intended to defraud them, 
to adduce evidence to establish the facts. 


The District Munsif, and i in appeal, tae District Judge have 
come to the conclusion that, as the application for satisfaction 
was withdrawn, it is not open to the petitioners to plead that the 
decree in O. S. No. 333 of 1912 was satisfied. The learned vakil 
for the petitioners drew my attention to Order 21, Rule 2, clauses 
(1) and (3). 

The first clause makes it the ate of. the decree holder 
to certify the payment, and when that application is before the 
Court the Court is directed to record. ‘satisfaction, Clause 
(3) says that a payment or adjustment which has not been 
certified or recorded shall not be recognised by the executing 
court thereby implying that if there is either a certificate by the 
decree-holder or the recording of satisfaction by the court, the 
executing court is bound to take notice of tke fact. The decision in 
Tarah Nath v. Natabar 1, which I respeztfully follow holds that 
a mere ceriificate is nogh to enable the judgment debtor to 
plead that the decree has been satisfied. As myself and Kumara- 
swami Sastriar, J„ held in Lodd Govindoss v. Raja of 
Karvetnagar ?, when once a Court is seised of an application to 
enter up A it is bound to.make an enquiry and see 
whether the decree has been satisfied, I do not think that the 
Court will be justified under the ‘circumstances in allowing the 
application to be withdrawn. 


It seems to me that in this case, the Courts blow ought to 
have made an enquiry whether the application to enter up satis- 
faction was made bona fide and whether the payment alleged to 
have been made by the judgment-debtor to the decree-holder in 
O. S. No. 383 of 1912 was actually made. In my opinion, this is 
an irregularity which will warrant the icterference of thig Court 
under s. 115, C. P. C. What the Courts below have done is 
practically to refuse to exercise the powers given to them under 
Order 21, Rule 2, That would amount toa refusal to exercise 








"4, (1915) 21 C. L, J. 682. 3. (1915) 29 M. D. J. 219. 
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the jurisdiction vested in them. I am free to confess that S: 115 
can be invoked in this case. Some Judges may hold that this is: 
straining the language of S. 115. Ihave always held that where- 
ever there is injustice done in the exercise of jurisdiction the- 
High Court should interfere. Therefore I incline to the view that 
5. 115 is applicable to this case, I would reverse the orders of 
the Courts below and send the case back to the District Munsif 
for proper enquiry regarding the question whether the payment was 
really made by the judgment debtor to the decree holder in O. 6. 
No. 333 of 1912, and, if so, whether there was any subsisting 
interest capable of being attached by the attaching decree-holder, 
Costs will abide the result. 
C. A. S, -— 
IN:THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— SIR Joun WaAULIS, CHIEF JU8ITICE AND MR. 
JUSTICE SESHAGIRI ÅIYAR. 
Ripon Press and Sugar Mill Company, d4ppellant* (Defendant.) 
Ltd, Bellary, by its Chairman. of 


the Board of Directors Mr. Venkata 
Rao. 


D. ; 
Nama Venkatarama Chetty Respondent (Plaintiff.*) 

Limitation Act IX of 1908, Art. 116—Suit by a share-holder against registered 
Company for divideud—Article applicable —General Clauses Act, 18971, S 8 Clause 
45—" Registered,” meaning of.” 

A suit by a share-holder against a registered company to recover dividends is 
governed by Art.116 of the Limitation Act and the period of limitation iş 
six years. 

“ Registered ” in Art. 116 of the Limitation Act must ba read as defined in 
the General Clauses Act, 1897, S. 8, Clausd 45, 

The term `' registered ’’ within the meaning of.General Clauses Act includes 
documents registered under any special law such as the Company’s Act or the 
Copyright Act, as well as registration under the Indian Registration Act. 

Appeal from the decree of the District Court of Bellary in 
Original Suit No, 12 of 1917, 

C. Sambasiva Rao for Appellant. 

H. Balakrishna Rao for Respondent. 

The Court delivered the following ' 

Judgment :—This appeal raised an interesting question of the 
law of limitation as to which so far as we are aware, there is as yet 
noauthority in India, namely, as to che period of limitation for a 
suit by a shareholder against a registered company to recover divi- 
dends. In England it is well settled that a dividend is a specialty 


* A. 8. No, 371 of 1917. 29th July, 1918. 
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debt for which a period of 20 years is allowed: ‘by 3 and 4 William 
4,C 42, 5, 3. This was first pointed out by Lord Justice 
Christian in Smith.v. The Cork and Bandon Ry. Co. 1 which 
has been followed in later cases and in England i in In re Artisan’s 
Land and Mortgage Corporation 2, ` : 


_ In India, we have to look to the prov-sions of our Limitation 
Act. ` The right to receive a dividend which has been duly 
declared is one of the rights of every share-holder by virtue of the 
contract which he is deemed to have enseréd into with all the 
members of the Company under S. 39 of the Indian Companies 
Act, 1882. The terms of that contract- are to be fcund-in the 
memorandum of association, and in the special articles of associa- 
tion, if any, and if there are no special art:cles of. association and in 
so far as they are not inconsistent with them, then in the table A 
which is appended to the Act. Prima facie the provisions of 
articles 72 to 76 in table A. which deal with the declaration and 
payment of dividends, are applicable and form the contract under 
which the dividends are payable. Now, the memorandum of 
association is required by law to be registered, and the articles in 
table A„ inso far as they are applicable, are by S. 38 of the 
Companies Act to be deemed to be the régulations of the, company, 
in the same manner and to the same extent, as if they’had been 
inserted in the articles of association, so shat by virtue of S. 38 
the debt here must be deemed to have arisen from a memorandum 
and articles of association duly registered-cnder the Companies Act. 


Now, article 115 of the Limitation Act, is ‘for compensation 
for the breach of any contract, expzess or implied, not in 
writing registered and not herein specially’ provided for.’ 
There is no special article for the. recovery of dividends, 
and therefore article 115 will apply unless article 116 is 
applicable, Article 116 is ‘for compensation “for the breach 
of a contract in writing registered’; and it is nowsettled that 
that means, for breach of any contract in writing registered. 
‘ Registered’ in the Limitation Act, must be read as defined 
in the General Clauses Act -of 1897. Section 3, Cl. 45, of that 
Act says, “ registered” used with reference to a document, shall 
mean <“ registered in British India under the law for the time 
being in force for the registration of dozuments’. It has been 
contended or the appellant thatthe -aw for the time being in 


1. (1870) Ir. Rep. 5 Eq. 65. -2 (1904) 1 Gh. 796. 
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force for the registration of documents’ must mean ‘the Indian 
Registration Act for the tims being, That, however, appears to 
us tc be unduly restricting the meaning of that clause. The 
Companies Act provides for the registration of the memorandum. 
and the articles of association, which are documents, and there may 
be other statutes such as the Copyright Acts, which provide for 
the registration of other documents. There is, we think, no 
reason why the term registered within the meaning of the General 
Clauses Act should not include documents registered under any 
special law of that kind as well as registration under the Indian 
Registration Act. We are therefore of opinion that the present 
suit is for compensation for the breach of a contract in writing 
regigtered, and that the period of limitation therefore under article 


116 is six years and the suit is not barred. The other conten- 


tione of the appellant also fail. 
In the result the appeal fails and is dismissed with costs. 
C. A. 5. 
IN THE HIGH COURT OF JUDICATURE AT:.MADRAS. 
PRESENT :—Mr. JUSTIOR OLDFIELD AND MR. JUSTICE 
PHILLIPS. 
Amba alias Padmavati ws. Petitioner®* (Appellant in Appeal 
No 24 of 1916 on the file of the 
v, High Court.) 
Shrinivasa Kamihi ... Respondent (Respondent in do). 
Privy Council Appeal—Leave to appeal in forma paupetis—Grant of —~Juris- 
diction of High Court—C. P. O. Or, 44 R 1—Applisability. 
The High Court has no jurisdiction to grant a party leave to appeal in forma, 
pauporis to His Majesty in Council, Ram Krishen Lal v. Manna Kumri 1 followed 
Order 44 R. 1 of the Code of Civil Procedere does not apply to appeals to His 
Majessy in Council, 


Petition presented under Ss. 109 and 110 and Order 45 
Rules 2, 3, and Sof Act V of 1908, praying that, in the 
circumstances stated therein and in the affidavit filed therewith, 
the High Court will be pleased to grant a certificate to enable the 
petitioner to appeal to His Majesty in Council against the decree 
of the High Court in Appeal No. 24 of 1916 preferred against the 
decree of the Court of the Subordinate Judge of South Canara in 
O. S. No. 75 of 1914 and to grant leave to petitioner to prefer the 
said appeal in fcrma pauperis. - 


“GOG M. P. No. 1688 of 1916. S. R. No. 3420 of 1918. 26th July, 1918. 
1. (1916) 3 Pat. L. J. 179. 
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C. V. Ananthakrishna Aiyar and K. Sundara Rao: for 
Petitioners. 

D. Sitarama Rao and K. P. Lakshmana Rao for Respondents. 

The Court delivered-the following 

Judgment :—The petition in so far as itis for a certificate 
that the case is a fit one for appeal to his Majesty in Council is 


not opposed. We certify accordingly uncer S, 110 of the Code of 


Civil Procedure, 

The petition is further for leave to appeal in forma pauperis, 
In Munny Rama Awasty v. Sheo Charar- Awasty 1 Counsel (Mr. 
Moore) referred generally to a practice of tke courts in India grant- 
ing such leave mentioning Bengal Regulaszion 28 of 1814. Butno 
precedent for its grant has been proved in this Court and the 
authority of decisions in ‘other High Courts is against it. 
Jagadanand Asram v. Rajendra Roy * and Ramakishen Lal v, 
Manna Kumi 3. We respectfully adopt the grounds of the latter 
decision and dismiss the petition so far as it relates ‘to leave to 
appeal in forma pauperis. There will be no order as to costs. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


PRESENT :—MR, JUSTICE SADASIVA AIYAR AND MR, Justiog 
NAPIER. 
The Sessions Judge of Tanjore .. Referring Officer™, 


Criminal Procedure Code,—Ss. 195, 197 —Sanct-on—Weant of-—Commitment in 
cause of Sessions Court, jurisdiction to acquit accusec on ground of want o f sanction 
—Ss, 531, 537—Applicabdility to such a case—Effect—S. 238 joint trial—Meaning 
—Enquiry before commiiting Magistrate if governed by S. 233. 

A superior court has no power to set aside a Mag strate’s order of commitment 
on the ground that. he took cognisance of a complaict in respect of which sanction 
is required under Ss. 195 and 197 of the Code of Criminal Procedure hut in respect 
of which no such sanction was obtained. The provisions of Ss 581 and 537 of the, 
code apply to such a case and the fact that objection based on want of sanction was 
taken at the earliest opportunity does not affect their applicability. 

Emperor v. Bahir Singh *. Sankaralinga Tevan v. Avudai Ammals dissented from, 

Semble a Sessions Court to which a commitment is made has power to 
acquit the accused onthe ground of want of sanction under Ss, 196 and 
197 of the code, the prohibition in this respect contamed in 8. 587 applying only to 
the court before which the case comes on appeal or revision. 

An enquiry before a committing magistrate is not a trial and does not come 
within the prohibition contained m 5. 433 of the coda. 





* Orl. M. P. No 169 of 1918. 9th July 1918. 
1. (1847) 4 M. I. A. 114 at 138. * 2 (1912) 170. L. J. 881. 
3. (1916) 3 Pat. L.J. 179. 2 .. — - = (1915) I. L. R. 87 A. 268, 


5. (1916) 8 Or. Ih. R: 284. 
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. Reference by the Sessions Judg= of Tanjore praying that in 
the circumstances stated in his letter dated the 11th April 1918 
the High Court will be pleased to quash the commitment.of 1. 
Venugopal Naidu, 2. Veerasami Naidu, 3. Rathinam Pillai and 4. 
Veeravu Raja accused 1 to 4 in Sessions Case No. 15 of 1918 on 
his file (R. C. No. 4 of 1917 onthe file of the Court of the 
Sheristadar Magistrate of Arantangi}. 

The Public Prosecutor ior the Crown 

G. Krishnaswam, Aiyar, Vakil for accused 2 to 4 

K. 9. Jayarama Aiyar, Vakil tor the 1st accused. 

The Court made the following 

Order :—Sadasiva Aiyar, J:—This is a reference by the 
Sessions Judge of Tanjore asking us to quash the commitment 
made to his court by the third class magistrate of Arantangi. 
The accused are four in number, the charge against the Ist and 
Ərd accused being that they committed offences under S. 193, 
465,466 and 471, Indian Penal Code, in connection with the 
document Ex. D, and the charge against accused 1, 2 and 4 being 
that they committed similar offences in`connection with the 
document, Hix. N. The order of the Magistrate committing the 
accused falls under’S. 213 (1) of the Criminal Procedure Code. 
Before the Sessions Judge it was argued by the Public Prosecutor 
that under the provisions of S. 531 and 537, Criminal Procedure 
Codz, a superior court had no power to set aside the Magistrate’s 
order of commitment, granting that the Arantangi Magistrate had 
no territorial jurisdiction over the place where the 3rd and 4th 
accused are alleged to have committed the offences and granting 
furéaer that sanctions’ under S. 195 and 197, Criminal Procedure 
Cods, were required as regards some or all of the accused, The 
Sessions Judge overruled the above contention founded on Ss. 531 
ané 537, Iam, however unable to agree with the Sessions J udge 
that Ss. 531 and 537, Criminal Procedure Code are not applicable, 


I further respectfully dissent from the decision in Emperor v. 
Zahir Singh 1 in which it was held that where the objection based 
on want of sanction is taken at the earliest opportunity, Section 
53° would not cover the case of proceedings conducted by a 
Magistrate in the absence of necessary sanction against the accus- 
ed. In the case of Sankaralinga Tevan v. Avudat Ammal 2 the 
provisions of section 537 were evidenetly not brought to’ the notice 

1. (1916) I. L, R. 87 A 283, 2, (1916) 8 Gr. L, R. 234. 
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of the learned Judge who decided it. The Committing Magistrate 
himself might have refused to take cognizance of the cage in the 
absence of sanction. It may also be that the Sessions Judge, is 
entitled to acquit the accused on the ground of want of sanction, 
as section 537 prohibits only the court before whom the case comes 
on appeal or revision from treating the wart of sanction as material 
unless it had occasioned a failure of justice. (It could only be in 
very exceptional cases that mere want of sanction could itself 
occasion a failure of justice). 

It is next urged that as regards Ex, H, “there is no evidence 
to show that it was not drawn up as it stends now on the date it 
bears, and that sections 465 and +71, Indian Penal Code, have no 
application to the manufacture of such a Cocument as there is no 
legal evidence before the Committing Magistrate on which a con- 
viction' could be based under these sections. This court has got 
the power to set aside a commitment only on a question of law, I 
was at first inclined to hold that the commitment of accused 1, 2 
and 4, so far as it related to the acts alleged against them in con- 
nection with Ex. N, might under the pecul_ar circumstances of this 
case, be so set aside, But my learned brcther thinks that this a 
matter which ought to be more appopriazely dealt with by the 
Sessions Judge himself in the proceedings before him, and I do 
not wish to press my own view of the matter. (We express no 
opinion on the question whether sanction is or is not required as 
that question does not properly arise befors us at this stage of the 
case). i a 
As regards misjoinder, section 233 Cziminal Procedure Code, 
no doubt prohibits the joint ¢rza/ of separate Charges with respect to 
separate transactions. But an enquiry before a Committing 
Magistrate is not a trial and does not come within the prohibition 
contained in 9. 233, and we are asked Ly this reference to deal 
only with the proceedings of the Committing Magistrate, the trial 
itself having to take place before the Sessions Judge hereafter. Of 
course the Sessions Judge has got power ma proper case to hold 
separate trials as regards separate offences so as not to contravene 
the provisions of S. 233. He has also got the power to acquit if 
there is no legal evidence, and the Public Prosecutor also would 
no doubt in a proper case withdraw the prosecution if there is no 
legal evidence to support it. “But all this has to be done in the 
proceedings before the Sessions Judge and so far as the order of 
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the Magistrate committing the accused is concerned, I do not think 
that sufficient reason has been shown for quashing that order. . 


I would therefore decline to accept the reference and would 
order she records to be returned to the Sessions J udge. moo 


Napier, J :—I agree. 
A. S. V. 7 


PRIVY COUNCIL. f ' 


, PRESENT :—LO0ORD BocKmastTaR, SIR Jonn Enam, SIR 
WALTER PHILLIMORE, BARI AND SIR LAWBENOE JENKINS. 


Rehmat-un-nissa Begum and others ` ... Appellants * 
' 2. h 
Price and others Te Respondents.. 


Parinership—Righi to a dissolution—How far affected by terms of partnership 
contract—Power of Court to decree dissolution—Indian Contract Act, 1872 (Aci I of 
1872) se. 252, 253, 254. 


A partner's claim to a decree for dissolution Tests, in its origin, not on 
contrach, but on his inherent right to invoke the Court's protection on equitable, 
grounds, in spite of the terms in which the rights and obligations of the partners’ 
may have been regulated and defined by the partnership contract. 


16 is not therefore a contravention of 8 252 of the Indian Contract Act for w 
partner to seek dissolution, or for the Court to deoree if, thougk the partnership 
agreement contemplated the continuance of the partnership beyond the date at- 
which ihe suit was instituted. Itis to meet the precise predicament that a 
partnership is nof tarminable at will that the Court's power to decree dissolution 
is conferred in the events enumerated in S 254 

, Appeal from a decree of the Bombay High Court, varying a 
decree of Macleod, J. | 

The facts of the case are suffiziently stated in their Lordships’ 
judgment. Briefly, the appellant’s predecessor, Nawab Kamal 
Yar Jung had entered into a partnership with respondents for 
the quarrying and supply of stone to be used by respondents in 
contrueting certain docks at Bombay. The Partnership argeement 
provided that the partnership should continue until the supply 
of stone for the docks was completed. The partnership “however. 
resulted only in losses, and on that ground the Nawab sued for a 
dissolusion. Macleod, J. decreed his suit but this decision was 
reversed on appeal by Scott, C. J. and Davar, J. They held that 
Cowasji Nanabhoy v. Lalibhoy Vallubhoy 1 established the proposi: 


* 18 and 16th November, 1917. j 
1: (1876) I. L, R. 1 Bom. 468=L R. 3 I. A. 200, 
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tion that parties when entering into a parsnership agreement may 
so stipulate as to relinquish their right of dissolution in the ordinary 
Way and postpone those rights till the expiration of a period 
or the completion of an adventure : that tiat case was before the 
” Contract Act, but that S. 252 of the Consract Act laid down the 
same rule: that the parties here had expressly stipulated that the 
Partnership should continue till the supply of stone for the docks’ 
had been completed. They added that ever if they had a discretion 
to declare the partnership dissolved they would not have exercised 
it in plaintiff's favour. The Docks being by this time completed, 
they did not dismiss the suit, but held that plaintiff was not 
entitled to a declaration that the Partnerstip came toatermination 
before the termination of the adventure, and directed that 
partnership accounts be taken up to the snd of the construction 
work of the docks. 
Hence this appeal. 


Upjohn, K. C, and Sir W. Garth for appellants: Under 8. 254 
(6). of the Indian Contract Acta partner may sue for -dissolu- 
tion of partnership when the business of the partnership can- 
not be carried on except at a loss. There are no -circumstances 
here to justify the finding that ths parties agreed to 
renounce the right ‘of dissolving in case ofloss. On a proper con- 
struction of the articles of agreement the appellants did not 
relinquish their statutory right to apply to dissolve the partnership 
in that case, Cawasji Nanabhoy v: Lallbkoy 1, does not lay down 
that partners can contract themselves out of that right. To the 
contrary effect vide Lindley on Partnership, p. 658: 


On the question of discretion, there is nothing in the facts 
which disentitles appellants to the benefit of the statute. Macleod, 
J. exercised his discretion rightly in plaintif s favour and the 
Appellate Court had no sufficient reason for interference with it. 


P. O. Lawrence, K. C., De Gruyther, K.C, and E. B. Raikes 
for respondents : The Appellate Court were right in saying this 
was not a contract which one party could determine merely 
because the business was being carried on at a logs. The articles 
show that there was an agreement that zhe partners would not 
take advantage of their statutory right tc apply for dissolution, 
Whatever power the court had ;to dissclve, the discretion not 

1. (1876) L. R. 81. A, 2C0. 


P.C. 


Rehmat-un- 
nissa Begum 


v. 
Price and 
others. 


P. C. 


Rebmat-un- 
nissa HKegum 
v. 
Price and 
others. 


Sir Lawrenc3 
Jenkins. 


264 THE MADRAS LAW JOURNAL REPORTS. [you. XXXV 


to dissolve has been exercised right!y and properly by the Court 
of Appeal. | 

Upjohn, K. C., replied. 

Their Lordship’s judgment was delivered (December 13, 
1917) by ï 

Sir Lawrence Jenkins :—This-is an appeal from a decree of 
the High Court at Bombay in its appellate jurisdiction, dated the 
8th September, 1914, varying a decree of that Court in its original 
jurisdiction passed on the 23th March, 1914. The suit is for a 
dissolution of partnership. The original plaintiff was Nawab 
Kamal Khan, but he has died ia the course of the suit and the 
present appellants are his representatives The defendants, his 
partners, are the respondents in this appeal, The partnership 
was constituted on the 11th March, 1908, and its terms are con- 
tained in an instrument of that date. To appreciate its purpose 
and legal effect it will be convenient to describe briefly the events 
that led up to its execution. The defendants, a firm of contractors, 
had undertaken the construction of the New Alexandra Dock in 
the island of Bombay, and they required for the work a large 
supply of granite and other stone. They accordingly made two 
contracts in 1906 for this supply, and in both of them the Nawab 
was either directly or indirectly intarested, 

For reasons which need not be discussed, the supply of 
granite and stone under these contracts was s0 unsatisfactory 
thet the defendants’ manager complained, and declared that he 
would be compelled to look elsewhere if he could not get delivery 
according to contract. 

In the end an arrangement was made for cancellation of the 
iwo contracts and the release cf all claims for their breach by the 
Nawab and those interested with him and for the formation of a 
new partnership between the Nawab and the defendants for the 
querrying and supply of the requisite granite and other stone, The 
defendants insisted that the Nawab should be a sleeping partner 
without any voice in the control and conduct of the business, so 
his advisers naturally demanded the insertion in the partnership 
instrument of a provision which would secure him against the risk 
of extravagant working. 

To this the defendants assented, anda clause was inserted 
which ultimately became the 25th in the instrument as executed 
Tt is this clause that has given rise to much of the present dispute. 
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In the instrument, which is expressed to be made between 
the Nawab, of the one part, and the defendants (thereinafter called 
the contractors), of the other part, after a narrative of the events 
leading up to the partnership, it is recited that '* for the purpose 
of carrying out the said terms and conditions and of working the 
said quarries and producing stone and granite therefrom, and 
rendering the said quarries remunerative and profitable to the 
parties thereto, and in consideration of the advances to be made 
by the contractors,” it had been arranged that the agreement 
should be entered into. | 

The instrument then provided that the Nawab and the 
defendants should be interested in the wcrking of the quarries at 
Lingampalli and Dharur, and should share the profits and losses 
half and half (clause 1); that the granite and stone produced from 
the quarries should be furnished to the defendants for their works 
at the dock in accordance with their requirements and sent, 
delivered, and paid for as therein provided (clause 3); that the 
working of the quarries and the partnerskip should continue until 
the supply of granite or-other stone for the construction of the 
docks was completed, and that the partnership should then.termi- 
nate and be wound up (clause 4); that tke expenditure incurred in 
managing and supervising the quarries should not exceed the pro- 
portion of 10 per cent, on the costs of tae work, including all 
charges (clause 17); that the royalty sho.ld be one of the expenses 
of working the quarries, to be defrayed out of the partnership 
funds or the income earned (clause 22) ; and “that the average 
rate-of expense per cubic foot at which she stone has hitherto 
been quarried, exclusive of managemert and superintendence, 
shall not be exceeded in future except urder extraordinary circum- 
stances, when the rate of expense may be increased by 10 per 
cent.” The work contemplated by the partnership was carried 
on, but with the one unvarying result of annual loss, which 
amounted to upwards of three lakhs of rapees on the 30th J une. 
1910. In these circumstances the present suit was instituted in 
October 1912, praying for a dissolution on the ground that the 
business of the partnership had been, ard only could be, carried 
on at a loss. 

_In the plaint extrayagant charges cf fraud were made, but 
they have been abandoned. While groundless charges of this type 
are to be deprecated, and may well attract the consequence of an 
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P.O. adverse order as to costs, their Lordships cannot accede. to the 
Rehmat.un. suggestion, somewhat faintly made, that the Nawab had by these 
nisya Begum charges forfeited his right to the protection of the Court-if he 

` Priodand otherwise had a good cause of action. i : 


i pn The matters now in contest are (1) whether the suit ‘is 
Ba yh premature ; (2) what is the “ average rate of expense” mentioned 
` in clause 25 of the partnership instrument ; and (3) have there 
been “ extraordinary circumstances” within the meaning of that 

clause ? 

The Court of First Instance decided in the Nawab’s favour 
on the first and second of these points, and adversely to him on 
the third, The Appellate Bench’s decision was wholly adverse to 
the Nawab, but as the work on the docks had been completed 
before the hearing of the appeal, the Court directed that partner- 
ship accounts should be taken from the 11th March, 1908, up to 
the end of the construction work of the docks. 


The Court of Appeal’s decision that the Nawab when he 
filed his suit was not entitled to claim a dissolution was based - 
on the continuance of the partnership involved in the terms of the 
partnership agreement and on S. 252 of the Contract Act. And. 
the Court proceeded to express the opinion that, even if it had 
jurisdiction, it would have refused to declare the partnership dig- 
.80lved at any period earlier than the completion of the work. The. 
first and the more extreme of these propositions was not seriously , 
pressed in argument before this Board, nor indeed could it be. 


It is beyond controversy that ai the institution of this suit 
the business of the partnership could only be carried on at a logs. . 
This is conclusively shown by the firm’s balance sheets, the profit 
and loss account for the period from the lst March, 1908, to the: 
30th June, 1912, and the admission in the defendants’ written’ 
statement. The condition described in S., 254 (6) of the Indian 
Contract Act, 1872, is thus established and ib is provided that in’. 
this event the court may, ai the suit of a partner, dissolve the 
partnership. What, then, is there in the circumstances of this 
case 50 deprive the court of its jurisdiction or the plaintiff of his 
right to seek the court's assistance ? 





Their Lordships are unable to agree with the High Court’s . 
view that there is anything in S. 262 that constitutes a -. 
bar : it appears tothem to be directed to fonem wholly . 
different. < 
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A partner's claim toa decree for ċissolution rests, in its 
` origin, not on contract, but on his inherent right to invoke the 
court’s protection on equitable grounds, in, spite of the terms in 
which the rights and obligations of the partners may have been 
regulated and defined by the partnership contract. 


It was not, therefore, any contravension of that section for 
the plaintiff to seek a dissolution or for the Court to decree it, 
though the partnership agreement contemplated the continuance 
of the partnership beyond the date at which the suit was instituted, 


No man can exclude himself from the protection of the Courts, 


and yet, if the view of the Appellate Benesh is to prevail, this is 
what the Nawab has done, for a decree for dissolution would be 
the protection appropriate in the circumstances of this case. It is 
no answer to say that this partnership wae not terminable at will ; 
it is to meet that precise predicament thas the Court’s power to 
decree dissolution is conferred in the eventa ‘enumerated i in S. 254. 
For a partnership terminable at will no such provimin would be 
required. 

Their ‘Lordships therefore are unable to affirm the decision 
of the Appellate Bench as to the competance of the suit. But 
this leaves open the question. whether the court’s discretion 
should be exercised for or against the Nawab’s claim. The 
Appellate -Bench decided adversely’ to ‘t, and it was urged 


in argument against interference with this decision that it is 


opposed to sound practice for an appellete court to substitute 
its discretion for that of the court from which an appeal has 
been preferred. The justice of this argument is undoubted, but 
it was at least as relevant before the Appellate Bench as it is 
before this Board. And yet the Appellate Bench did not hesitate 
to express its readiness to substitute its discretion for that of the 


original Court, although in the view it took of the Court’s jurisdic 


tion the question could not arise. 

In these circumstances the real question is whether there was 
or is any justification for questioning or disturbing the discretion 
exercised by thé original Court when it passed the decree for dis- 
solution in the Nawab's favour. ‘It cannot be said that the court 
acted capriciously or in disregard of any legal. principle in thig 
exercise of its discretion. On the contrary, there are elements in 
the case which can fairly be regarded as ample warrant for the 
fiygt court’s decision, and for this it ig enough to point to the dual 
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position of the defendants, which brought their interests as con- 
tractors into sharp conflict with their duties as partners of the 
Nawab, and also to the prominence given in the recital to the 
common purpose that the quarries should be remunerative and 
profitable to the partners. 

Their Lordships therefore hold that there is no sufficient 
ground for disturbing the original decree so far as it pronounced 
for a dissolution. 

The next inquiry involved in this appeal is as to the 
amount of the average rate of expense prescribed as a limit by 
clause 25 of the partnership instrument. This clause was 
inserted as a protection for the Nawab, it in effect imposed a 
limit on expenditure by the controlling partners, and the measure 
of thet limit was the rate of expenditure in the past. 

It had originally been arranged that the rate should be em- 
bodied in the document. Its ascertainment had been entrusted to 
Mr. Chukerbutty on behalf of the Nawab, and Mr. Stuart on 
behalf of the defendants, but they were unable: to agree to a figure 
in time for its inclusion in the engrossment. ' 

On the 10th March, 1908, however, the two representatives 
agreed to a figure, and the contest isas to what the figure covered. 
On tŁe same day Stuart wrote on behalf of tbe defendants, and 
sent to the Nawab a letter in the following terms :— 

‘Wa beg to confirm the rate agreed upon with Mr, Chukerbutty this day as 
referring to clause No 25 in the proposed argeement between you and ourselves, 
viz.. Bombay Government rupee 1, annas 7, per cubic foot fcr all laboar on 
granite for quarrying, dressing, and hauling t> station.” 

On the 11th the partnership instrument was executed by the 
Nawab at Hyderabad, and from an endorsement it appears that 
it was read over and interpreted to him by Chukerbutty. It 
probably had been previously signed by or on behalf of the defen- 
darts at Bombay, though no distinct proof as to this has been 
brought to their Lordships’ notice. 

On the 14th March the Nawab wrote to the defendants as 
follows :—- 

“In reply to your letter dated the 10th regarding the working expense of 


granite stone at Lingampalli, I beg to point out the rate of 1-7 rupees was arrived 
at on calculation on wrong basis. This has got to be revised on actual working 


befcre it can be acceded to.” 
ere it becomes necessary to refer to an admission made in 


the course of the suit and contained in a letter of she 30th July, 
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1913, written by the plaintiffs’ attorneys tothe defendants’ 
solicitors. It is expressed to be in confirmation of what had 
passed between counsel for the partier at a meeting on the 
previous day and after stating that “ w th.a view to shortening 
proceedings’ certain charges were avandonel, it runs as 
follows :—~ - 

“We also give notice that for the above reason and for the purposes of this 
suit only our client admits that at or about the time of signing the partnership 
agreement. . . . it wasagreed between the parties that the cost of working 
the quarries should not exceed the rate of 1-7 rupaee (British currency) per cubic 
foot of stone. We think it right to add that this admission must not be taken as 
an admission that the said rate included only the items apparently contended for 
by the defendants as shown in the accounts submittel by them to our client”. 

This admission is of vital importance: it controls this branch 
of the case, and narrows the region of enquiry, Not only does it 
decisively affirm and place beyond controrersy the fact that there 
was an agreement and that according to that agreement the rate 
was not to exceed 1-7 rupees, but it excluces the possibility of any 
objection to its admissibility under S. 9I or 92 of the Evidence 
Act, The one qualification is that the rase did not only include 
‘the three items of quarrying, dressing, anc hauling. All therefore 
that has to be considered and detezminec is whether under the 
agreement between Chukerbutty and Stuart three items only or 
more than three items were covered by she accepted rate of 1-7 
rupees, It is beside the point to specumte as to whether this 
figure was assessed in error; for if error there was, the proceedings 
are not aptly framed for its correction. 


On the question whether, in the agreement between Chuker- 
butty and Stuart these three items and tkese alone were included; 
the evidence stands thus. The letter of the 10th March is explicit 
on the point; it states that the 1-7 rupees were for these three 
items and for nothing else. It was written and sent on the very 
day the agreement was made and just after Chukerbutty had left, 
so there would be no room for forgetfulness in the matter, Nor 
is it reasonable to suppose that Stuart would have at once sat 
down and deliberately given a false version of the agreement, 
And then there is the significant circumstance that the agree- 
ment was subsequently signed by the Nawab without any 
protest or repudiation of the terms contained in the letter, and 
this was done in the ‘presence of Chukerbutty, who, it is sworn, 
was always first corisulted by the Nawab before signing anything, 
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and who on this occasion acted as interpreter. It is true that on 
the 14th the Nawab wrote objecting to the letter of the 10th, 
but his objection wasnot that no agreement had been made in 
the terms stated by Stuart, but thas the calculation had been on a 
wrong basis. And then there isthe evidence of Stuart. He 
declares that the rate agreed upon between Chukerbutty and 
himself was 1-7 rupees per cubic foot, and that the letter of the 
10th March correctly states the agreement. His veracity has not 
been impugned, but it has been strenuously contended on behalf 
of the Nawab that in view of the figures in Exhibit 27, the 
estimate of cost of stone prepared by Mr. Gay, and of Stuart’s 
evidence as > the use made of those figures in arriving at the 
rate on which he and Chukerbutty ultimately agreed, if is im- 
possible that the rate of 1-7 rupees could have been for the 
three items of quarrying, dressing, and hauling only, and that it © 
must also have included loading, depreciation, royalty, quarry 
expenses, and incidentals. 


Their Lordships recognise the force of this criticism, and 
realise that the coincidence of the figures in Exhibit 27 with this 
contention is worthy of consideration. But at the same time 
they feel that it would be easy to atwribute too much weight to it, 
and more particularly as Stuart’s evidence was given in answer to 
interrogatories and cross-interrogatories administered on commis- 


‘gion, so that there was no opportunity of giving the examination a 


direction which would have elucidated the full significance of 
answers which now remain obscure. In the circumstances it is 
at least.as probable that the estimate of 1-7 rupees was limited to 
the three items as the result of a compact between Chukerbutty 
and Stuars reached by accommodation or possibly in error, as that 
the agreed rate of 1-7 rupees was not limited to the three items. 
As it ig involved in the Nawab’s admission of the 30th July, 1913, 
that there was an agreement for a rate of 1-7 rupees, and the only 
evidence on the record is that this rate covered the three items and 
no more, in the absence of contradicsion by Chukerbutty or anyone 
else able to speak to the point, their Lordships hold that this must 
be accepted, and the decision of the Appellate Bench cn this point 
upheld. 

It only remains to consider the defendants’ contention that 


they had established such “extraord'nary circumstances” as would 
justify the increase of the rate as provided by clause 25. The burden 
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of making this good was on thi defendarts) "and the question is 
‘whether they have succeeded in this. Wha;,then are the “ extraordi- 
nary circumstances”? The only direct evidence is that of Gay, and 
all that can be spelt out cf his evidence is that the circumstances 
oceasioning greater expenditure were (1) tae preparation of culvert 
stones, and (2) the importation ‘of labour. The first of these 
cannot be regarded as an extraordinary circumstance, for the 
schedule to the partnership instrument ,shows that it must have 
been within the contemplation of the parties when the contract 
was made, 

So there only remains the importaticn of labour, This may 
have occasioned an increase of expenditurs, but it certainly is not 
shown that it was an extraordinary circumstance that should raise 
the limit on the rate of expense prescriked in clause 25. This 
importation was due to an extension of tke quarrying operations 
and was a normal developmert of the business made by the defend- 
ants to suit their own convenience and meet their requirements, 
not as partners of the Nawab, but as na engaged_on the 
construction of the dock in Bombay. 


Their Lordships, therefore, hold shat no “ extraordinary 
circumstances” within the meaning of ciause 25 have been proved. 


Their Lordships will accordingly htmbly advise His Majesty 
to allow this appeal and to direct that the decree of the Appeal 
Court: should be set aside and that o? the original Court re- 
stored, (1) with the variation that so muca thereof as orders that 
in taking the account thereby directed “the Commissioner do 
allow for the costs of quarrying provided for in clause 25 of the 
partnership agreement for the Lingampalli quarries rupee one 
and annas five per cubic foot exclusivs of management and 
supervision, and add thereto annas two for royalty” be omitted, and 
that in lieu it be ordered and decreed that “the rate for the 
purpose of clause 25 of the partnership argeement was and shall 
be rupee one and annas seven per cubic foot for the cost of the 
quarrying of the Lingampalli quarries mentioned in the plaint in 
the suit, and that fhis rate covers only tke expenses of labour on 
quarrying and dressing the stones and hauling the same to the 
railway station, and that neither royalty nor any depreciation of 
plant or machinery is included in the rate so fixed” ; and (2) with 
the further variation that the declaration “ that the defendants are 
justified i in adding ten per cent; for extraordinary circumstances 
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under the said clause 25 of the said agreement” be also ‘omitted, 
Their Lordships recommend an ordez in the above form, as they do 
not wish to interfere with the discresion exercised by the original 
Court in its direction as to costs; and as to the costs of this appeal 
and the apreal to the High Court, they will recommend that there 
be no order save that each party bear his own, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


| PReSENr:—MR. JUStICE OLDFIELD AND MR, JUSTICE 
SADASIVA AlyaR. 


Sivanarasa Reddi and another Appellants (Plaintiffs 
1 and 2), 
v. 
Doraiswami Reddi and another, Respondents (Defendant 
? and 3rd plaintiffs). 


Co-owners—Rights of enjoyment of common property—Col-ection of rent by 
some co-owners only—TPheir liability to other owner for his share of collection if 
and when exists—Discussion of English and Indzan Law on the point—Trusts Act, 
S.90—Applicability and effect 

In a suit by some of the co-owners of a mitta against the other owner for the 
recovery of the defendant’s share of the peishkush plaintifis had paidon the 
mitta, the defendant pleaded tkat plaintiffs had collected rent from the tenants on 
the mitta and that as the amount which represented defendant's share of the 
amount so ccllected by plaintiffs was more than the amount payable by him as 
and for his share of the peishkush paid by plaintiffs, they were not entitled to 
recover anything from him. On the question arising as to the manner in whioh 
the collections made by plaintifis were to pe apportion:d—whether they were 
entitled to all they might collect up to a suin equal to their share of the total 
demand of the esata or whether they were entitled to retain only their. share of 
their total actual collections and were bounc to give credit to defendant for his 
share of the said collectious—ne/d that, in tha circumstances of the case, plaintiffs 
must be deemed to have made the c llections on behalf of all the owners of tha 
mitta, were accountaple to the defendant for his share of the collastions, and were 
bound to give him credit for the amount reprasenting such share. 


Second App2al against the decree of the Court of the Tem- 
porary Subordinate Judge of Cuddalore in A. S. No 7 of 1915 
preferred against the decree of the Court of the Additional District 
Munsif of Villupuram in O. S. No.‘15 of 1914. 








*5, A. No 872 of, 1917. 21st February, 1918, 
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T, R. Ramachandra Atyar, T. R. E: anuai Aiyar and. 


A. Krishna Aiyar for Appellants. 


Hon. Mr.T. Rangachariar and C. Padmanabha Avyangar 
for Respondents. 


The Court delivered the following | 

Judgments :—Oldfield, J.—1st and 2nd plaintiffs, appel- 
lints, with 8rd plaintiff, sued the defendant to recover the share 
of the peishkush they had paid on the mitia, which all own in 
common, defendant’s interest being one-fcurth. The defehce was 
that plaintiffs had col!ccted fromthe tenants sufficient to cover 
what they paid for defendant in addition to what they were en- 
titled to retain as their own share of the collections; and the 
issue between the parties relates to the manner in which the 
collections should be apportioned, plaintiffs contending that, as co- 
owners, they are entitled to all they may collect up to a sam equal 
to three quarters of the total demand of the estate ; defendant, as 
his case was put forward in the Lowen Appellate Court and 


finally here, that they are entitled to retain only three quarters of 


their total actual collections and must hold the balance in trust for 
him and credit it against the amount a have paid out on 
his behalf. 

Of these methods of calculation that proposed by plaintiffs 
is evidently open to the objection, regarded by the Lower 
Appellate Court as decisive, that it admits of one side collecting 
its share of the rents from the solvent cenants and leaves the 
other to collect ab excessive trouble and expense from the insolvent 
and recalcitrant, But plaintiffs have founded their contention on 
their alleged right as co-tenants to any enjoyment of the commen 
property, which does not involve their receipt of more than their 
just share of the profits realisable from it on the ouster of the co- 
tenants ; and this is supported by referenca to two Indian and two 
English cases, in which, it is contended, the law appnbable to the 
co-tenants is laid down. 

The first of these Nallayappa Pillai v. Ambalavana Pandara 
Sannadhi 1 no doubt dealt with collection of rents and it was said 
_ that ‘‘ not only was the kattalai, as one of the tenants in’ common, 
not bound to pay over to the mutt (the other) a moiety of what it 
received from the ryots, so long as such receipts did not exceed 
its proper share, but in an action against the kattalai to account 
for its receipts over and above what it wes entitled to, it was for 

1, (1903) I. L. R, 37 Mad, 465 at 477=14 M.L J, 91, 
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the mutt distinctly to allege and show that the kattalai’s receipts 
did in fact exceed its due share,” But the judgment proceeded, . 
“no averment of that kind having been made and no proof in 
support of it having been offered, the suit” (brought on an agree- 
ment, not, as the District Munsif had treated it for an 
account) “ necessarily failed.” The circumstances were peculiar 
and it appears from the record that, not only was the suit not for 
an account, but the kattalai had bean tendering paitas and pre- 
sumably collecting only its half share. With the English author- 
ities referred to, including Kennedy v. De Trafford 1 I deal 
later. The material fact is that the Court referred to the share 
of the receipts, not of demand ; and this is. in defendant’s favour. 

The other Indian decision, Mahesh Narain v, Nowbat 
Pathak 2 relied on as supporting plaintiffs, can in my opinion 
be distinguished. The dispute was between one co-tenant 
of a quarry anda lessee under another, the lessee’s rights being 
discussed as equivalent to those of his lessor ; and it was no doubt 
held that, as there was no ouster or destruction of the common 
property, the co-tenant plaintiff, who himself had not attempted 
or been debarred from any enjoyment of it, was not entitled to an 
account in the absence of proof that the lessee had taken more 
than his lessor’s just share of the stone. The case however differs 
from that before us in respect of the manner, in which the profits 
were claimed and in which they were obtained. Firstly in Mahesh 
Narain v. Nowbat Pathak °, they were claimed directly by the 
plainiiff, co-tenant,- while as the judgments show he was dis- 
claiming any liability to contribute towards the expenses incurred. 
Here, not only has defendant been ready to give and plaintiffs have 
not refused credit for the proper provortion of the expense incurred 
by the latter in collection, but also defendant’s claim is made in 
answer to one by plaintiffs to be reimbursed for expenditure, 
essential to the continuance of the common property in the com- 
mon ownership, but for which it would have been brought to sale 
by Government for arrears of peishEush and no profits could have 
accrued. It is not suggested that contribution is claimed from 
defendant in respect of any distinct portion of the estate, for which 
plaintiffs have not collected and he is at liberty to collect, or other- 
wise than for his unascertained share in the property as a whole. 

The second distinction betweer the present case and Mahesh 
Narain v. Nowbat Pathak 2, appears clearly from the quotation 
TE. R. (1897) A. O. 180. Z, (1905) L L. R. 32 Cal, 837, 
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from the judgment in one of the;English authorities now relied on, 


Henderson .v. Eason 1,0n which the Calcutta decisions are based. 


The claim in Henderson v. Eason 1, was to an account and shares 
of the profits derived by a co-tenant from common property, of 
which he was in possession and which he had cultivated directly, 
just as the lessee and the co-tenant lessor Ład enjoyed the quarry, 
which was in question in Calcutta; and it was observed that in 
such cases it is impossible to say that the co-tenant’” has received 
more than his just share. He takes the whole of the crops ; and is he 
to be accountable for any of the profits, when it is clear that, if 
the speculation had been a losing one altogether, he could not have 
called for a moiety of the losses, as he would have been enabled 
to do, had the land been so cultivated by fhe mutual agreement 
of the co-teants ? He receives in tzuth the return of his 
cwn labour and capital, to which his co-tenant has no right.” 
This ground of decision was as directly availablein Mahesh Narain 
v. Nowbat Thakur Pathak 2 as it is excluded by the facts before 
us, plaintiff’s acceptance of profits, to the making of which their 
own exertions or expenditure have not gone, except as regards the 
latter so far as they claim that defendant was jointly liable for 
the peishkush with them. 








The portion of the judgment in Henderson v. Eason 1 re- 
lating to a state of facts similar to those before us is also relied 
on, because it is also said to support plaint-ff’s claim, inasmuch as 
it shows that the English Common Law to be applied in the 
present case had previously been that, whilst the co-tenancy con- 
tinued, one co-tenant had no remédy against another, who had 
received the profits, unless the latter had keen expressly appointed 
the former's bailiff or the former had been ousted. Vide also the 
extract from Co. Litt. 200b in the argumiert. -And it is urged that 
this view is further supported by Kennedy v. De Trafford 3 in 
which Lord Herschel! said that a co-tenant collects rents in the 
right, which he possesses as such, anc does not need any 
special contract (such as was proved in that case) on any agency 
express or implied to justify him, in collecting, This dictum 
was however relevant only to the question then in issue, whether 
the co-tenant, who collected the rents, was on that account in a 
fiduciary relationship with the other co-tenant.which would debar 





1, (1851) 17 Q. B. 701. . 2. (1935) I. L. R, 82 Cal. 887. 
8 (1897) A. C. 180, 
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him from purchasing the property, when it was sold by a mort: 
gagee, There was no issue and no decision as to his liability to 
account for any part of his collections or its extent and there 
is nothing to affect the conclusion as to the liability in Henderson 
y. Eason 1 based on the statute, 4 Ann. C. 16, which was held 


- applicable in supersession of the Common Law, to "cases in which 


one of two tenants in common of lands leased at a rent payable 
to both receives the whole or more than his ‘proportionate share 
according to his interest in the subject of the tenancy,” that: 
“he is bailiff only by virtue of his receiving more than his just 
share and as soon as he does so, and is answerable only so much 
as he actually receives.” The statute is dependent on no local or 
temporary considerations and has been the English Law from 
prior to the date of its reception in India, as representing justice, 
equity and good conscience ; and, if there were no Indian provision 
for the case, I should treat it, not the earlier Common Law, as 
applicable. 


It is however argued, it seems to me correctly, that such 
provision is available in S. 90of the Trusts Act (II of 1882) the 
relevant portion of which provides that, “where a co-owner by 
availing himself of his position as such, gains an advantage in 
derogation of the rights of the other persons interested in the pro- 
perty or where any such owner, as representing all persons 
interested in such property, gains any advantage, he must hold 
for the benefit of all persons so interested the advantage so 
gained, but subject to repayment by such person of their due 
share of the expenses properly incurred in gaining such advantage.” 
It is unnecessary to decide whether the section was intended 
to embody the English rule, For it is sufficient that it applies 
to a co-owner's right existing like defendant’s in the present case, 
but unlike that in question in Mahesh Narain v. Nowbat 
‘Pathak 9 independently of and antecedently to the realisations, 
which not only his position as co-owner, but also his special exer- 
tions or expenditure enablehim tomake. Here defendant, as the 
plaint admits and the claim made involves, is a co-owner; and it 
is not disputed that he is, apart from plaintiff’s collection of the 
rents, entitled to a proportionate share in them. The co-owner, 
who collects them, can in the absence of arrangement with the 
‘others do so only as their representative, this appearing from the 
~I (1851) 17 Q. B. TOL, 3, (1905) I.L R. 82. Oal. 387. 
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fact that, if he attempts to-recover by suit, he is bound to join 
those others, either as plaintiffs or defendants, the Court being 
able to protect their interests at the execution stage by an order 


under O, 21, R. 15. Nepal Chandra Ghose y. Mohendra Nath Roy, 


Choudhury 1 and Pramada Nath Roy v. Ramani Kanta Roy 2. 
The terms of the section being fulfilled, plaintiffs under it must 
account to defendant for the advantage they have gained in the 
shape of the excess over their own proportionate shares in the 
collection. 

No other ground of appeal being argaied, this entails con- 
currence in the Lower Appellate Courts jJecision. The Second 
Appeal is dismissed with costs, ` 


Sadastva Aiyar, J. :—The plaintiffs 1 and 2 are the appellants. 
They and the 3rd plaintiff'own 3 share ina mitta and the 
defendant owns the remaining ith share. The lands in the 
mitta are enjoyed by tenants and the plaintiffs’ share of the 
net rents (after deducting costs of collection) isa #th fraction 
and the defendant’s the remaining ith fraction. Both the plain- 
tiffs and the defendant are jointly liable for the peishkush due to 
Government. ‘The plaintiffs paid more than their 2th share of 
the peishkush due for faslis 1319 and 1320 and the defendant paid 
much less than his ¢th share and hence the plaintiffs brought 
the suit for the recovery of the excess lover } share) paid by 
them, The defendant contended (among cther defences) that the 
plaintiffs have collected and enjoyed more than 2th share of the 
rents due by the tenants and that if accounts are taken, nothing 
would be found due to the plaintiffs, 


The District Judge passed an order ou the 27th January 1915 
calling for a finding from the lower Court, she material portions of 
the order being as follo ws :—‘ The defendant claims in issue 3 
that the rents collected by the plaintifs-should be set of against 
their demand. The lower Court has held that so long as the plain- 
tiffs have not collected more than their shaxe of the whole rental, 
they are not accountable to the defendant I think that the cor- 
rect view is that the plaintiffs are accountable for a proportionate 
amount on each patta.”. (Italics are mine) “ With joint holders, 
it would never do for one te be allowed to 2ollect his fraction of 
the total rent from the solvent tenants leaving it to his fellows to 
collect their dues from the other tenants: Each Jandholder ig 

1. (1904) I. G. R. 8T Cal. 707. 2. (1907) =. D. R. 35 Cal. 881 (PO) 
36 
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entitled to a proportionate amount from cach tenant who contracts 
with the landholders jointly. It is therefore necessary in this case 
to have a statement of account showing what has been paid by 
each pattadar or tenant to each landholder from the beginning of 
fasli 1818 up to date of plaint together with the expenses incurred 
by each landholder for collection. Accordingly, I remand this 
case fot submission of such an account.” It is not very clear 
from this remand order whether the District Judge thought (a) 
that after totalling the collections from all the tenants holding 
under several pattas, it should be ascertained whether the total 
amount exceeded #th of the total demand from all the holdings in 
the village and plaintiffs should account for the balance to the 
defendant or (b) whether the plaintiffs-should account for 4th of 
the total collections made by the plaintiffs to the defendant or (e) 
whether they should account to the defendant whenever they hat 
ecllected more than 3th of the demand due on any patta for the 
excess over that #th on that patta though their total collections 
from all the holdings might be less than th of the demand on 
all the holdings or ‘might be less than even th of the total 
amounts due by the tenants from whom they made collections. 
From the way however in which the accounts were afterwards 
taken by the District Munsif and by the Commissioner appointed 
by him without protest, ib appears that all the parties understood 
that the District Judge held that out of the net collections made 
by the plaintifs in each fasli from all the tenants they should 
account for th share to the defendaut while the defendant in 
his turn should account for 2th of his net collections (that is, 
collections after deducting expenses of collection) to the 
plaintiffs and that the acccunt should be taken in the 
above manner. When accounts were taken as above, it was found 
that a sum of Rs. 184 and odd was due by the plaintiffs them- 
selves to the defendant, and hence the Subordinate Judge (to 
whom the appeal has been transferred after remand) dismissed 
the plaintiffs’ suit with costs. The second of the grounds in the 
memorandum of second appeal before us, is as follows :—It 
having been admitted and proved that the plaintiffs did not collect 
more than their share of the rent from the ryots and they paid 
not only the peishkush due by shem but also that due by the 
defendant, the lower Court should have held that the plaintiffs 
are entitled to contribution and the suit should have been 
decreed.” It is not clear whether the expression “plaintiffs’ share 
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of the rent” found in this second ground of the appeal memo, 
means (a) plaintiffs’ share of the total annual demand from all the 
ryots ov.(b) whether it means plaintiffs’ share of the total 
demands due by those tenants alone frem whom they made 
collections or (c) the plaintiffs’ share of the demand on each parti- 
cular holding from the tenant of which they made collections, At 
the arguments Mr. T. R. Ramachandra Iyer for the appellants 
contended that as the plaintiffs’ total collections were not 
alleged by the defendant to have exceeded jth of the total 
demand due from all the ryots, the plaintiffs were not in law bound 
to account for 4th share of the net sum so collected by the 
plaintiffs as detailed against them by the lower Appellate Court in 
the remand order which decision was adopted by tle Commissioner 
in taking the accounts. a 


In support of this proposition of law, zhe learned vakil relied 
on the observations in certain English cases and on the dicta 
found in Nallayappa Pillai v Ambulavanc Pandara Sannathi t 
and Mahesh Narain v. Nowbat Pathak 2. A few more facts 
might be stated here to appreciate the rslative position of the 
parties. The defendants and the plaintiffs 2 and 3 were willing 
in January 1910 to have the lst plaintiff recognised as the 
“ manager” of the whole mitta estate snd registered by the 
Collector as “the senior joint owner” so that he may be re- 
cognised as properietor under Act IT of 1894 to exercise the powers 
“ of appointment of village officers, of repozting against them, of 
punishing them and so on. As manager, the Ist plaintiff alone 
issued pattahs to the tenants in faslis 1319 and 1320. And this 
could have been done on behalf of all the 4 joint proprietors. As 
regards arrears not collected from the tenants, all the 3 plains 
tiffs and the defendant filed suits jointly inthe Revenue Court for 
such arrears due for faslis 1320, 1321, and 1322 and most of the 
suits have been decreed in favour of all the four jointly. L'he 1st 
plaintiff says in his evidence: “Under ordinary circumstances, all 
the four mittadars should share equally profit and loss, The 
profit or loss can be ascertained only after payment of peishkush.” 
Each of the four mittadars seems to own the ku liyaram also in 
some of the lands in the estate and usually the rent due by each 
of the 4 mittadars as a ryot of these lands (tò the four mittadars 
jointly as landlords) is not actually collectad, but each debits the 








1. (1903) I, L. R. 27 Mad. 465, 2. (1905) I. L R. 32 Cal. 887, 
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tenis due by him in the account of collections which he gives to 
the common karnam (See the evidence of the Karnam P. W. 2). 
Where attachments or other proceedings have to be taken and ex- 
penses incurred, the net collections alone are considered as received 
by tke proprietor who has incurred the cost of such collections. On 
the above facts, it is clear to my mind that the justice and equity 
of the case is in favour of the view taken by the lower Appellate 
Court that every one of the co-owne7s must be deemed to collect on 
behaif of all every rupee he obtains as net collection from any ten- 
ant, that the net amount must therefore be brought into the 
compion'account and that each co-sharer is entitled to his fraction 
in that amount in proportion to his share. After I prepared my 


‘judgment up to this point, I had the advantage of a perusal of the 


judgment just now pronounced by my learned brother and as I 
entirely concur with him in his discussion of and conclusions on 
the Inglish and Indian precedents, I think it unnecessary myself 
to refer to them ox’ detail them, Where there is no risk, no question 
of adventure or enterprise, no question of the employment 
of real and appreciable labour or skill or capital or industry 
in the obtaining of pecuniary profits from the common pro- 
perty by one co-sharer, the reason of the decisions quoted 
by the appellant does not apply and even if there are old 
English decisions in which wide language is used as to the 
irresponsibility of a co-sharer to h:s ofher co-sharers under all 
circumstances, it should be remembered that the rights and liabili- 
ties of joint owners, joint debtors and joint creditors were looked 
at sometimes under the English Common Law in a too techni- 
cal manner not quite consistent with plain equity and justice and 
Iam not prepared to follow such old decisions, especially after the 
English statute of Anne was passed evidently in ordar to get rid of 
some at least of the said technicalities based upon the old forms of 
action. Of course where one co-sbarer obtains the amenities of 
mere comfort, convenience or residential advantage or of mere 
user and occupation without an adverse animus against the other 
co-owners, he cannot be treated as bound to account to his other 
co sharers as if he had obtained the common premises for the rent 
to which they could have been let to a stranger. 


In cases other than those in which the co-sharer eg- 
pressly intended to collect for his own share alone and made a 
demand on tenents for his own share alone, as in Nallayappa 
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Pillai v. Ambalavana Pandara Sannathi1, and was paid 
by the tenants expressly for or towards that share alone 
(those facts being required to be alleged and proved by that co- 
sharer in any litigation between him and other co-sharers, if he 
wants to rebut the natural presumption shat he collected for the 
common benefit), plain law and equity in my opinion is in favour 
‘of the view that he collected whatever he collects, on behalf of all. 


In the result, I concur in dismissing the second appeal with 
costs. 
A. S. V. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—SiR Joun Watlis, CHIEF JUSTIOE, MR. 
JUSTICE OLDFIELD AND MR. JUSTICE SESHAGISI AIYAR, 


Thavasi Ammal alias Appellants in all the L. P. Appeals. 


Mahalakshmi Ammal (Plainti;fs Nos. 4, 2 and 8 in all 
and others the suits). — 
v. Da 
Salai Ammal ... Respondent in L. P. Appeal No. 198 


of 1916 (Defendant). 
Landlord and tenani—Nature of tenancy—Burden of proof—Transfer of 
| Property Act, S. 106—Eguitable Estoppel—Compensation for buildings erected by 
the tenant. 

Where the plaintiffs the landlords set up a parsicular tenancy and sue to eject 
the defendants as their tenants and the defendants admit that they are tenants but 
plead that they are entitled to a permanent right of occupancy, the burden is on 
the defendants to make out their plea, though the particular tenancy set up by 
the plaintifis is not proved. 

In such a case, the result will be that if no further evidence islet in, the 
tenancy will be of the nature specified in 8. 106 cf the Transfer of Property Act 
and if sufficient notice as required by the section is given, the tenants will be liable 
to be evicted. : 

The tenants will be entitled to compensation for buildings on eviction only if 
they prove that the landlords encouraged them to e-ect the permanent buildings. 

Appeals under clause 15 of the Letters Patent from the judg- 
ment of the Honourable Mr. Justice Philips in City Civil Court 
Appeals Nos, 21, 23 and 24 of 1915 respectively, preferred against 
the decrees of the Court of City Civil Judge, Madras in Original 
Suits Nos. 137, 185 and 134 of 1912 respectively. 

The Hon. The Advocate-General, T. Etheraja Mudaliar and 
M. Purushtham Naidu for Appellants. 

M. A. Thirunarayanachart and Satyanurthi for Respon- 


dents. 


2 


* L. P. A. Nos. 198 to 200 of 1916. 2nd October 1917. 
1. (1908) I. L. R. 27 Mad. 465. 
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Judgment :—Seshagiri, Aiyar, T :—As the City Civil Judge 
has expressed no opinion upon the facts as regards these appeals, 
it is desirable that he should be asked to give a specific finding on 
the question of equitable estoppel. The view taken by the 
learned City Civil Judge that because the particular tenancy set 
up by the plaintiffs has not been proved, therefore the suits should 
be dismissed is open to serious objection. There can be no 
question that the defendants admitted in these cases that they 
were tenants. Their defence was tkat they were entitled to a 
permanent right of occupancy. On the pleadings, therefore, the 
burden is on the tenants. The posicion stands thus. The plain- 
tiffs sue the defendants as tenants ; the defendants admit that they 
are tenants, but say that they have a right to be on the soil per- 
manently, The result is that if no further evidence were let in, 
by virtue of Section 106 of the Transfer of Property Act, the 
tenancy should be held to bea monthly one. Consequently 
although the plaintiffs might have failed to prove the particular 
tenancy set up by them, if sufficient notice as required by Section 
106 had been given, they would be liable to be evicted. 
It is not disputed that .such a notice was given in these 
cases. Therefore the right of eviction is established in favour 
of she landlords. The further question as to whether the 
tenants are entitled to compensation would depend upon the 
evidence adduced in the cases. As i said before, there is evidence 
ai any rate in some of the cases of a kind which, if believed, 
might lead to the conclusion that the landlord encouraged the 
tenant to erect a permanent building. That is a matter upon 
which the opinion of the City Civil Judge should be given, I am, 
therefore, of opinion that the cases should be sent back for a 
finding whether the landlords encouraged the defendants to build, 
and if so, what is the compensation to which the tenant in each of 
these cases is entitled. One month will be allowed for the return 
of the finding and seven days for objections. 


` The Chief Justice and Oldfield, J:—We concur with the 
order proposed by Seshagiri Aiyar, J. 


[In compliance with the order contained in the above 


judgment, the City Civil Court Judge Madras, submitted findings to 


: O 8.184 of 1912 O. 5 187 of 1912 : 
the effect, that in 5,6,0. A. 84 of 1915 894 0,0. C.A. Blof 1915 Ë WAS 


not proved that there was any express agreement or encouragement 
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given by the plaintiffs to the defendants in question to erect tiled 


: O. 8 185 of 1912 
uses, but in Ogre 0 k as aioe that suh, an agreement was 


made out by the defendant. The learned Judge submitted the 
amount of compensation awardable to the. defendant in each 
case, if it be found that he was entitled to claim compensation. | 


The Court delivered the following 


Judgment:—In two of the three cases covered by this 
finding, the learned City Civil Court Judge has found that it is 
not proved that there was any express agreement or, encourage- 
ment given by the plaintiffs to the defendants in question to erect 
tiled houses, and we see absolutely no reason to differ from this 
conclusion. In these circumstances we think that. our former 
judgment concludes the case and therefore these appeals must be 
allowed. We reverse the decrees and give judgment for the 
plaintiffs as prayed for, with costs throughout, 


As regards the 3rd case, the City Civil Court Judge has 
found that there was such an agreement or encouragement, We 
feel reluctant in the circumstances of the present case ta differ 
from that finding. But we do not think that the evidence upon 
which the learned Judge has acted is such as can safely be relied 
upon. It consists of the evidence of the defendant and her 
husband who are interested, and they are also supported by 2 
witnesses who are apparently in the same position as the defen- 
dant, as they also own tiled houses on ths sites belonging to the 
plaintiffs. They are therefore distinctly interested. 


Then there are certain discrepanciee to which the learned 
Advocate-General has called cur attention. Itis alleged in the 
particulars put in on behalf of the defendant that the agreement 
was entered into in 1903 when the hcuse was built. But the 
evidence of two witnesses goes to” show that this agreement took 
place 2 or 3 years later, whereas one of tae witnesses puts it even 
earlier than 1903. Then there is the fact that in the particulars 
which were given in connection with this case, the alleged agree- 
ment is said to have been made by the 2nd and 8rd plaintiffs in 
the presence of the Ist plaintiff. The evidence now is that it 
wag made by the 2nd plaintiff in the presence of the Ist plaintiff 
and that the 3rd plaintiff was not there at all. It is obvious that 
oral evidence of this kind is exceedingly easy to procure, and on 
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the other hand it is impossible to rebut it effectively. All that 
the plaintiffs can do is to deny the evidence on the other side. In 
the circumstances of the case we reluctantly come to the 
conclusion that this evidence cannot safely be acted upon. 


. Weare unable, therefore, to accept the finding of the City 
Civil Court Judge, and in the result we must give the same decree 
in this as in the other suits, Six months’ time will be allowed 
for removal of superstructure, in all cases. 

C. A. S, 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR, JUsrIce OLDFIELO AND MR. JUSTICE 
SADASIVA AIYAR, 


Sri Sri Vikrama Deo Garu, K.C.LE., Maharajah Petitioner* 


of Jeypore (Plaintiff). 
v 


Sri Rajah Tyadapusapathi Rudra Sri Lakshmi Respondents 
Narasimha Rupa Sadursa Annamarad Dugaraju (Defendants). 
Dakshina Kavata Dugaraju Bahadur Garu and 
others. 


Vizagapatam Agency Rules, R 10, 0b. 5—" Suit for land or other immoveable 
property'’—Meaning of—Letters Patent (Madras) S. 12 —-Suit by purchaser of 
mokhasa.to recover the amount of cess paid by him, against the registerad Zamindar 
and others—Whether a suit for land —No previous permission necessary for the 
institution of suit. 

The description ‘' suit for land or other immoveable property’? in the Vizaga- 
patam Agency Rules R. 10, cl. 5 should be construed in the light of the authorities 
which have construed a similar desor ption in 3. 12 of the Letters Patent (Madras), 
as covering all suits in which,a deoree is asked for operating directly on the land 
in accordance with the principle that all questions relating to lands should 
be ordinarly decided by the court within whosa jurisdiction it Jies. 

Sundara Bai Sahiba v.:Tirumal Rao Sahib 1, referred to. 

Srinivasa Aiyangar v. Kannappa Chetty 2, distinguished. 

Where the plaintiff who isa purchaaor of a mokhasa held by some of ihe 
defendants, in a court sale in execution of a decree against the first defendant, the 
Zamindar, part of whose estate they were, paid the cess which he was held liable 
to pay, and sued for a deorea against the first defondant, the registered Zamindar 
for the amounts collected by him or in the alternative against the others for the 
amounts not collected from them and for an injunction restraining the first 
defendant from collecting in future or interfering with the plainsiff’s collecting, 
such a suit is a suit for land within the meaning of R.10 Ol. 5 of the Agency 
Rules, as the declaration of the plaintiff's character as lund-holder under S. 73, 
Local Boards Act,amounts to a determination of his and first defendant’s interests 
in the mokhasa immoveable property. 


*C.M P.No. 3485 of 1914. &th January 1916. 
1, (1909) 83 Mad p. 181. 2. (1915) 80M. L, J. p. 120, 
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' No previous permission of the Agent is necessary for the institution of such 
2 suit. 


Petition under Rule 20 of the Agency Rules, Vizagapatam, 
praying the H igh Court, that in the circumstances stated therein 
will be pleased to direct the Agent to the Governor at Vizagapatam 
to review his judgment in A. S. No. 4 of 1914 preferred against 
the decree passed in O. S. No. 9 of 1913 on the file of the court 
of the Special Assistant Agent, Korapet Division. 


Hon. Mr. B. N. Sar ma for the Petitioner 


G. Venkataramiah, P. Narayanamurthi and V. Ramesam 
for the Respondents. ` 


The court made the following 


Order :—No valid objection has been made to the judgment 
under appeal, But, the question being one ofjurisdiction, we are 
constrained to decide on a ground not referred to in it, though it 
was considered by the Assistant Agent, that the suit, being one for 
land or immoveable property, could be filed in an Agency court 
without the Agent’s previous permission. 


Agency Rule 10, clause 5, repeats tha description “ suit for 
land or other immoveable property ”, which occurs in the Letters 
Patent of this High Court, S. 12 ; and we have been shewn no 
reagon why the authorities, in which that description was construed 
in the latter connection should not be considered also in the former. 
The decision of this court, like those in Calcutta, have given it a 
wide construction, as covering all suits, in which a decree is asked 
for “operating directly on the land in accordance with the principle 
that all questions relating to lands should ordinarily be decided by 
the court, within whose jurisdiction it lies.” Sundara Bai Sahiba 


v. Tirumal Rao Sahib 1. Srinivasa Aiyangar v, Kannapa Chetty 2. 


has also been referred to; and althorgh the judgment of 
Seshagiri Aiyar, J., identifies the descziption in the Letters 
Patent only with clauses (a), (c) and (e) o? S. 16, Civil Procedure 
Code, that is presumably because reference to clauses (b) and (d) 
was unnecessary for the purpose of the casa before him. since he 


_expressly referred to the judgment in Nalam Lakshmi Kantam v. 


Krishnaswami Mudaliar 8 in which the latter clauses also are 
specified. This is material, becatise, plaintiff-appellané contends 
that his suit is for land, because if involves a determination of the 
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nature contained in clause (d) of an interest in immoveable 
property. : 
Plaintiff's allegations in his plaint, on which (and not on the 
defence) the jurisdiction must depend, are that he brought the 
mokhasas held by some of the defendants in a court sale in execution 
of a decree against the Ist defendant, the Zemindar, part of 
whose estate they were ; that the Collector held him liable for cess, 
which he paid, and that he is entitled to recover the amount 
claimed from the defendants nowithstanding S. 73 of the 
Local Boards Act (Madras Act V of 1884), He has impleaded 1st 


- defendant, because the latter, being still the registered Zemindar 


is colleeting cess and has filed some suits for it. Plaintiff asks 
for a decree against 1st defendant for the amounts thus collected 
by him or in the alternative against the others for amounts not 
yet collected from them and for an injunction restraining lst 
defendant from collecting in future or interfering with plaintiff’s 
collecting. In effect, he alleges that the court sale made him 


-landholder for the purpose of §.73 of the Local Boards Act and 


asks the court to negative Ist defendant’s-right to deny this. We 
think that the declaration of plaintiff's character as landholder 
under 8. 73 amounts to a determination of his and 1st defendant's 
interest in the mokhasa immoveable property; and that therefore 
the suit is for land within the meaning of Agency Rule X, clause 5. 


Plaintiff’s suit was therefore, in our opinion, rightly filed in 
an Agency Court ; and no previous permission for its institution 
there was necessary. The Agent's decision must be set aside and 
the appeal must be remanded to him for re-admission and dis- 
posal on the merits. Costs will abide the event. Those up to 
date will be provided for in the agent’s final order. 

C. A.S. i 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


PRESENT :—MR, JUsSTIOE PHILLIES AND MR. JuUstom 
| 
KRISHNAN. 


Aga Mubammadally Beg Sahib. ... Appellant * (Plaintiff). 
v. 
Chendragiri Venkatappayya and others... Respondents (Defen- 
dants). 


Transfer of Property Act, Ss. 60'and 62—Uswfractuary mortgage—Stipulation 
for payment of principal and interest by appropriation of the usufruct—Option to 
redeem on a particular date before the expiry of the teriod—De fault—Redempition, 
autt for, before expiry of the original term—Not marntainable—Postponement of 
redemption for a period of 37 years; if @-clog on redemption, 

Under an usuftuctuary mortgage executed in 19(2 the mortgagee was put in 
possession of the property and the amount of the mortgage was directed to be 
worked off by applying the usufruct of Rs. 24a year, in discharge, firstly of the 
principal and secondly of the interest. In this waythe entire mortgage amount 
would be discharged in about 87 years. There was also a provision in the deed 
of mortgage that if payment of what was then due was made on 12-1-1912 the 
property should be handed over to the mortgagor but if such payment were not made, 
the mortgagee’s possession was to continue for the full term. No payment was 
made on 12-1-1912 but a suit for redemption was brought in 1916. Held that the 
suit was premature and was liable to be dismissed. gies 

The stipulation for payment on the 12th Jancary 1912 was not a personal 
‘covenant to pay so as to entitle the mortgagor under 8. 60 of the Transfer of 


Property Aot, to redeem the mortgage at any time after that date. It was’ 


merely a provision inserted for the benefit of the mozbgagor who having failed to 
avail himse/f of it, was bound by the terms of the orginal covenant. 


The provision in the mortgage deed that the mortgagee was to remain in 
possession until the morigage money was paid off ay the appropriation of the 
usufruct (a period of 37 years in this case) was not 2-olog on the equity of redemp- 
tion, the validity of such a covenant being expressfy recognised in 8.62 of the 
Transfer of Property Act. us 


Second Appeal against the decree of the District Court of 
Godaveri at Rajahmundry in Appeal ‘Suit No, 232 of 1916, 
preferred against the decree of the Court of the Temporary Dis- 
trict Munsif of Ramachandrapuram at Cocanada in Original Suit 
No. 87 of 1916 (O. S. No, 298 of 1915 on the file of the Cocanada 
District Munsif’s Court, Additional (O. S. N. 552 of 1914 on the 
file of the Principal District Munsif’s Court, Cocanada). 

B. Narasimha Row for Appellant. 

M. Patanjali Sastri and C. Rama Rew for Respondents, 
The Court delivered the following ie 

Judgment :—Philitps, J—Plaintiff, sppellant sues to redeem: 


an usufructuary mortgage‘executed in 1902 (Exhibit B). Under’ 
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that document the property was put in possession of the mort- 
gagees, and it was stipulated that the mortgage amount should be 
worked off by applying the usufruct, Rs. 20 a year,in discharge, 
firstly of the principal and secondly of the interest. A calcula- 
tion shows that the mortgage amount would be discharged in 
about 37 years. There is another stipulation that if payment of 
what is then due be made on 12-1-12 the property should be 
handed over to the mortgagor but if such payment were not made 
the mortgagee’s possession was to continue on the same terms as 
before. The payment was not made on 12-1-12 and this suit for 
redemption was brought in 19-6 and has been dismissed as 
premature. 


_ Ibis contended for appellant that the stipulation for payment 
in January 1912 is a covenant for payment, and that consequently 
the mortgagors are entitled to redeem after the time fixed for pay- 
ment had expired. A perusal of the document shows that there is 
no personal covenant to pay and that the stipulation as to pay- 
ment in 1912 is a provision: inserted for the benefit of the mort- 
gagors. They failed to avail themselves of the concession allowed, 
and it is expressly stipulated that ir default, the original covenant 
is 20 continue in force. On this ground appellant’s contention 
cannot be supported. 


I 


It is next argued that the provision in the deed that the mort - 
gagees are to remain in possession until the mortgage money is 
worked off is a clog on the quity of redemption, and that ‘effect 
cannot be given to such a provision. In support of this proposi- 
tion appellant’s counsel relies on three cases Sarbdawan Singh v. 
Byat Singh 1, Srinivasa Iyengar v. Radhakrishna Pillai 2 and 
Chekkangal Govinda Menon v. Chekkengal Chathu Menon 3. The 
first of these cases laid down that the conditions fettering the 
equity of redemption in thai particular case could noù be enforced 
but the learned Judges observed that it is impossible to lay down 
a hard and fast rule as to what should and what should not be regard- 
edas an improper restraint on the right of redemption. In Srinivasa 
Iyengar v, Radhakrishna Pillai 2, a stipulation that the mortgage 
was to work itself out as a sale for the principal amount, if the 
martgage amount was not paid on the stipulated date, was held to 
be unenforceable and that the right of redemption remained. The 





—, 


1, (1914) I, L. R. 36 All, 561. 2. (1914) I. L. R. 88 Mad. 667. 
3. (1914) 22 I. C. 907. 
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same two Judges in Chakkangal Govinda Menon v. Chakkangal 
Chathu Menon 1, held that-a stipulation that the property should 
only be redeemed during certain months'of each year was unen- 
forceable, but in that case also there was a personal covenant 
to pay and the provisions of S. 60 of the Transfer of Proper- 
ty Act (Act IV of 1882) applied. On the other hand postponement 
of redemption for, long periods has been allowed by the Courts, 
ie, 26 years in Rambakan Singh v Ramkar Singh 2, 58 
years in Ram Prasad v. Jagrup 8, ‘aad 59 years in Dulari v. 
Lal Bahadur Singh 4. Apart from tae question of whether 
the onerous nature of the restriction is such as to justify a 
court in refusing to enforce it, there is in this case a further 
point in respondents’ favour, t.e., that a covenant for the mort- 
gage money to be worked out by the usufruct is one that is 
not uncommon in the country and the validity of such a 
covenant has been recognised in Tirugnana Sambanda Pandara 
Sannadhi v. Nallatambi 5, and in Gunnem Dorayyav. Vadapallt 
Ayyanacharyulu 8, In the latter “case to which one of the 
Judges in Srinivasa Aiyangar v. Radkakrishna Pillai 7, was 
a party, it was expressly laid down, thas such a covenant is not 
illegal according to Indian Law. In “act such a covenant is 
expressly recognised in S. 62 Transfer of Property Act (IV of 
1882). The contention that the provisims of S, 60 of that Act 
must be read apart|from S. 62, and taat the right to redeem 
accrues when the money has become payable does not help the 
appellant, for it was held in Tirugnana Sambanda Pandara 
Sannadhi v. Nallatambi ë, thatin a mortgage like the present 
redemption could not be sought before ths mortgage was worked 
out, applying the general principle that the right to redeem and 
the right to foreclosure are usually co-extensive. It was held in 
. Hussain Begum v. Collector of Cawnpur 8, that the principal money 
only becomes payable when the payment becomes obligatory on 
the mortgagor. That this construction :s right in so far as the 
obligation refers to a debt being payable would appear from the 
fact that in a mortgage there may be no personal liability on the 
part of the borrower although prima facie a loan involves a personal 
Nability (Vide Ram Narayan Singh v. Adindranath Mukerjee 9,) 








1. (1918) 21 1. C. 907. 2, (1310) 101. 0, 248, 

3. (1912) 10 A. L. J. 157. 4, (1315) 28. I. C. 129. 

5. (1892) I. L. R. 16 M. 486. 6. (1914) 27 M. L, J. 296, 
7. (1918) I. L. R. 88 M. 667. 

8. (1907) I. L. R. 29 A. 471 at 4T4 s.c. 4 A. Ja J. 875 at 885. 


9. (1911) 32 M. L. J. 83. 
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and if there is no personal covenant there is no liability to pay and 
the money has not become payable. The conditions of the suit 
contract are such that no personal liability arises and therefore it 
cannot be said, as contended before us, that the money has become 
payable as soon as the contract was signed. In this particular 
case the money cannot become payable—as there is no personal 
covenant to pay; S. 62 of the T. P. Act must be applied and the 
mortgagors are only entitled to recover possession when the 
money is paid according to the terms of the contract. I may 
refer also to the decision of the Privy Council in Bakthawur Begam 
v. Hussain Khanum 1, where it was held that the right to recover 
possession accrued when the mortgage debt was actually satisfied. 
I do not think this view of mine is opposed to Rose Ammal v. 
Rajaratnam Ammal 2, as in that case there was a personal con- 
venant to pay. I would therefore hold that the plaintiff's suit is 
premature. ` 

If it were necessary to decide whether the restriction on 
redemption is so onerous that effect should not be givensto it, I 
would express my opinion that it isnot, The parties entered 
into the contract with open eyes, and the mortgagors were given 
an opportunity of evading the restriction, but failed to take advan- 
tage of it, Ican seeno reason why they should be given a further 
euqitable relief. I would therefore dismiss this second appeal with 
costs of lst respondent. 


Krishnan, J:—I agree with my learned brother that this 
second appeal fails, The language of the mortgage-deed is too 
plain to admit of any reasonable doubt that the dominant intention 
of the parties was that the mortgage amount and interest were to 
be worked off by the usufruct of the property which was agreed 
to be taken at Rs. 20 a year, the property being retained in the 


` mortgagee’s possession for the requisite number of years to enable 


that to'be done, An option is no doubt given to the morfgagors 
to pay the amount due, on the 12th of January 1912, but the 
document provides that if the money is not so paid, the “discharge 
is to take place only as aforesaid”, thatis, by the appropriation of 
the rent. The mortgagors, having failed to pay under that option, 
have lost their right to take advantage of it and their suit can 
succeed only if they have aright to redeem their mortgage by 
payment in spite of the special stipulation to let the morigagees 








1, (1914) I, Ù, R, 86 A, 198. 2, (1898) I. L.R. 28 M. 38 
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remain in possession till the mortgage amount and interest are 
worked off by the usufruct; admittedly the mortgage amount has 
not: been so worked off yet, In facta calculation shows that it 
requires 174 years to pay off the principal, which has to be first paid 
under the terms of the document. and another 18 years or 19 
years to pay off thé accumulated interest. 

The learned Advocate for the mortgazor’s assignee who is the 
appellant before us urged that on the construction of the document 
itself the mortgagors were entitled to repay the mortgage amount due 


at any time after the 12th January 1912 as they pleased. I agree ` 


that this contention is untenable on the Janguage of the document. 
He then argued that the covenant was a clog on the equity of 
redemption and should be treated as invalid and that it was no 
hindrance to the mortgagor’s claim to redzem. It is impossible to 
argue that an express covenant between the- parties that re- 
demption shall take place only at the end of a given term should 
be ignored or set aside as a clog on the equity of redemption if 
that covenant is otherwise valid, in the face of the rulings in Sri 
Rajah Satrucharla Ramabhadra Bohadur v. Sri Rajah 
Vatricharla Suryanarayana Raju Bahdur! Tirugnana Sambanda 
Pandara Sannadhi v. Nallatambi 2 Rose Ammal v. Rajaratnam 
Ammal 3 and Gunnam Dorayya v. Vadapalli Ay; yanacharyulu £, 


S. 62 of the Transfer of Property Act itself recognises the validity $ 


of such covenants. 

The learned Advocate however relied on the rulings in Srini- 
vasa Aiyangar v. Radhakrishna Pillai 5 and Sarabkhan Singh v. 
Bijai Singh ê as authorities in favour of his argument, In the Madras 
case the covenant was one whose effect was to putan end to the 
mortgage itself, the property being treated as sold; and clearly that 
covenant was an absolute clog on the equ.ty of redemption. In the 
present case we have only a postponement of the right to redeem for 
a period. In the Allahabad case it was nc doubt ruled that a post- 
ponement of the right to redeem may itself be a clog if it amounts 
| toan unconscionable bargain, A covenantmay be bad asa clog or it 
may be bad as an unconscionable bargaic; the two are distinct 
and independent grounds, and it seems ta me that it will lead to 
confusion of thought to mix them up. Assuming that a covenant 
to postpone redemption may be refused to be enforced if it is an 





1. (1880) I. D. R,2M. 314. 2. (1892) I. D. R. 16 M. 486. 
3. (1898) I. L. R. 23 M 38. 4. (1908) I. È. R. 27 M. 295, 


6. (1918) I. L. R, 38 M, 667, 6. (1914) I L. R. 36 A 561. 
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unconscionable bargain, it is of no wuse to the appellant, as here 
the question of the nature of the bargain was not raised or 
discussed in the lower courts and no evidence seems to have been 
given of it.’ The appellant relies on the facts that the period 
fixed is about 37 years and that the rent is to be taken 
at Rs. 20a year for the whole period as showing that the 
arrangement was an unconscionable one. We do noi know ifthe 
fixing of the rent was not morc to the advantage of the mortgagors 
than to that of the mortgagees as no evidence has been given on 


- the point. 


As for the length of the period Z am not able to say that it is 
enough in the present case to justify, by itself, an inference that 
the bargain was an unconscionable one. My learned brother has 
referred to cases where periods ranging from 28 to 59 years have 
been allowed. Further more, the mortgagors had the option to 
terminate the period in 10 years and their failure to do so is their 
own fault. The covenant in this case cannot therefore be set 
aside on the ground of its being an unconscionable one. 


The last argument urged by the learned Advocate was that, 
under 8. 60 of the Transfer of Property Act, if during the conti- 
nuance of a mortgage the mortgage money became payable, even ` 
for a day, the mortgagor at once got a right to redeem which he 
could enforce at any time thereafter even though there was a cove- 
nant against it. He cited the case in Chakkangal Govinda Menon 
v. Chakkangal Chathu Menon las an authority for this pro- 
position which he contended was applicable to the present 
case as the mortgage money was payable at any rate on 12th 
January 1912 if not afterwards, This argument seems to me to 
be very curious. It is based on the words “at any time after the 
principal money has become payable” in S.60 of the Act, 
The respondent's vakil has tried to meet this argument by urging 
that the word “payable” in the section applies only when there is 
an obligation on the mortgagor to pay which the mortgagee can 
énforce against him: although I think it is not necessary for me 
to decide the point as in my view the appellant’s argument fails 


‘on another ground as stated below, I wish, to guard myself against, 


being understood as adopting this view. It seems to me to be 

opposed to the view expressed in Rose Ammal v. Rajaratnam 

Ammal ®,where Mr. Justice Shephard held that money might 
1. (1914) 22 I C. 907. 2. (1898) I. L. R.23 M 83. 
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become payable by the mortgagor even thcugh payment could not 
be enfarced by the mortgagee. The reasons given in that case 
seem to me to have considerable force, Where a mortgagor stipu- 
lates with the mortgagee that, though he should not be 


called upon for payment forsa given time, hə should have the option ` 


to pay and redeem the mortgage during thas time, it appears to me 
to be difficult to apply the doctrine of the co-extensiveness of the 
right to redeem and right to foreclosure to this case and to refuse 
to him the very right to redeem that he has stipulated for, on the 
ground that the mortgagee could not sue him for money seems 
unreasonable; and a construction of S, 60 of the Transfer of 
Property Act which leads to that result seems to be of doubtful 
correctness. If in this very case for example the mortgage money 
had been tendered on the 12th January 1912 and was refused by 
the mortgagee, the mortgagor’s suit to compel acceptance and to 
redeem could hardly have been rejected and yet the view put 
forward will necessitate that result. The word ‘‘ payable” in S. 60 
_ seems to me to refer to the mortgagor's right rather than to his 
obligation and to imply no more than the mortgagor should have a 
right to pay, the mortgagee being under a corresponding obligation 
to receive ; the existence of a right in the mortgagee to enforce 


payment does not appear to be really necessary to make the word ' 


‘applicable, I do not however wish to: pursue the matter further 
or give a final opinion on it, for I consider that even assuming 
S. 60 applies, and not S. 62 cl. (a) and that money was payable 
on the 12th of January 1912 the appellant must still fail as no 
tender was made on that day and as the right to do so and redeem 
was not subsisting after that date or when the suit was brought. 
I think that it is a necessary condition under 8.60 that when 
payment or tender is sought to be made the mortgagor must have 
the right to make itas the section speaks of the payment or 
tender of the mortgage money “at a proper time.” For the time to 
be proper, the tender or payment must be one validly and properly 
made; and for that, the person making it must have at the time 
the legal right to make it. 


I do not consider the ruling in Chakzangol Govinda Menon 
v, Chakkangol Chathu Menon 1, to be against this view. That 
decisi seems to have proceeded on the ground that after the 
due-date-1n 1899 the mortgage money was always payable the 
1 (4914) Q4I O. 907. 
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arrangement referred ito therein apparently not affecting ib or 
the righi to sue but: only fixing a time for redemption and 
delivery of possession. It is therefore clearly distinguishable. I 
do not regard it as an authority for the proposition the appellant 


‘contends for. 


As the appellant’s arguments have all failed, his second appeal 
must be dismissed with costs of 1st respondent. © 
A.V. V. 


—— 


IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


PRESENT:—Mr. JUT»ə110E SPENCER AND MR. JUSTICE 


KUMARASWAMI SASTRI, 

M. Ponnusami Pillai and another ... 
v. 

Chidambaram Pillai and others ... 


Appellants* (Respondents). 


Respondent (2nd Plaintiff 
and Petitioner 3, 6 
to £0). 

Civil Procedure Code, O. 21, R. 16—Assignment of decree o f original court 
when appeal is pending—Assignee if entitled to execute decree on appeal—Hind u 
Law—Joint family—Partnership—Power of attorney—Death of one member—No 
termination of agency. 

An assignment pendente lite of the decree of an original court carries with . 
it the right to execute whatever decree may be passed on appeal. 


A power of attorney given to an agent by two members of a joint Hindu 
Re Sital 


Prasad ! Referred to. 

Appeal against the order of the Court of the District Judge 
of Tanjore dated 24-7-1916 in A. S. No. 375 of 1915 preferred 
against. the order of the court of the Principal District Munsif 
of Kumbakonum in C. M, A. No, 1125 of 1913 in O. 8. No. 40 
of 1911. 

A. V. Visvanatha Sastri for G. S. Ramachandra Iyer for 
Appellants. 

K. Ramachandra Iyer for Respondents. 

The Court delivered the following 

Judgment :—The firstiquestion to be decided in this appeal is 
whether the assignment -pendente lite of the decree of an 
original court carried! with it, the right to execute whatever 





*C. M.S A. No 39 of 1917- 19th December, 1917, 
1 (1916) 21 C. W. N, 620, 
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decree may be pagsedjin appeal. We hold that it did in this case, 
under the present ‘Code of Civil Procedure at any rate. 

The change of language‘in Order 21 Rule 16 compared with 
S. 232 in the old Code is ‘significant. It evidently arose out of 
the decision in Muthunarayana Reddi v. Falkarishna Reddi 1. 

It shows that.what is'really transferzed when a decree is 
assigned is not the'decree itself but the interest of the decree- 
holder in the decree. The word ‘ interest’ must mean the interest 
as finally determined, O. 22, R.-10 (1) comtemplates such 
an assignment of interest being made during the pendency of a 
suit (suit including appeal vide sub-clause 3 and R.11) and the 
continuance of the suit or appeal by the assignee, The mention 
in Ex, A., the deed of assignment, of the fact that the decree was 
under appeal clearly indicates the intention of the parties that all 
rights under the decree should pass. The assignees (respondents) 2 
to 23 in this court) in this case having in fact been brought on 
record as parties to the appeal must be deemed to have succeeded 
to all the rights and liabilities of their assignors (See Chunt Lal 
v. Abdul Ali Khan 2. In this view it is unnecessary to invoke 
the doctrine of lis pendens which applies under S. 52 of the 
Transfer of Property Act to immoveable property, a class of pro- 
perty into which a simple money decree cannot be treated as 
falling. ` 

The next question is whether a power of attorney given by 
two members of a Hindu trading’ family must be deemed to be 
terminated by the death of one of thenem ers. 

9. 253 (10) of the Indian Contract Act declares ‘that a 


partnership is dissolved by the death of a partner, There is no 


principle of Hindu law that a joint family is extinguished by the 
death of one member, but if one member dies without effecting a 
partition, his undivided share passes by survivorship to the sur- 
viving members of the family. In the present case the uncle 
Venkatachallam Chetty died without other heirs than his nephew 
Chidambaram Chetty with whom he was joint till .the day of his 
death. The whole of his interest therefore devolved on the 
survivor whose authority to the agent contained in the power of 
attorney remained unaffected by the death 3f one of the principals 
(See Re Sital Prasad 8), It is mot suggested that the surviving 








1, (1896) I. L. R. 19 M. 806=6 M. D: J. 172. 
2, (1901) I.L. R. 23 A. 831 at 835-6 3. (1916) 210, W. N. 620, 
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principal (1st respondent) has revoked or attempted. to revoke his 
authority under Eixh..B, The objection is a technical one coming 
only from the judgment debtors. The Ist respondent after being 
made a par:y to these proceedings has taken no part in supporting 
this objection. On both points the Districs Judge's decision was 
right, We must therefore dismiss the appeal with costs, 

A.V, V. i 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESSNT :— MR. JUSTICE OLDFIELD AND MR. JUSTIOH 
Sapasiva AlyaR. 


T. V. Sankaranarayana Aiyar, ... Appellant * (Petitioner). 
Receiver in I. P. No, 1 of 1913, 
Central Nazir, District Court, 
Salem, 
2. ii - 
Alagiri Aiyar, and others ... Respondents (Respondents), 
. Provincial Insolvency Act, (IIT of 1907), Ss. 16 (6) and 36 —Transfer by person 
afterwards adjudged insolvent—Date of adjudication—Relation back to presenbabion 
of petitidn by credator to adjudge transferor insolvent. 
A voluntary transfer by a person adjudged insolvent more than two years after 


„the dats of the transfer but on a petition presented by a creditor of the transferor 
_within two months of such transfer, can be avoided by the receiver of the ingol- 


vent’s estate under S. 36 of the Provincial Insolvency Act. Having regard to 
S. 16 (6) of the Act the adjudication as insolvent referred to in S. 86, has to be 
treated as made on the date of the presentasion of the petition in which the insol- 
vency proceedings originated. 

The provisions of the English avd Indian law, compared. 


i Appeal against the order of the District Court of Salem in I 
A. No. 36 of 1916, dated 23rd day of March 1917 in IL P. No.1 


of 1918, 


“K.S. Ganesa Aiyar for Appellant. 
'T, M. Krishnaswami Aiyar for Respondent. | 
The Court delivered the following 


= Judgments: Oldfield, J..—The question is whether the 
adjudication as insolvent referred to in S. 36, Provincial [nsol- 
veucy Act, isto be treated as made on the actual date of the 
order of adjudication or with reference to 5. 16 (6) on the date of 
the presentatior of the petition in which the insolvency criginated. 
I have had the advantage of reading my learned brother’s 
judgment and I tan, give. my reasons for agreeing with him 
shortly. wg i | E 


Pa. —— mama aan 


* A. A. O. No. 271 of 1917. 18th February, 1918. 
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“The important point is, I think, chat: the application of S. 16 
(6) is not subjected: to any explicit restriction. It uo doubt stands 
as part of the section relating to the ordez of adjudication and its 
immediate consequences - not as a separate provision, like 9. 43 of 
the English Act of 1883 and S. 51 of she Presidency Towns 


Insolvency Act. But- neither that nor the detailed comparison | 


relied on by respondents between the ‘previsions of the Provincial 
Act inter se and with those of the other Acts referred to goes far 
towards supporting their contention that 5. 16 (6) affects only the 
-provisions as to the date, from which the insolvent’s property 
vests in the Court or receiver not those relating to avoidance of his 
dealings with it., It has not in my opinicn been shown that there 
is any scheme of the Provincial Act, which entails any particular 
interpretation of 8. 36, with which alone we are concerned 
and with which alone I desire to deal The only acceptable pre- 
sumption, which has been suggested to us, is against an inter- 
pretation such as respondents’ which would allow the insolvent’s 
or the Court's delays to reduce the period before the petition, trans- 
fers during which are liable to be avoided, That presumption is 
-entirely in accordance with the provisions of S. 47 of the English 
“Act, under which that period ends, when the bankruptcy, as 
. defined in S. 43, begins, independently of the date of the petition 
vor time taken in its prosecution. ‘Respondents’ argument 
has been based mainly on the difference--between the wording 
of Ss. 36 and 37 of the Provincial Act and the 'inference that 
different dates for the end of the perioc were intended. That 
difference is perhaps due to adhesion to the wording of the 
corresponding English Ss. 47 and 48, the fact being disregarded 
that, whereas in the former the referencs, to the bankruptcy as 
fixing the end of the period did provide a date different from that 
provided in the latter by reference to tae presentation, of the 
_ petition, the dates provided in S. 36 read with 8. 16 (6) and in S. 
“37 of the Provincial Act would be the same. But, whether that is 
` s00 or not, I am not prepared to reject in favour of this inferential 
Si construction that which the unrestricted wording of S. 16 (6) 
“and the objects of the statute dictate. “Next Madhu Sardar v. 
h Khitish Chendra Banerj jee 1 and Hemraj Champa Lall v. 
Ramkishen Ram? are relied on as supporting a restricted 
application of S. 16 (6) since they negative its application to S. 34 








1. (1914) I. D. R. 42 Cal, 259. 2, (1916) 2 Pat. L. J. 101. 


Sankara- 
narayana 
Aiyar 

v. 
Alagiri 
Aiyar. 


Oldfield, J. 


Sankara- 
DATayang 
Aiyar 
v. 
Slagiri 
Aiyar. 





Oldfield, J. 


Sadasiva 
Aiyar, J. 


298 THE MADRAS LAW JOURNAL REPORTS. [VOL, XXXV 


(1). But I concus with my learned trother in respectfully doubting 
the correctness of the reasons given for those decisions and I 
observe that (1) they go further than respondents’ argument since 
respondents do not deny that S. 16 (6) controls the vesting provi- 
sions of the act, of which S. 34 is one, and (2) the case of ea-parte 
Fox 1 referred to in the former supports a construction of the 
English, Act similar to that claimed by appellant for the 
Provincial. 


In these circumstances appellant's contention must be accept- 
ed and the appeal must be allowed, the tower court’s order being 
set aside and the petition being remanded to it for re-admission 
and disposal with reference to the other quesiions raised. Costs to 
date here and in the lower court will be costs m the cage and will 
be provided for in the order to be passed. 


Sadasiva Aiyar, J:—The receiver appointed in an insolvent 
petition No. 1 of 1913 by the District Court of Salem is the appel- 
lant before us. The material dates are:—(1) On the 15th 
January 1913 a heavily involved debtor Saminadha Pillai 
assigned a pro-note of which he was the holder in favour of 
one Meikka Pillai ; (2) a creditor of Saminadha Pillai presented 
a petition on 7th March 1913 (within two months of the assign- 
ment) to adjudge Saminadha Pillai an insolvent ; (3) The District 
Court passed on this petition an order on Znd December 1915 
adjudicating Saminadha Pillai an insolvent. It will be seen that 
this order was passed nearly three years after the assignment to 
Meikka Pillai by Saminadha Pillai and about 1% years after the 
petition of the creditor (on which Saminadha Pillai was adjudged 
insolvent) was filed, though the filing itself of that petition 
was presented within two months of the assignment; (4) On 6th 
November 1918, the receiver filed a petition under §. 36 of the 
Provincial Insolvency Act III of 1907 to annul the transfer made 
by the insolvent on the 15th January 1913 on the ground that 
the transferor was ‘adjudged insolvent’ on 7th March 1913, when 
the creditor’s petition to adjudge the transferor insolvent was filed. 
That date, 7th March 1913, was (as stated already) within two 
months of the date of transfer, 15th January 1913, and was of 
course also within the two years mentioned in 5. 36, though the 
order of adjudication itself was passed on 2nd February 1915 more 
than two years from the date of the. transfer (15th January 1913). 
(1886) 17Q. 3. D 4, 
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The Receiver relied upon clause 6 of S. 16 of the Provincial Insol- 
vency Act which states that ‘an order of adjudication ‘shall relate 
back to and take effect from the date of the presentation of the 
petition on which it is made,” 

The learned District J udge following the view of the Judicial 
Commissioner of Oudh enunciated in (Jokhan Singh v. Deputy 
Commissioner, Fyzabad 1 held that the expression ‘‘ if the trans- 
feror is adjudged insolvent within two years after the date of 
transfer” found ing. 36 means “if the order of adjudication of 
insolvency is passed within two years after the date of the trans- 
fer ” and that, as the order was passed more than two years after 
the date of the transfer in this case, S. 36 did nob apply. He 
therefore dismissed the Receiver’s application. 


The contentions raised on behalf of the Receiver—appellant 

in this appeal are ably set out in grounds 8 to 8 of the Memo- 
- randum of Appeal as follows :— 

“3. Under S. 16, Clause 6 of the Act, the order of adjudica- 

tion relates back to and takes effect from the date of presentation 

_ of the petition for adjudication and the alienation being within 

two years from the latter date can be impugned and annulled 

under 5, 36 of the Act.” 

“4, The Receiver who represensg the general body of 

creditors cannot apply under S. 36 before the order of adjudica- 

tion on which alone the property of the finsolvent vests in him 


(wide S. 16, clause 2) and therefore he cannot be prejudiced by . 


the Court’s. delay and the length of the pendency of the list 
which has culminated in the order of adjudication.” 


“5, The learned Judge failed to note that S. 16, clause 6, is 
enacted to fix the earliest possible date for the debtor's estate, ” 


“6, Under S. 36 the alienation can only:be voidable against 
the receiver from the date to which under 8. 16, clause 6, his 
title relates back and not earlier. The two sections ought to have 
been read together and applied in deciding the point arising in the 
case,” 

© 7, The view of the lower court as to the scope of the 
“5, 36 is narrow and incorrect, as it would take away a large class 
of fraudulent and secret alienations outjof the Act while the very 
object of the Act is'to sirike at them{to’ p-otectzthe creditors.” ; 
1. (1914) 28 I, C. 924. 
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“8, The scheme of the Provincial Insolvency Act as well as 
the English Act as expressed by the framers as well as the reason 
of the thing and the weight of authority is in favour of the view 
pressed for the appellant and the lower court ought te have 
accepted the same,” 


Having heard ful] arguments on both sides, I am satisfied 
that both on principle and convenience, the appellant's above 
contentions ought to be allowed. S. 16 cl. 6 was clearly 
intended to enable the Receiver to get hold of all the properties 
of the ‘insolvent for the benefit of all his creditors as a 
class so as to distribute whatever is realised from the properties 
as equitably as possible among the said creditors. The English 
Bankruptcy Law goes further as by S. 38 all the property belong- 
ing to the bankrupt at the commencement of the bankruptcy 
itself, that is, on the date or the act of bankruptcy on which the 
creditors’ petition was grounded (which act, however, under S. 4 
of the Brankruptcy Act of 1914 must be committed within three 
months before the date of tha creditor’s petition) became vested in 
the Receiver. The Receiver's title may, thus, under the English 
Act, relate back toa period up to three months before the 
presentation of the petition, whereas, under the Indian Act, it 
could relate back only tothe date of the presentation of the 
petition. 


S. 42cl. 1 of the Bankruptcy Act of 1914 correspon- 
ding to S. 47 of the Bankruptcy Act of 1883 says that “any 
settlement of property not being a settlement made before 
and in consideration of marriage, or made in favour of the 
purchaser or incumbrancer in good faith and for valuable 
congiderabion......-00...... shal, if the settlor becomes bankrupt 
at any subsequent time within ten year's after the date of the 
settlement, be void agains; the trustee in the Bankruptcy, 
unless the parties claiming under the settlement can prove that 
ihe settlor was, at the time of making the settlement, able to 
pay all his debts without the aid of the property comprised in the 
settlement”, (The word ‘settlement” in the English Acts 
includes conveyances and transfers—see clause 4 of S. 42). Sub- 
Sec, 2 of S. 42 made even a settlement in consideration of marriage 
void, if made within two years before the date of the commence- 
ment of the bankruptey. The words “ becomes bankrupt’ were 
held to mean “commits an available ‘Act of bankruptcy,” 


Vv 
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-Fawcett v. Fearnel; Eż parte Harris, In re ‘James 2; and Inve . 
Ries: Ex parte Clough), per. Wright J, Wright J’s. opinion ` 


being approved in In re Hart: Ex parte. Green 4. The Indian law 
for the moffussil as enacted in S.. 36 of the Provincial Ingolvency 
Act omits the restriction found in clauses 2° and 3 of S. 42 of the 
English Bankruptcy. Act even ag regards eontracts and transfers 
made in consideration. of marriage and so “ar ws regards transfers 
not in consideration off marriage or made in favour of a purchaser 
in good faith and for valuable consideration reduces the ten years 
found in S. 42 clause 1 of the, English Bankruptcy Act: to two 
years. Again while the English Act counts the ten years from 
before the settlor ‘becomes bankrupt,’ that is, commits an 
available act'of bankruptcy, the Indian Act, makes the two years 
to commence from before the transferor is “adjudged insolvent.” 


By S. 51 of the Présidency Towns Insolvency Act of 1909, 
it is enacted that the insolvency of a debtor shall be deemed to 
havé relation back to and to commence at the time of the commis- 
sion of the act of insolvency on which the order of adjudication 
.ig made against him or the time of the first of the acts of insol- 
vency ‘(if there are moré than’ one) committed by the insolvent 
within three months next preceding the dates of the presentation 
of the’ insolvency petition. Thus S. 51 of 1909 Act follows the 


English law while S. 16 clause 6 of the Provincial Insolvency Act: 


dates the effect of the order of the adjudication from the date of 
the petition. 9. 52 Cl. 2 of the Presidency Act makes all the 


property of the insolvent vested in him at the commencement of . 


the’ insolvency available to his creditors in insolvency. S. 55 of 
the same Act is worded in a similar manner toS. 36 of the 
Provincial Insolvency Act. Having considered these provisions 
together, if is clear to. my mind that thz- Indian Legislature in 
its Act. of 1907 enacted for the moffussil did not intend to depart 
from the principles of and the reasons for the provisions made in 
the English Bankruptcy Act of 1883 (superceded by the English 
Act of 1914) except in matters of detail and except that the date 


of presentation of the petition was substituted from which the ` 


` Receiver was to calculate the period of two years mentioned in 
the.Ïndian'Act for the date of the available Act of bankruptcy 
. from-which the ten years’ period has tc be calculated by the 





1.6 Q.B. D. 20. ° < 2, (1875) L. R. 19 Equity 253, 
"8. “(1904) 1 K. B. 451, 7 4. (1912) 3K. B. 6 at page 16.. 
39 l 
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trustee in Ban'’cruptcy under the linglish Act ; (while the English 


` Act of 1883, S. 47, allows a donee to prove that the donor was 


able to pay all his debts without the aid of the gifted property, 
the Indian Act does not allow such proof to support the gift; thus 
the indulgence given td the donee in the Indian Act by reducing 
the ten years to two years is qualified by the refusal to allow him 
to proye that the donor was able to pay up his creditors and there-. 
fore did not intend fraud against creditors in making the gift). 

I find it difficult to believe that the right of the Receiver 
under 8, 36 to avoid transfers was intended by the Legislature to 
be dependent upon the pressure of work in the Insolvency Court 
or upon the cleverness of the insolvent in protracting the proceed- 
ings or upon the difficulty and delay in serving notices on all the 
creditors before the passing of the order of adjudication, Though 
the provision as to relation back in clause 6 of S, 16 of 
the Provincial Insolvency Act is not enacted as a separate 
section while the analogous provision as to relating back is a 
separate section (51) in the Presidency Towns Insolvency Act and 
the section as to relating back as to the trustee’s title in the 


. English Bankruptcy Act of 1883 is also a separate section (43) of 


that Act, I think the intention of the Indian Legislature was that 
S. 36 and 8. 16 (6) should be read together and that the words 
“the transferor is adjudzed insclvent’’ in 5. 36 means “ the 
adjudication of insolvency against the transferor takes effect” and 
not “the order adjudicating thas the transferor is insolvent is 
passed.” 

Reliance was placed by the respondents on the difference of 
language between S. 36 and 8. 37 of the Provincial Insolvency 
Ach in respect of the event from which the pericd before the 
transfer which the receiver wishes to annul has to be calculated. 
In 8. 36, the expression is “if the transferor is adjudged insolvent 
within two years after the date of the transfer,” and in 9. 37, the 
expression is “if such person is adjudged insolvent on a petition 
presented within three months after the date thereof,” (that is of 
the transier etc). Lt must however, be remembered that S. 37 
relates to the fraudulent preference of a creditor and its language 
is adopted largely from 5. 48 of the English Bankruptcy Act of 
1883 wherein tne relevant words are “is adjudged bankrupt 
on a b.nkruptcy petition presented within three months after 
the date etc,’ The provisions of S, 36 however vary very 
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largely as I bave shown above from the analogous S. 47 
of the Bankruptcy Act as regards the pericd, as regards the event 
from which the period has to be calculated ' to bar the Receiver 
and other minor matters and hence the Indan Legislature m 
framing its own language for S.: 36 seems to have aimed at 
brevity and, as 8, 16 (6) precedes S. 36, to have considered the 
words “ adjudged insolvent’ to be sufficiant as indicating that 
the date was the date from which the adjudication takes effect by 
the force of $. (16) 6. It is clear to my mind that a preferred 
creditor was mtended to be more lemertly dealt with than a 
voluntary, colourable, or fraudulent donee and hence while 
the former could escape S. oT if his preference took place 
beyond the short period of three months before the date of the 
petition, the Receiver was given two vears to attack a mere 
gratuitous donee transfer. This object of the Legislature will 
be defeated in many cases if S. 36 is narrowly construed as con- 
tended for by the respondent. Suppose a creditor is preferred 
Within three months before the presentation of the petition and 
there is also a voluntary gratuitous transfer within the same three 
< months before the date of the petition; if the respondents ‘ con- 
tention is upheld the preferred creditor can be successfully attacked 
by the receiver under S. 37 even though the order of adjudication 
is passed more than two years after the transfer to the-creditor 
while the fraudulent donee of the same dat2 cannot be so attacked 
under 8. 36. 

(Though S. 42 of the English Bankrcptey Act of 1914 uses 
the words “void against the trustee in Bankruptcy ” and though in 
that Section there is not found the expression “‘ may be annulled 
by Court” found in S. 36 of the Provincial Insolvency Act, it has 
been held ‘even under the Eaglish statute that " void’? means 
voidable. See Williams Bankruptoy Practice, 11th dition, 
pages 289 and 290.) 

Mr. T. M. Krishnaswami Aiyar for the respondents further 
relied upon certain decisions pissed under S. 34 of the Provincial 
Insolvency Act. That section however uses the words.“ before 
the date of the order of adjudication ” and: it relates to the cases 
of creditors who had realised assets in execition before the date of 
the order of adjudication.” It may be argued plausibly that the 
Legislature intended to favour creditors. who realised assets 
through Court as against the receiver in insolvency and that it 
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intended to make an'exception in favour of such creditors by S. 84 
notwithstanding $. 16 (6). ‘That seems to have been the reason 
of the decision in Madhu Sardar v. Khitish Chandra Banerjee 1 
in which case however, the respondent was not represented and in 
Hem Raj Champa Lalv, Ramakrishnan Ram 3. Speaking for 
myself, I am doubtful as to the soundness of these two decisions 
and though they may be distinguished as decisions passed in re- 
spect of execution creditors who had realised assets through court 
and as based on the special language of S. 84 mentioning “ the 
date of the order of adjudication,” Iam not inclined to support 
my view as to 8. 86 cn any such distinctions. 

Lastly it was argued that the Receiver is not without any 
remedy and that he could bring a suit under S. 53 of the Transfer 
of Property Act. But as has bean pointed out in Muhammad 
Habib Uilah vw. Mushtaq Husain 3 the person who is obliged to 


` take up the task of bringing a suit under S. 53 of the Transfer of 


Property Act is in a much worse position than a receiver entitled 
to attack a transfer under 5, 36 of the Prcvincial Insolvency Act 
in several respects such as the burden of proof and presumption of 
invalidity ; and the Legislature clearly intended to favour the 
receiver m insolvency more than an ordinary creditor relying on 
S, 53 of the Transfer of Property Act. 

In the result, I would allow the appeal and send the case 
back to the District Court for disposal of the other questions 
arising in the petition. Costs hitherto incurred will be provided 
for in the fresh order to be passed. 


A. V. V, 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PrESENT :—MR. JUSTICE AYLING AND Maz. JUSTICE 
PHILLIPS. 
Krishnaswami Aiyangar ... Appellants * (Defendants, 1 d 7), 

and' another 
v. 
Subramania Ganapatigal ... Respondents (Plaintiffs & Sth 
and another 3 Defendants). 


Transfer of Property Act, S. 6b (4) (b)—Lien for unpaid purchase money— 
Contract to the contrary—Vendors taking promissory moles from one of the vendess 
as consideration for the sale—Recital in sale-desd of receipt of entire purchase 

* §. A. No. 929 of 1916. gond November, 1917. 


1. (1914) I.D R. 42 Cal. 299. - 2. (1916) 2 Pat D.J. 101, 
8, (1916) I. I; R. 89 All. 95. : 
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money —Effect of —Suit by one of two vendors to enforce lien for unpaid purchase- 
money—Non-joinder —Suit, if maintainable 


It is opan to a vendor to accept security from tke. vendee for part of the pur- 
chase money in lieu of tha actual cash and thus lose his lien for unpaid purchase 
money. But whether he actually does so or whethar he accepts the agreement 
merely as collateral security for future payment is a question of the intention of 
the parties to be inferred from the document of sale and the surrounding ciroum- 
stances, giving due weight to thefact thatthe vandor has a statutory lien for 
unpaid purchare money which he can enforce in tha absence of an agreement to 
the contrary. . 

Flaintiff and another person jointly sold their lends to defendants 1 and 4 for 
Rs, 10,000 of which Rs. 8,650 were paid-in cash. For the balance of Rs. 1,850, the 
lst defendant alone executed two promissory notes in favour of each of the vendors 
fora moiety of that amount stipulating also fo: the payment of a fixed tate of 
interest. Some moneys had been paid towards the pronotes and the payments 
endorsed on them. The plaintiff sued to recove: the amount remaining due to 
him on account of the sale and claimed a charge on the properties sold, treating 
the amount as unpaid purchase money. He did nct make his co-vendora party 
to the suit notwithstanding the defendant’s objection, in his written statement, as 


to non-joinder. Held that there was no unpaid ` purchase money for which the- 


plaintiff could claim a lien and that his suit so far as it claimed a charge on the 
lands sold, was unsustainable. 

Second appeal against the decree of the District ‘Court of 
Trichinopoly in A. S, No. 345 of 1915 preferred against the decree 
of the Court of the District Munsif of Ariyalur in O. S. No. 717 
of 1914. ; | ; 

C. Madhavan Nair and M. Patayali Sastri for A. Krishna- 
swami Aiyar for Appellants. 


T. V. Venkatarama Aiyar and R. Rajagopala Aiyar for 
Respondents. 
The Court delivered the alou 


Judgments :—Phillips, J..—In this case the plaintiff and 
` another jointly sold certain lands to defendants land 4 for Rs. 
10,000 under Ex. A. The document rezites the receipt of Rs. 
10,000 in cash and at the end of the document the particulars for 
the receipt of Rs. 10,000 are given as follows:—“ Rs. 8,650 
received in cash,—Rs. 1,350 received as per two bonds executed 
separately in our favour by the aforesaid T, Krishnaswami 
Iyengar (the 1st defendant)”, One bond was executed in favour 
of the present plaintiff and the other in favour of his co-vendor 
Srinivasa Varadachariar. The plaintiff now suss to recover the 
amount due to him on account of this sa.e, namely Rs. 675 with 
interest. He also makes other claims with which we are not 
concerned now. The lower courts have given him a decree for 
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the amount due and have also given him a charge on the plaint 
property, treating the amount as unpaid purchase money. 

It is mow contended in appeal that this charge ought not to 
be given because the whole of the purchase money had been 
paid. This plea is based on two grounds (1) that the two pro- 
missory notes constituted part of the consideration to be paid for 
the land and were not merely collateral security for the unpaid 
purchase money and (2) that the vendors accepted the sole liabi 
lity of the Ist defendant in respect of those two promissory 
notes and exonerated the other vendee the 4th defendant. 
The appellant has quoted a large number of English cases in 
support of his plea, but it must be observed that the vendor's 
lien fer unpaid purchase money is cf-a somewhat different nature 
m English law from the statutory len granted under S. 55 (4) of 
the Transfer of Property Act, for in England the lien is an equit- 


“able lien and is based on the assumption that although the legal 


estate, passes at the time of sale, the equitable estate does not pass 
until the purchase money has been 2ompletely paid. 

For this reason the two cases quoted, vèz., Earl of Jersey v. 
Briton Ferry Floating Dock Company 1, and Winter v. Lord 
Anson 2, have no application here. Three other cases have been 
cited, viz., Dizon vi Gayfere 3, Parrott v. Siòeetland £, and In re 
Brentwood Brick and Coal Company 5. In two oi those cases, 
the consideration for the sale was the payment of an annuity to 
the vendor or his relations, and it was held that the vendor had no 
lien on the property in respect of the amount so secured. The 
third case was one where a consideration of £6,000 was agreed to 
be paid out of shares which were to be subsequently allotted by 
the vendee Company. It was thers held that the consideration 
had actually passed and that the balance which was due was 
secured by an agreement which was accepted in lieu of cash. The 
details of the cases are not of very much importance here except 
as authority for the proposition that it is open to a vendor to accept 
security from the vendee for part of the purchase money in lieu of 
the actual cash and thus to lose his l:en for unpaid purchase money. 
But whether he actually does so or whether he accepts the agree- 
ment merely as collateral security for future payment, is a question 
of the intention of the parties. Similarly in other English cases | 

1. (1869) 7 Eq. 409. "9. (1928) 57 E. Re L74. 


3. (1857) 41 E. R. 878, . (1885) 40 E. R. 250. 
6. (1877) 4 Oh. D. 562. 
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where a creditor accepted the liability of one of two or more joint 


debtors, it was held to discharge the other debtors in respect of ` 


the original debt due: (Vide Lythe v. Awt 1, and Thompson v. 
Percival 2.) 


We, therefore, have to consider in this case what was the 
intention of the parties when the sale was nade. When a vendor 
takes a promissory note from the vendee, it does not necessarily 
follow that he has given up his statutory’ | lien under 5, 55 of the 
Transfer of Property Act. (Vide Vellayapa Chettiar v. Narayana 
Chettiar *.) And even when the promissory note is given by a 
third person it has been held in Karuppiah Pillay v. T. R. 
Hari Row * that that fact raises no presumption that the lien has 
been abandoned. 


After a careful consideration of all taese cases it appears to 
me that we are thrown. back upon the facts of each particular 
case, and must infer the intention of the parties from the docu- 
ment itself and the surroanding circumstances giving due weight 
to the fact that the vendor has a statutory Hen for unpaid purchage 
money Which he can enforce in the absence of an agreement to 
the contrary. In the present case both courts have found that 
the plaintiff had not lost his lien. But the District Judge has nof 
discussed the ciruumstances of the case in any way, than by merely 
saying that it has been repeatedly held that a vendor does not 
lose his lien by taking’ a promissory note as part of his purchase 
money. But he omits to add that if he jakes a security as part 
of the consideration there is no unpaid purchase money for which 
he can bave a lien. The language of the document supports the 
appellant’s plea that the promissory notas were taken as part of 
the consideration, for the sale deed expressly recites receipt of the 
whole purchase money. ' It is algo significant that the promissory 
notes were executed by only one vendee in favour of the two 
vendors separately, one promissory note im favour of each and in 
the notes there is a stipulation for a fixed rate of interest. It also 


appears that monéy has been paid towarcs the discharge of these - 


promissory notes and the payments endoreed on the notes. It is 
also significant that the plaintiff has brought this suit without 
impleading his co vendor. He does not allege in the plaint to 
what share of the property sold he is entitled. But it is 











1. (1884) 7 Ex, 66923155 E. R. 1117 2, (1884) 110 E. R. 1038. 
3. (1918) M. W. N. 826. 4, (1911) 21 M. D, J. 849. 
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alleged now on his behalf that inasmuch as one promissory note 
was executed‘in-his favour-for one-half of the purchase money 
not paid in 'cash, he must be deemed to be entitled. to one: 
half of the property. There is however no evidence., that 
the actual cash was received by the two vendors in equal shares; 
and consequently there could be no presumption that the plaintiff. 
is entitled to a lien for one-half the unpaid purchase money, In 
the absence of the co-vendor, it would be inequitable to determine. 
the shares to which he and the plaintiff are respectively entitled, 
for possibly the co-vendor might have owned a very large fraction. 
of the. property -sold, in «which case’ the plaintiff would not be 
entitled to a lien for one-half of the unpaid-consideration. 


No doubt the plaintiff is entitled to the amount specified in 
the promissory note. But Iam of opinion that he cannot enforce: 
his-lien without impleading his co-vendor. No doubf in cl. (2) of 
S. 55, Transfer of Property Act, the benefit of a contract of sale” 
“jg annexed io, and goes with, the interest of the transferee.ag 
such, and may be enforced ky every person'in whom that interest 
is for the whole or any port thereof from time to time vested”, 
and it bas been held in Chidambaram Pillai v, Sivathaswami 
Thevan 1, that one of two co-vendees “can bring a suit without 
impleading the other. But in that case it was found as a fact 
that each of the purchasers had contributed half of the purchase 
money. There is no provision in cl. (4) of S. 55 similar to that 


. in cl. (2) and I have ndt been referred to any case in which it 


has been held that one of several vendors of immovesble property 
is entitled to enforce kis charge‘upon the property, without making 
his co-vendor’ a party to the suit. Objection as to-non-joinder of 
the plaintiff's co-vendor was taken in the lst defendant’s written 
statement, and an issue was Êramed as to whether the plaintiff 
was entitled to claim a charge. . 


In a case of this kind ‘where the meaning of the parties ‘i 5. 


not exactly obvious, I shoulc. be reluctant to interfere with the- 


concurrent findings -of two courts, if it were not, for the fact that 
the lower appellate court has not at all discussed the question ón” 
which the case really turns. I am of opinion on a consideration. 
of the language of the document, of the subsequent payments upon. 
the promissory notes, and- of the plaintiff's action in bringing 
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this suit separately from his co-vendor, ‘that’ it was the inten- 
tion ‘of the parties that the two promissory notes should form part 
of the consideration for the sale.. In that view, there is no unpaid 
purchase money for which the plaintiff can have a lien. Put in 
this way, the question at issue would seem to be one of fact, as is 
often the case when a document has to be interpreted, but it has 


always been held by this court that tke interpretation of a. 


document is a point of law which can be taken in second appeal. 
In this case, moreover, the District Judge has altegether failed to 
take into consideration the law on the subject when determining 
what was the intention of the parties and therefore I think the 
question is one of mixed law and of fact which can be dealt with 


here, And I may add that the learned vakil for the respondent . 


has not taken any objection. . - 


I would therefore allow this appeal w:th costs and malir the 
lower court’s decree by disallowing the pm s charge upon 
the land. 

Ayling, J i—I agree, 

A, V. V. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


PRESENT :—SIR JoHN. WALLIS, CHIEF JUSTICE AND MR. 
JUSTION“ NAPIER, 


Papala Chakrapani Chetti w. Appellant * (Plaintiff). 
: v. 
Latchmi Achi L, R. of the deceased Respondent (L.R of the 
lst Respondent Subramania Chettiar . Ist defendant, Ist 
| vide order dated 23rd February 1916, | respondent) ' 
‘on C. M. P. No, 465 of 1916. 


Morigage—Sub-morigoge—Original mortgagor executing different mortgages in 
substitution of the criginal morigage, without notice o? the Sub-mortgage—Rights of 
siib-mortgagee—Sub-morigage of some of the itemscf property comprised in the 
original morigage— Right of the sub-mortgagee against those items. 

Whare a mortgagor in ignorance of the existence rf a sub-mortgage executes in 
substitution of the original mortgage, two mortgages coveting two distinct portions 
‘of the property, whereby the original mortgage is discharged, thé sub-mortgagee’s 
rights under his sub-mortgage are not affected by tha two mortgages executed in 
substitution of the original mortgage. Narayana Mudali v. Raghavammal 1 
followed. ` 

“SA. No: 2592 of 1914, 9th January, 1918, | _ 
1. (1907) 18 M. L. J. 462. 
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Whare only some of the itema of property comprised in the original mortgage 
are sub-mortgagad the right of the original mortgagee to bring any one of the 
properties to sale for the amount of his debt is'vested in the sub-mortgagee, and 
the sub. mortgagee has the right io sell the mortgagee’s rights against those parti- 
cular properties for the whola amount dite to him which would be less than the - 
amount covered by the original mortgage and the mortgagor's remedy against him 


. ia just whet he would have against the original mortgagee if the latter sought to 


enforce his debt against those particular Bropeelieg pama, to redeem by paying ~ 
the amount sued for. , 
Ram Sankar Lal v. Ganesh Prasad 1 followed. 


Second appeal against the decree of the court of the Tempo- 
rary Subordinate Judge of Tanjore in A. 8. No. 40 of 1916 preferred 
against the decree of the Court of the District Munsif of Tanjore 
in O. 8. No. 379: of 1908. $ 


T. R. Ramachandra Aiyar, T. B. Krishnaswami Aiyar, 


N. A. Krishna Aiyar for Appellant. 


KE: N. diya Aiyar for the Respondent, 

The court delivered the following | 

Judgment :—This second appeal comes before us for reheare 
ing so far as the 12th respondent is concerned, our judgment in 
S. A. No, 2592 of 1914 and the decree being to: that extent set 
aside. The points arising have now been re-argued on behalf of 
that respondent. With regard to the question of proof-of the sub- 
mortgage sued on we do not think it necessary to say more than 
that we consider the proof sufficient. The point most strongly 
pressed on us was that the plaintiff's sub-mortgage does not now 
legally affect the property covered by the original mortgage which 
it purported to charge, that mortgage having been discharged by 
the substitution of two mortgages, Exs. C and D covering distinct 
portions of the property and executed by two different branches ` 
of the family, both documents being execufed in ignorance of the 
sub-mortgage in favour of the plainiiff’s predecessor-in-title. We 
have asked the learned Vakil for authority for the proposition that 
a sub-mortgage executed without notice to fhe mortgagor wasin- 
valid or that.such a sub-mortgage could be rendered inoperative 
except by redemption of the mortgaged property, and he has been 
‘unable to give us any such authority. He has contended, however, 
that substitution must have the same operation as redemption, 
the interest aftected having been destroyed. This proposition is 
clearly unsound in principle and has been negatived by authority of 
this-eourt. It was laid downin Jones v, Gibbons 3 that there ig no 

1. (1908) J. TL. R. 29 All, 395, 2; (1804) 9 Ves. 407=52 E, R. 659, 
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necessity. to give nobice'of an assignment to the mortgagor (vide also . 


Fisher on Mortgages, page 631 and Whiie and Tudor's: Leading: 


Cases in Equity, 7 Edn., Vol. II, page BE, ‘where the cases are - 


collected). In Matthews v, Wallwyn 1, it was held that the only 
rights of a mortgagor without notice of the assignment are that the 
assigneé holds subject to the account between him and the original 
mortgagee. This latter proposition was reaffirmed in Chambers v. 
- Goldwin 2, This prinziple applies both to payments made prior 
to the. assignment and to those subsequent to it. (Vide Halsbury’s 
‘Laws ‘of England, Volume 21, page 179 and Dizon v. Winch 3 
where the limits of the doctrine were.considered,) As pointed out 
in our previous judgment. the case in Narayana - Mudali v. 
Raghħhavammal 4 is a direct. authority on the point argued before 
us, It was there held thata subsequent mortgage in consideration 
of further advances to the mortgagor, although it might operate ag 
a merger of the earlier mortgage as between the original mortgagor 
and mortgagee, “ could not prejudice the rigats of the sub-mort: 
gagee or affect his rights to bring the mortgagee’s rights under 
the earlier mortgage to sale.” The right to the “ state of 
account ” between the original parties wae also recogniséd, but in 
that case as in this, it was found that’ tke mortgagor had paid 


‘nothing. The next point taken: was that the sub-mortgagee could . 


not bring a suit for sale of some of the, items covered by the 
original mortgage which items alone were sub-mortgaged to him 
“by Ex. B. Thére is nothing in. this cbjection, The rights of 
4 sub-mortgageé are stated in a decision of a Full Bench of the 
-Allahabad High Court in Ram Shankar al v. Ganesh. Prasad 8 
ao as follows :—A sub-mortgagee is entitled toa decree for sale. of 
‘the mortgagee rights of his mortgagor ‘subject to the right of 
redemption by the original mortgagor. Im this case the right of 
the original mortgagee was to bring any one of. the properties to 


sale for the amount of his debt, His right with regard to some - 


of those properties he has assigned by way of sub-mortgage for a 
sum less than the amount covered by the original mortgage and 
it is now vested iñ the plaintiff, The plaintiff has therefore the 
Tight to sell the mortgagee’s rights against ‘those particular pro: 


.perties for the whole amount due to him and -the mortgagor's’ 





1. ` (1798) 4 Ves_118=81 E, R. 64. 

. 4: (1804) 9 Ves 254=832 E. R., 600.. a NE pense 
8.- (1900) L.R. I Cb. 786. - | £. (1907) 18 M. L, d, 46g, ` 
A : 5.” 1908) I. L. R. 29 A. £85, 
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< remedy against him is just -what he would have against the origi-- 


nal mortgagee if the latter sought to enforce his debt against 
those particular properties—namely, to redeem -by paying the 
amount due and sued for. We must therefore set aside the decree 
of the lower appellate court with costs payable by the 12th respond 
ent both here and in the lower appellate court, and restore ‘the 
decree of the District Munsif. Time for #edon pon 15 extended 
for three months from this date, 
C: A. 8. - 





IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
PRESENT :—Ma, J pas OLDFIELD AND Ma, Justicg 


BAKEWELL. i 

Mallidi Dorayya Sa ai 4 optan ki (estion ba 

. v, v. 

Satti Veerayya as “Rennie (Countar-Patitioner- 
Plaintiff). 


Res judicata—Haecution proceedings—Order passed after notice, whether can 
be questioned at a later stage of the same execution proceeding 

Where in an exeoulion proceeding, the judgment debtor had notice to appear 
on a particular date and show cause ‘against attachment in execution of the decréa 
and he appeared and raised certain objections to the execution of the decree’the 
court after considering the. contention made an order for ‘attachment, he is 
debarred from subsequently raising any objection to th: order on any ground in 


‘subsequent stages of the same execution proceeding 


Mangal Pershad Dichit v, Girija Kant Lahiri 1 followed. 
Appeal against the order of the court of the Temporary Sub- 
ordinate Judge.of Cocanada dated. 18th August 1916:in A. S.No. | 
47 of 1916 preferred against the order of the court of the District 


-Munsif of Peddapur dated 19th November 1915 in ©. E, A. No. 


3231 of 1915.in-O. S.. No, 264 of 1905. 
Ganti Venkataramiah for Appellant. pr wae 


| P. Narayanamurthi for Respondent. 
The court delivered the following 


Judgment :—We can dispose of this appeal on only one of the 
grounds in the appeal memo, the fifth and we therefore, in 
no opinion on the others. . 

The order under appeal is one refusing to raise the: ttach: 
ment of the property of the defendant, appellant, in execution of 


So E E Nan 
“A.A. A, O. No. 127 of 1916. 8th October, 1917, 
1. (1882) I. L. R. 8G, 51. 
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respondent’s.decree, ‘The appeal has‘ been: resisted on the: ground 
that the appellant had notice to appeat on 14-8-15 and'show cause 
against’ the attachment and that he appeared accordingly, but that 
the court’ after considering his contention. ‘that the decree was 
satisfied, made an order for attachment, which, it-is contended, 
debarred him from subsequent objection cn any ground. “There 
is. no doubt regarding the facts and following Mangal -Pershad 
Dichit v. Girija Kant Lahiri 1, we must-hold that the order was 
conclusive. Argument to the contrary has been bised on the fact 
that the order was passed without referenca to the plea of limitation 
now relied on and in fact without its being submitied to the court. 
We do not think it necessary to go throug’ the authotities cited to 
show that in such circumstances the propriety of the order can be 
questioned by a subsequent petition, because they all relate to 
attempts to question it in ‘subsequent distinct proceedings, suits 
_or execution petitions, not as here, in the same proceeding at a 
later'date. To allow appellant’s contention would deprive the 
decision reached at any particular stage in an execution proceed- 
ing of-finality “and enable the judgment-debtor. to protract that 


proceeding indefinitely. Law and convenience being against him, | 


the appellant must fail. The respondent however, has succeeded 

-on.,a--point not taken in the lower courts. -We therefore 

-ismiss the appeal, but in the circuinstarices;- without “costs. 
OB. 


: ae 
ene mama, : 
$ 


-IN THE HIGH COURT OF JUDIVATURE-AT. MADRAS, 
' Pa ESENT :—MR, JUSTICE ABDUR: RAHIM AND MR. JUSTIOR 


PHILLIES, E . || 
Ti: Pi Govindan Nair P ani * (Plaintiff) 
x y 4 i ` é 
K. Cheruvamma alias Kalliani ... Reéesporidents (Defts, 1 to 9, 
Amma and others, a “11 < 14), 


` Transfer of Property Act, 8. 84—Deposit of. morigage’ money by person entitled 
„to, redeem—N otice of deposit sent through court to t-origagee—Befusal to actept— 

Suit for redemption—Liabitity for meshe profits i 
| The plaintiff who was entitled’ to “redeem a ‘usufructiary -mortgage ‘deposited 
the morigaga money in court. Notioa of the deposivwas issued by the court.to 
the, mortgagee who refused to accept the money... The money remained in deposit 
in court, In a suit for redemption by the plaintiff, held that there was a valid 
' tender of the mortgage money under S. 84 of tha Tratsfer of Property Act and that 











“4g, A. No. 548 of 1916, ' 2 t gh October, 1917.. 
1. (1882) I. L. R. 8'0. 51. 
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Govindan the mortgagee was therefore liable for mesne profits from the date when “the- 

Nair * money was Geposited and notice sent to the mortgages. f 
2.. , 

Cheru- Secord appeal against the decree of the court of the Tempo- 


vamma.  yary Subordinate Judge of Palghat at Calicut in A, S. No, 488-of 
i 1915 preferred against the decree of the court of the District 
Munsif of Ottapalam. 


0. V. Ananthakrishna Atyar for Appellant. 
K. P. M. Menon for Respondent. 
The court delivered the following 


Judgment :—The appellant had a melcharath executed to him 
in 1914 and on the basis of that melcharath he was entitled to 
redeem a mortgage in favour of the defendants. It appears that he - 
paid the amount due, viz., Rs. 1,000 into court and notice was sent 
to respondsnts that the money wasavailable to them in satisfaction 
of their mortgage. The defendants refused to accept the money 
and the money remained in deposit in court, Then the plaintiff 
had to institute a suit to recover possession of the property. The 

- defendants defended the suit which was dismissed by the first 
court, but in appeal the decree of the District Munsif was set 
aside. i : l 

The question we have got to decide in the appeal is whether 
interest on the amount in lieu of which the respondents were entitl~ 
ed to enjoy the usufruct of the property, ceased to run from the date 
the money was deposited and notice sent to the mortgagees. In 
a recent Full Bench decision of this court in Thevaraya Reddi 
v. Venkaiachala Pandithan 1, it has been held that a deposit 
in order to be effective within -the meaning of S. 84 of the 
Transfer of Property Act, must continue to be in court in order 
that the requirements of the section that the mortgagor in depositing 
the money should do all that is necessary to enable the mortgagee ° 
to withdraw the money may be satisfied. In that cage, the Full 
Bench had to consider the decision of a division bench of this court in 
Krishnas.vami Chettiar v. Tippa Ramaswami Chettiar 2. Though 
‘the ruling in the latter case was upheld so far as it laid down the 
general proposition that the deposit ‘in order to be effective within ~ 
the meaning of the law, must continue to be in court for such 
time as is necessary to enable the mortgagee to withdraw the 
money, on the question however, whether on the facts of t 1e case in 
Krishnasvamt Chettiar v. Tippa Ramaswami Chettiar 2, there 
1. (1916) LU, R. 40 M 804=31 M L.J 848 2. (1911). D. R. 85 M. 44, 
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was a valid tender within ` the meaning: ofS.. 84, Transfer 
of Property Act, my. learned brother sxpressed the opinion 
that there would be a valid tender within: the meaning of the 


law. Ialso made a suggestion to the. same effect. However - 


that may be, we have to see upon.the facts of this particular 
| case, apirt from any question of deposit, whether there was 


not a valid tender which the respondents refused. Notice was. 


given fo the respondents, and the mere fact’ that notice was given 
by court and that deposit had been made could: not make it 
any the less a valid tender. It might be something ` more than 
a tender; but it wasa tender none the less. There. was no 
question here of any difficulty as to the tisle of the mortgagees, 
and the tender was therefore made to the right pérsons,. That 
being so, we think the terms of §. 84 wera satisfied, j 

We reverse the judgment of the Subordinate Judge`on this 
point. The decree will have to be modified by awarding mesne 
profits from April 1914 till the responde : t3 surrender possession 
of the property. 

Both parties also agreed that mesne proie should be calcu- 
lated at 130 parag of paddy a year which is the rate admitted 
by the zespondents. Six months’ -tiore will be allowed for 
_ redemption of the property. The partiga will pay and ‘receive 
proportionate costs, - 

A, V. V. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


| PRESENT —MR, Juscica . SPENOKB AND MR., JUSTIOR 
KRISHNAN. | i 


Palikandi Katapurath Mammad sse . Plaintiffs * (Appel: 

’ and another -` : _ lants), 

i 35. | 

Matancheri Mammad ~ e Defendant (Respond- 
ent), : 


Bur ten of piroof—Genuineness of eet of decument—Onus on person ralyitig 
on doctement—Compulsory registration, effect of— Suit for possession on. foot of 
specific morigage— Mortgage found not tu be genwine—Claim for subrogation and 
possession on that footing, if can be advanced in secoad appeal. 

Where ‘a plaintiff sues to recover on foot of:a registered document whose 
genuineness is denied by the defendant, the onus.of i proving its genuineness -lieg 
on the plaintiff notwithstanding the fact that the Registrar, after an inquiry and 


“B. A No. 847 0f,1917. _-; 20th August, 1917, 
2 


Govindan 
Bee 


- Chera- 


, vamma ~ 


Palikandi 
Katapurath 
Mammad 
v, 
Matancheri 
Mammad. 


316 THE MADRAs LAW JOURNAL REPORTS, [vOL, XXXV 


Palikandi in spite of the defendant's opposition, ordered tha compulsory registration: of. the 
Katepurath document. 
Manimed 


a: Whera a person sues to recover property basing his fitle on a specific usufruc- 
Metancheri tuary mortgage which is found to be not genuine, he cannot be allowed for the 
Mammad. first time in second appeal, to set up a right of subrogation and claim possession 
on that footing. ` 

Appeal against the decree of the court of the Subordinate _ 
Judge of South Malabar at Calicut in A, S. No. 59 of 1916 pre- 
ferred against the decree of the court of the Principal District 
Munsif of Calicut in O, S. No. 787 of 1914. 

E. R. Subramania Sastri and K. P. Ramakrishna Atyar 
for the Appellants. 

C, Kunhiraman for the Respondent. 

The court delivered the following. 


Judgment :— Plaintiff sued to recover the two items of 
property in suit on the strengtb of Exhibit Aan usufructuary 
mortgage deed alleged to have bzen executed by the defendant to 
him. That document has been found by the lower appellate 
court not to be proved to have been genuine. It is argued before 
us that tke burden of proof has been wrongfully placed by the 
Subordinate Judge on the plaintiff to prove that the document waé 


genuine, because that document was found to be genuine by the . ` 


District Registrar when he held an enquiry and ordered the com- 
pulsory registration of it even though the .defendant denied its 
genuineness before him. It is difficult to see how this can be 
allowed to affect the question, the burden of proof being in. the 
first instance on the party setting vp the document to prove its 
genuineness. It may be as held in the Full Bench case, Atehut- 
ayya v. Gangayya, 1 that the Registrar was a court under S, 195 
of the Code of Criminal Procedure when he held the enquiry. 
Bui that view cannot affect the question of burden of proof which 
is the question here. We think the Subordinate Judge was right 
in putting the burden on the plaintiff to prove his document when 

he sued on if, l 
The next point taken is that as plaintiff has paid off. two 
previous usufructuary mortgages on the two items in favour of one 
Ali plaintiff should have been given Ali's rights under the doctrine 
of subrogation and this suit should have been decreed on that 
footing. Plaintiffs suit is for possession of the property. 
1. (1891) 1. L. R. 15 M. 1388=2 M. D. J. 64 (F. B.) = 
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` Assuming without deciding that plaintiff was entitled to be subro- 
gated to the rights of Ali he cannot recover possession in this suit 
on that footing as defendant was in possession of the properties as 

Tesee. of Ali even though the terms of tha’ two leases Exhibits D 
and H have expired, The lease rights of defendant will have to 
be adjudicated upon before possession can be taken away from 
‘him, We cannot well allow that to be done in this case as plaintiff 
did not set up his right of subrogation i in any of the lower ‘Courts 
and to do so now will complicate the enquiry, Plaintiff may en- 
force his rights, if any, by way of subrogation in a fresh suit if 80 
advised, when the question of the amount paid by plaintiff on 
defendant's behalf and the question, what the arrangement be- 
tween plaintiff and defendant was, whether to give a hypothecation 
or an usufructuary mortgage, may be cansidered. This suit for 
possession fails even if plaintiff has such a right. l 


_: . We think the decree- of the. Subordinate Judge is right and 
we dismiss this appeal with costs, 


| A vV. V. 


'IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[FULL BENCH] 


PRESENTI SIR Jous W AGUIS, CHIE? Jos rica, MR, JUSTICE 
OLDFIELD AND MR. JUSTICE SESHAGIRI Aryan, 


Vitta Tayaramma by her consti- ` Ap: nellant* ( (Plaintiff) 
" tuted -Attorney Kopparapu e h 
Chinna n D Dhani, 
D. g ; 
Chatakondu Bivayys and others. | Respondents (Defendants 
Sh ; l 1 to 8), ` 
: Hindu law—Widow—Re-marriage after conversion to Mahomedanism—Forl eix 
. ture of first husband's estate—Act XXI of 1850—Hindu Widow's Re marriage Act 
(XV of,1856), S. 2— Effect of. 
Held per Chief Justice and Oldfield, J (Seshagiri Iyer, J. dissanting):— 
Under the Hindu Law a Hindu widow who becomas a convert to Maho. 


medanism and then marries a Mahomedan, forfeits ty her re-marriage . her right 
„to her first husband's estate. 


Per Chief Justice (Oldfield and Seshagiri lyer, F, dissentiente). 
"8.2 of the Hindu Widow's Re-marriage Act slso applies to the case” “and 
“entails the forfeiture Murugayi v. Viramakali 1 followed: 
=B. A. No. 484 of 1917. 7 ~o “E * goth July, 1917. © > 
h 1. (1877) I, L. R. 1 M. £26. 
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Chowdappa v. Narasansma 1 overruled, Matungini Gupta yv. Ram Rutton . 
Roy 2, Hamid-un-Nissa Bibi y. Naiir-un-Nissa 8, Mula v Partab 4, Abdul Azis 
Khan v Nirma 5 referred to. 


Second Appeal against the decree of the District Court 
of Cudda, ah in Appeal Suit No, 196 of 1914 preferred against the 
decree of the Court of the Disirict Munsif of Proddatur 
in Original Suit No, 574 of 1913. l l 


The Court (Phillips and Krishnan, JJ.) made the following 
ORDER OF REFERENCE TO A FULL BENCH. 


Phillips, J.:—In this case the sole question for decision is 
whether a Hindu widow, whobecomes a Muhammadan and is 
then married to a Muhammadan, forfeits by ber re-marriage her 
right to her first husband's estate. There is no reported 
decision of this Court directly in point and the views held 
by the Calcutta and Allahabad High Courts are conflicting. 
In Matungint Gupta v Ram Button Roy® a Bench of five Judges 
of the Calcutta High Court (one dissenting) answered the question 
in the affirmative, by reason of 8, 2 of the Hindu Widow’s 
Marriage Act (XV of 185: ), whereas the decisions of the Allahabad 
High Court are to the contrary effect (Vide Adbul Aziz Khan v. 
Nirma 5) on the ground that 9.2 of Act XV of 1356 is applicable 
only to Hindu widows as such andis not applicable to Hindu 
widows who have ceased to be Hindu.- It has also been held in 
Allahabad that 8. 2 of Act XV of 1856 does not apply to the re- 
marriage: of Hindu widows, who are permitted by the rules 
of their caste to re-marry (Hamid-un-Nissa Bibi v. Nazir-un- 
Nissa 3 and Mula v, Partab 4). In the later case the Judges had 
hesitation in accepting the view, but followed the uniform course 
of decisions in their Court. Upon this. latter point, this Court 
has taken a different view, and so long ago as 1877 it was held 
in Murugayi v. Viramakali 7, that a widow of the Maraver caste, 
in which caste re-marriage is allowed, who has re-married has no: 
claim to the property. of her first husband. This decision was based 
not on $. 2 of Act XV of 1856, but upon the general principles of 
Hindu: Law. The principle relied on in that case was that a 
widow tikes the life interest of her deceased husband upon the - 
fiction that she is a surviving portion of her husband. This 


1, (1917) 28 M. L. T. 81 ~. & (1891) I. L. R.»19 C. 28y. 
8. (1909) I. L. R. 81 A. 170. 4. (1910) I L. R. 82 A. 489. 


6. (1913) I. L. R. 85 A 466, 6. (1891) I. I. R. 19 Cal. 219. 
: 7. (1877) I. L. R: 1 Mad, 226. - 
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decision was followed by Sundara Aiyar J. in In re. Dur aisawmy 
Thevan 1,-but he relied upon Act XV of 1856 and the same view 
‘was held in Rasul Jehan Begum v, Rani Surun Singh, ? and in 
Vithu v. Govinda 8. : 


Ina recent case in this Court Chowdappa v. Narasamma 
(S. A. No. 1510 of 1916) Seshagiri Aiyar and’ Napier, JJ., 
have followed the decision in Abdul Aziz Khan v. Nirma £ 


and declined to follow Matungint Gupta v. Ram Rutton Roy 6 i 


as being opposed to the ruling of the Privy Council in Moniram 
Kolita v. Keri Kolitami 6 that- a widow. does not forfeit her 
estate by reason of subsequent unchasiity. If, however, the 
principle. of Hindu Law relied on in Murugayi v. Viramakali 7 
is to be applied, 7.¢.,- that a widow continues to-be a surviving 
portion of her husband, her re-marriage, by which she becomes 
a portion of her new husband, does far more to remove the-fiction 
than mere unchastity. The question of whether a widow, who 
had been degraded or outcasted on accouct ‘of unchastity forfeits 
her interest ` was’ left undecided. The decision in Murugayi v. 
Viramakalt 7 and subsequént . cases do not appear to have been’ 
referred to in S,A No. 1510 of 1916, which was-appirently 
decided solely on the construction of Act XV of 1856, and therefore 
I think it is advisable that the general question before us should 


be referred to a Full Bench of this Court for decision. I 


-would like to add‘ with respect that-is appears to mə that even 
under 8.2 of Act XV of 1856 a Hindu widow who re-murrieg 
as a Muhammadan loses. her rights to her first husband's 
‘property. There is nothing in S. 2 which restrivts its provisiong 
to the re-marriage of Hindu widows as such, and [ cin see no 
reason for importing these words into the secu1on merely because 
the Actas a whole deals with re-mairriage of Hindu widows. 
While the Act as a whole is intended to legalise widow re- 
marriages, S. 2 ‘Specifically pruvides that re-marrage, though 


legal, shall entail a certain disability, and this disability is not in ` 


terms restricted to a re-marriage contracted While still a Hindu. 
But for the widow’s conversion to Mukammadanism, her re- 
marriage would entail forfeiture and there :s nothing in the Act 


1. “ (1912) 10 I. O 602- . (1895) I L. R 22 Cal 839. 


2 
a (1895) I. L..R <3 Bom. 821, £. (1613) I L R 83 All. 466. 
(1891) L: D. R. 19 Cal. 289. 6. (1380; I. L. R. 5 Cal. 226, 


7. (187 PI. L. R. 1 Mad. Sas. 
gh Bapottea- in- 28° ML, T. 81=(1918) M: W.N: 274=7 L.W. 411=44 
I; 0. 
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FR to suggest that such conversion is to remove her disability. If-it. 
Vitta were not-for the decision in S. A. No. 1510 of 1916 “1 would, 
Tayaramma with all respect, follow the decision of the Calcutta High Court ; 
Chatakondy but in view of that decision of this Court, I would refer the 
Sivayya. following question to a Full Bench :— 

Phillips, J. “Does a Hindu widow, who becomes a Muhammadan and 
marries a Muhammadan, by her re-marriage forfeit her interest 
in her first husband’s estate? ” 

Krishnan, J. Krishnan, J :—In the suit from which this Second Appeal 
arises, plaintiff sued fora declaration of his title toa house and 
for the recovery of its possession. The house originally belcnged 
to one Pullayya, a Kapu by caste, and on bis death his widow 
the 5th defendant inherited a widow’s estate init under the Hindu 
Law, Some 10 years before suit she became a Muhammadan and 
soon after, married a Muhammadan husband in the nikka form, 
It may be mentioned here that Kapus do not allow re-marriage of 
widows in their caste, but-the 5th defendant married a Muham- 
mdan. Plainiiff’s title is based on a sale deed executed to him 
by the 4th and the 5th defendants. The 4th defendant was the 
sole next reversioner of Pullayya ai the time of plaintiff's sale, 
but at the time the 5th defendant re-married, he and his brother, 
the father of defendants 2 and 3 now deceased, were the next 
reversioners equally entitled, The contesting defendants claim 
under. defendants 2 and 3, The question therefore arises 
whether by her re-marriage the 5th defendant forfeited her rights 
in her first husband’s property ; for if she did, the plaintiff has 
got only the 4th defendant's half share in the property; other- 
wise he will be entitled to at least a life estate in the whole 
property and his suit in ejectment must be decreed in full. The 
lower Courts held that the 5th defendant’s re-marriage had 
worked a forfeiture and gave a decree only for half the property ; 
plaintiff has appealed to us and has contended that there was no 
such forfeiture. i 

The point for decision is thus, as stated by my learned 
brother, ‘-whether a Hindu widow who becomes a Muhammadan 
and contracts a valid marriage according to Muhammadan rites 
forfeits her rights in her Hindu husband's estate?’ It is conceded 
that her conversion did not per se affect her rights injuriously as 
they were saved by Act XXI of 1350. But it is argued for the 


g, shaported in 28 M.I, D, 81=(1918) M. W. N. 274=7 L. W. 41l=44 
1. O. 299, eS 














respondents that a forfeitive ae oit Ty 6, 2. of. Act XV - 
of :1856 or if that did not apply, . by. the org y. Hindu Law. soy 

- The applicability of $; „2: måy- be ccontidered first. din doing 
80, a must be borne in mind. dhat there are: tyo different plagses of 


widows with reference to; whan the questi 8 
in; the:decided cases—the. one.-class ‘consisting—of Hindu; widows 





who belong to casteg which-permit re-marziage-of widoy gin the , 


caste itself; the other class consisting of, widows, who ¢riginally 
belonged to a caste. which did not permit such re-marriage, but 


who. ‘subsequently obtained the right of re-marriage by cc nvergion , 
to..a different religion. The cases of these two classeii, do not 


seem. to be parallel , and “different considerations appl y. The 


widows of the 2nd class could have re-marsied- only’ under the Act 


sc long as they, remained Hindus ; but they-could no long: er do so 


after their change of religion’; whereas the 3 widows of the 1st class.. 


need not, and usually do not take advantage of the Act ib justify. 
their. re-marriage at any time though there is nothing to prevent, 
aie from, doing so. J neon “pinion, has: differed as to whether. 


Seer eee 


paula S. 2 thereof P to them atvall Y Vide H r Daran : 


Ti Se fe 


Das. v.. Nandi, 1 Ranjit v- ‘Radha Rani, 2-Gajadhar yli | Kaun- 
silla, 8 and Mula vy, Partad 4 holding that - they do na; ‘apply. 
and Vithu v. Govinda 5, and_In te Durcisawmy They im 6 6 to 
the contrary. This question “need not however -þe decidet| in the 
present case as itis one of a. ‘widow of. the- second “elas, The 
above authorities have this no direct ‘pearing: on- “this 6 cas)? except. 
in so far as they construe: the language of 8; rae i 


--. In thecase .before us we have to Sonsider whet er S 2 $ 


applies to the cage of widows of the 2nd class—Te- -marryi i7 accord: 
ing to their new , , religion and if so whethar—we should adopt a 
strictly ‘literal construction of the section or a limited į dne con- 
fining it to cases of re-marriage under the’ "Act. The at Ithoritiés’ 
bearing on the point are (1) a Full Berich: decision of the Calcutta’ 


High Court in Matungint Gupta v. Ram Rutton Roy? “where. ; 


a majority of J udges " held ‘that S. 2° ‘applied and thi subse- 


quent marriagé caused a forfeiture, | (2) a decision of: a F erich’ in’ 
j Allahabad in Abdul Aziz Khan. Nirma-8- and (3) a dscision ‘of. 


a Bench ‘of our own Court ` int S. A. No“4540' of 1914; (not yet 








Ki a econ E 

ae (1889) I L R 1 AN 880, . . Ses LR. 3 All. 476. 
(1908) I L.R 81 All. 161, ‘ (1909) I-L: R- 8|. “All 489, 
--(1896) L L.-R-32Bom- 821. ~ EEE (1913), 161 C, 613 
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$ uN \ in 
reported * both of which held that S. 2 did not apply. After a 
careful consideration I am inclined to follow the latter view. 
It seems to me that having regard to the scope and object of 


the Act as stated in the preamble and seeing that it isa purely 
enabling Act, its! ipidvisions should: ' ‘ot be applied to affect the 
property of persons ‘whé do not and could not take advantage of 
it. The fifth defendant having remained as a Muhammadan had 
nothing to do with the Act. But ib is: argued that, though this 
may be so, the language of S.2 is, wide enough to make it 
applicable independent of the Act itself, Ordinarily the provision 
of an Act must be construed with reference to its scope and object. 
We must therefore see whether the language of S. 2 is clear 
enough to justify a departure from this rule. If we turn to the 
section it speaks of forfeiture on “ve-marriage,”’ Does it mean re- 
marriage in any form whatever or only reemarriage under the Act ? 
I am inclined to think it is the latter. It will be seen from its 
language that a strictly literal construction of the section will 
make it applicable even to a Christian or Mubammadan or other 
non-Hindu widow who was never a Hindu at all, but who happen- 
ed to inherit by virtue of a will of her husband- or other testa- 
mentary disposition a limited interest in his property, without an 
express permission from him to reemarry. I take ik no one will 
contend that the section should be construed in this very wide 


` manner to include persons who were never Hindus at all. It is clear 


therefore that some limitation must be placed on the words of the 
section and the only logical way to do it, is, ib seems to me, to take 
the scope and object of the Act and construe the section accordingly, 
We must look to the preamble and to the scheme of the Act generally 
to see what its scope and object are—See Maxwell on Interpre- 
tation of Statutes 5th Edition, page 69 et seq. It is clear as already 
state that the Act is an enabling one intending to remove dis- 
abilities of certain persons in the matter of re-marriage and to give 
them new righis regarding it. A réference to the various sections 
of the Act shows that the scheme of the Act is that, after author- 
ising Ye-marriage under 8. 1, it deals with the conditions and 
consequences of such re-marriage in the following sections. The | 
word “ re-marriage ' in 8. 2 should therefore I think be reason- 
ably read as referring only.to a re-marriage under the Act and not 
to any re-marriage whatsoever. 








_ * Binoe Reported in 28 M, L. T. 81 ref. 


: ah 


PART X, al THE MADRAS. aw JOURNAL ee ~ 328 


in 
In the judgment ‘of the Full Benth ii- t9-Cal. .289 there is 
no. discussion of the question_at all.. Thel ‘earned Chiei Justice 


merely says “9, 2 includés_all widows whole are within tae scope 
of the Act, that is to say, all- persons who": “being Hindus become 
widows”. Though this case was followed :i in | Rasul Jehaa Begum. 
v. Ram Surun Singh, 1 the learned -J udges there. based the for- 
feiture on the Hindu Law and not on the Acti 


The reasoning in the Bull Bench casesiti Vithu v. Govinda ? 
has no doubt a bearing on this part of the case, though taat case 
_ itself is one relating to the 1st class of.widows,’ Mr. Justice 

Ranade. says that S. 2 should be construed. literally becruse “so 
far as the section is concerned the law has “only declared what was 
an universal practice and this fact must have been present to the 
mind of legislature and explains the omission of all qualifying 
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words.” With. all. deference I am unable to-follow this method of ` ` 


interpretation nor am I satisfied that the practice of wiCows for- 
feiting their right in their first husband’s property on re-marriage 
is so universal in India as is stated. If there are ‘castes which 
allow widows to re-marry and keep their estates at the same time, 
and I am not sure there are not any, I can see no reason to think 
that. legislature in enacting Act XV- of 1850 intended to -interfere 
with the rights of such widows. If S. 2 is taken to ocver such 
abrogated. 1 think clearer and: more direct. Earns should -be 
_ required before such an inference can be drawn. With.al. respect 
“Lam unable to adopt the reasoning of the Jearned Judge. 


As already stated I am inclined’ to follow the ruling of our own 
High Court in Second — No. ` 1510 of 1916 ard of the 


after conversion; Bi with all respect, I anè + not- ee 30 follow 
them when they hold further that no fcrfeiture at all wes caused: 


by the re-marriage for I am inclined to think that.a forzeiture is 


caused under the Hindu Law. I ‘Shall now consider this question. 
_My learned brothers in the above Second Appeal held that 


the decision of the Privy Council in Moniram Kolita v. Keri 


Kolitani 4, is conclusive on the matter as they treat the. widow’s 


re-marriage as amounting at-the highest only- to.“ being false to. . 


1, (1895) I. L. R. 22 Gal 589. 2 ee 6). L. R. 22 Bom 821, - 
_-8. . (1918). I. D. R. 85 All. 466.6 - ~ (480) 1. D, Ryd Oal, 16, 
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the bed of her husband,” and they decided- that no forfeiture was 
therefore caused. With all respect I am unable ta follow ‘this 
view. The authorities cited to us are all against it-and they have 
not been considered by my' learned ‘brothers. The case in Muru- 
gayi v. Viramakali 1, held on a consideration ofthe principles of 
the Hindu Law that in the case of a Maraver widow ré-marrying, 
she forfeited her life estate there being no custom to the contrary 
in-the caste. This view was followed “by the referring Judges, 
Wilson and Banerji, JJ, in Matungini Gupta v. Ram Rutton Roy 2 
who state their reasons‘for their view in full and I agree with 
them and need not restate those reasons. In faciS. 2 of the 
Act is based upon a recognition by legislature that a Hindu 
widow’s estate is ordinarily forfeited under the Hindu Law by her 
re-marriage. This view and the Madras case were both followed by 
another Bench in Calcutta in Rasul Jehan Begum v. Ram Surun 
Singh 3, For same reason not apparent, the Allahabad High Court 
has not considered this position at all. The Bombay decision > in 
Vithu v. Govinda 4 as already pointed out, expressly proceeded on 
the footing that the usual practice among Hindus was to treat the 
widow’s estate as terminated by re-marriage. Ths authorities 
except the Second Appeal above referred to are all in favour = the 
view I am taking. 4 
I shall now examine the reasons given in Second Appeal 
No. 1510 of 1916, for the view taken in it. The Privy Council 
cage will-no doubt be conclusive on the matter if the view that the 
re-matriage amounts at the highest only to the adoption of a life 
of unchastity is correct. With all respect I am entirely unable 
to endorse this view of her position. I think it is wrong-to treat 
the life of a re-married woman as necessarily a life of unchastity 
and nothing more. There is a clear and broad distinction be- 
tween unchastity and re-marriage ; the former is an uncertain and 
changeable course of conduct while the latter isa definite legal 
step by which the woman ceases to be any longer the widow of 
the deceased. This is pointed out by both “Wilson, and Banerji, JJ., 
in Matungini Gupta v. Ram Rutton Roy 5 An observation: in 
-Gajadhar v. Kaunsilla ?-may also be referred to. It was suggested 
that the effect of the re-marriage should. be ccnsidered from the 
point of view of the Hindu Law and as that Law does not recognise 


_1. (1877)I. L. R. 1 Med. 296. ` 2. (189I1)I L.R 19 Cal. 289 
8 (1895) I L. R 22 Cal 889. 4, (1896) 1. L. R. 22 Bom. 321. 


b, (1908) I. L. R. 31 All, 161, 165, 
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or sanction the marriage of a- Hindu widow'with a Muhammadan, 
such marriage should be treated as having’ no effect in changing 
the widow's status. It seems to me that this is an erroneous way 
of looking at the question. The status of an individual has to be 
decided with reference to his personal-law at the time, There 
can be no doubt that after her conversion.the 5th defendant was 
governed by the Muhammadan law as. to her marriage—See 
S. 16 of the Civil Courts Act,—and therefore her second marriage 
was a perfectly valid one. She can therefore no longer be treated 
asa widow. A woman cannot be a married woman for certain 


purposes and a widow for others, I-am therefore of opinion that ` 


her widowhood was terminated for all purposes and she cannot be 
treated as.an unchaste widow under the Hindu law. 


On this view, the Privy Council case is easily distinguishable 
as their Lordships were not dealing i in it, ‘With a case of re-marriage 
"ab all. All that’ was decided in that case was that chastity was 
nota necessary condition for the continuance of the widow’s 
estate after it had become vested, “but if: was not decided’ that 
the continuance of widowhood itself was not necessary. i 


Relying on the observations of Prinsep, J. in Matungini 
Gupta v. Ram Rutton Roy1 it was next urged that as the 
determination of the widow's estate under the Hindu. Law 
on re-marriage - is based on the legal fiction that she takes her 
estate as the -surviving jhalf.of her -husband’s body. and as 
conferring spiritual benefits on him by her acts and as this fiction 


comes to an end on her conversion; it can no longer. 


be .relied on to divest. her estate. The answer to this seems 
to me to be that the Hindu widow’s estate is by its very 


nature an-estate subject’ to limitations, one of which is a liability - 


to forfeiture on re-marriage or cessation of widowhood. The 
condition is inferred from the origin of the estate and is one that 
attaches itself to thè estate from its very commencement. Unless 
therefore the condition is abrogated by some subsequent event, it 
must continue to attach to the estate in the widow’s hands, always, 


Act XXI of 1850 which saved the estate-from forfeiture on conver- ` 


sion had no effect on this condition and ‘nothing else has been 
shown as affecting it. It is therefore not’ necessary to apply the 
legal fiction at the time of the forfeiture. ~ 


1. (1891) I L. R. 19 Cal./289, 900. 
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Tt is true as pointed outiby Prinsep, J. in the same case that 
there isan anomaly ina widow losing her estate by her re- 
marriage when she does not do so by leading a notoriously 
unchaste life. But this anomaly exists equally in the case of 
marriages under Act XV of 1856 and under the caste custom. 
The existence of the anomaly does not seem to me to be an argu- 
ment against forfeiture on re-marriage. Such .a forfeiture is 
consistent with the notions of the Hindus generally. 


For the above reasons Iam of cpinion that the 5th defendant, 
the widow in this case lost her righis in the plaint house on her 
marrying her Muhammadan husband, the forfeiture being caused 
under the Hindu Law and not by Section 2 of Act XV of 1856. 
The question is an important one on which there has been a- 
considerable difference of opinion and in fact we are differing from 
the view in Second Appeal No. 1510 of 1916 as to the final result. 
1 therefore agree to the Order ‘of Reference to the Full Bench 
proposed by .my learned brother. 


M. O. Parthasarathi lyengar and M. O. Ga AN Ta AN 


“for Appellant. 


T, V, Subba Rao for angan denta 


The Court expressed the follo wing ; 

Opinion :—The Chief Justice:—I agree with the- conclusion 
of Krishnan, J., in his Order of Reference that, independently of ` 
S. 2 of Act XV of 1856,-the widow of a Hindu forfeits her 
husband’s estate on re-marriage, This was in my opinion decided 
by this Court in Murugayi v. Viramakali 1, decision which, 
as I shall show, has been repeatedly approved in this and other 


High Courts, That decision did not, as was contended before us, 


proceed on any proof of a custom of forfeiture on re-marriage in 
the particular caste, but on general principles of Hindu Law, 


- though in support of its conclusion the Court referred, as the 


Bombay Court did in a later case, to the fact that the extensive 
enquiry the results‘of which|are recorded in Steele’s Hindu Castes 
showed that among the very numerous classes of Hindus who 
practised re-marriage in the Deccan such a forfeiture was an 
invariable incident of! re-marriage. Following and relying on 
the decision of this Court, Wilson and Banerji; JJ. (Matungini 
Gupta v. Ram Rutton Roy 2) in-their Orders of Reference, to which 





1. (1877) I L.R. 1 Mad. 296, - 2 (1891) I. L. R. 19 Oal, 289. 
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they adhered in their subsequent judgments, expressed the opinion 
that 5. 2.of Ach XV of 1856: was merely deélaratery, and the 
same view was expressed in. Rasul Jehan Begum y. Ram Surun 
“Singh tand by Ranade, J. delivering te judgment of the Full 
Bench of the ee Court in Vithe v. Govinda 2. In Har Saran 
. Das v, Nandi 3, which was followed in Ranjit v. Radha Rani+ 
- it was held that a widow who according to the custom: of her caste 
was entitled to re-marry did not forfeit her, husband’s estate on re- 
marriage on the ground that the case was not governed by 5. 2 of 
Act XV of 1856. The contention that the estate was liable to 
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forfeiture independent! y of the section was not raised in those cases. ; 
When it was raised by Pandit Sundar Lall in Gajadhar x. Kaun- - 


silla, 8 Stanley, C. J., and Bannerji, J., were inclined to accept it 
but for the earlier decisions, as to which they again expressed their 
doubts in Mula v. Partab 6, Abdul Aziz Khan v. Nirma 7 only 
followed the earlier decisions without comment. The decision in 
Murugayt v. Viramakali 3 has therefore been approved by the 
Calcutta and Bombay Courts, and would have been approved by 


Stanley, C. J., and Bannerji, J., in Allahabad but for the earlier: 


decisions of that Court, I think we should be very slow to interfere 
with a decision which has stood so long and is supported by so much 
authority, and with great respect I cannot agree with the conclu- 
sion of a Bench of this Court in Second Appeal No. 1510 of 1916,* 
that it must be considered to have been overruled by the decision 
of the Privy Council in Moniram Kolita v, Keri Kolitani. 9 that a 
` Hindu widow does not forfeit her widow's: estate by reason of 
unchastiby committed after succeeding to the estate. In Matungint 
Gupta v. Ram Rutton Roy 10 that contention was overruled by 
Wilson and Bannerji, JJ. with whom I respectfully agree. No. 
question of re-marriage was raised before the Privy Council and, 
as observed by Wilson, J. there is a very "broad distinction between 
misconduct on the part of a widow as & widow, and her ceasing to 
be a widow.. In this state of ‘the authorities I think the decision 
in Murugayt v. Viramakal 8 ought not to be overruled by “this 
Court, : . 


(1895) I. L. R, 22 Cal. 589. 2, (£896) I, L. R22 Bom. 821, 


1; 

- 8. (1889) IL LR 11 All, 830. 4. (1898) I. D. R. 20 All. 476, 
b. (1908) I. L RB. 81 All. 161 6. (1909) I. L. R. 88 AML 489, 
7. (1918) I.D. R 35 All. 466, 8. (1877) I. È. R. 1 M. 226. 

„9. (1850)I Ù. R. 5 Cal 776, 10. (1891) I. L.R. 19 Cal. 289, 
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Considering the question apart from authority, I'am of the 
same opinion, In his Principles of the Hindu-Law, page 173 
(ist edition) Mr,:Ghose cites a text of Manu IX 191, “ But if.two 
(sons) begotten by two (different men) contend for the property 
(in the-hands) of their mother, each shall take to the exclusion of 
the other, what belonged to his father.” And he also ‘cites 
another text to the same effect attributed to Vishnu but not to be 


‘found in the recension' that has come down: to us, These 


texts can hardly refer to the estate which the widow: took 
only in default of male issue. But whatever may have been the 


“ rule in archaic. times when re-marriage was permitted, I think, 


considering the ideas which in later Hinduism underlay the prohi- 
bition. of widow re-marriage as far as possible and the encourage- 
ment of sati, that the retention by a widow of her .deceased 
husband's estate is altogether incompatible with her renunciation 
of her status as his widow; and I respectfully agree with the 
opinion of the Bombay!High Court. in Vithu v. Govinda+, that 
the invariable rule among so many castes in the Deccan that re- 
marriage when permitted, entailed the forfeiture of . the first 
husband’s estate is merely an illustration of that essential 
incompatibility, which was again recognised by the legislature, 
when it enacted Act XV of 1856. As regards Act XXI of 1850 
I agree with the opinion, of Wilson, J, in Matungini Gupta v. 
Ram Rutton Roy 2, that, though that Act relieved the widow of a. 
‘Hindu from fovteiviite of her widow’s estate on her abjuration of, 
Hinduism, it did not enlarge the nature of that estate, so as to ` 
relieve her from forfeiture in the event of her renouncing her 


. status Jof widow by re-marriage. 


The consiruction of S. 2 of Act XV of 1856 is not free from‘ 
difficulty and-has occasioned much difference of cpinion, but on the | 
whole, I hesitate to differ from the liberal construction put, 
upon the section by the Full Benches of the Calcutta and the,, 
Bombay ‘Courts. The words, ‘any widow,— upon her- 
re-marriage’ in 9. 2 are, lam inclined to think, wie enough to, 
cover the case of any widow of a Hindu re-marrying, whether or , 
not her marriage would otherwise be prohibited by any custom o7;.. = 
interpretation of Hindu law, and whether the re-marriage was to, - 
a Hindu or to'a member of another religion. As observed by Wilson , 
J., the legislature was well aware of the existence of such ra- , 
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marriages by the widows of Hindus, and: saat: I think, have consi- 
-dered that the case for enforcing the forfeiture. on re-marriage was 
in:the first case as strong as, and in the second cise much stronger 
than the case for enforcing it as regards:-ths re-marriages which 
were: legalized by S. 1., The words “any widows” in 8.-2 are 
certainly wider than was necessary, if ib was intended to confine the 
operation of the section to the last mentioned class of marriages only. 
Having regard to the generality of the language, the fact that.the 
‘section was in substance though not in form declaratory, and the 
‘incongruity. which would result from holding re-marriages by the 
widows of Hindus to persons of another, religion to be outside its 
scope, I . think the more extensive and beneficial. : construction 
should be:adopted.. On both eee I would answer 
the question in.the affirmative, 5 K 

` Oldfield, J.:—We' have been ikad to answer the E 
referred in the affirniative (1) with‘reference to S. 2 of Act XV 
of 1856 and (2) with reference only to Hindu Law. 


‘I regret that I cannot concur in the’ ‘judgment juss delivered 
and adopt the first of these grounds of decision. The section is 
worded generally as dedling with the rights and interests of “any 
widow.” ` One construction of this expression, that it includes 
widows of whatever nationality or creed, has not been pressed and 
is excluded alike .by the language of the preamble of the Act, to 
which I return, and the incongruity of the ‘results, which it would 
inyolve.. We have then to assume that ‘the widows in ‘question 
were originally Hindu widows and to choose between the conten- 
tions that the section relates only to those “who re- marry as such or 
that it deals also with re-marriages after aa solemuized by 
a rites of other creeds,- : tose A 


“It would follow from the latter construction that thé legis- 
lature intended to deal in Act XV of 1856° with the problem, not 
only of Hindu widow re-marriage, biit-also of disability due to 
‘renunciation of or ex¢lision from the communion of any religion”, 
with which it had dealt recently in Act XXI of 1850. Yet the 


later -Act contains no reference, express” or ‘implied, to the earlier,. 


although the former declares and the latter exempts from forfeiture 
and although re:marridge, the event contemplated in the one, would 
in many cases be connected closely with ‘the renunciation or exclu- 
sion dealt with in ‘the other. So also ‘the preamble- to Act XV 
of 1856, .which is full, refers only to: Hindu widows, to the 
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advisability of enabling Hindus, who may be so minded, to 
adopt the custom of remarriage. and ia the justice of relieving 
such Hindus and removing obstacles to tae re-marriage of Hindu 
widows; and the references to Hindus in Ss. 1, 3 and 6 are clear, 
the last, in which Hindu ceremonies ‘are prescribed, being parti- 
cularly unambiguous. The wider construction, for which plaintiff 
contends, has in fact been based on no explicit extension of the 
subject-matter of the Act to widows in the other sections, which 
no doubt include 5. 2, and only on the general references in them. 
In the-circumstamces; these references must in my opinion be 
read as qualified by the cortext. The conjecture of Wilson, J., in 


. Matungint Gunta v. Ram Rutton Roy 1 that they were intended 


to apply fo the class of widows, who might change their faith, 
seems to me (with all respect) unwarranted, since, as the learned 
Judge observes, the legislatare knew, not only of the existence of 
such widows, but also that they could. already marry again 
without its assistance ; and there is no reason for the assumption 
that it intended to deal with their position in an enactment passed 
statedly to give such assistance to widows, who required it. I am 
therefore constrained to hold that the Act is inapplicable to the 
present case and bo turn to the general law as a ground of 
decision. $ 


1 


The Hindu law is, as this and other High Courts have held 
since Murugayt v. Viramakalt 2 that a widow's re-marriage 
entails forfeiture of her husband’s estate, And I respectfully agree 
with the learned Chief Jusvice that thers is no reason for depar- 
ture from this long current of authority. But those cases dealt 
with re-marriage by the widow as a Hindu; and it is-argued that 
a re-marriage, even after the widow's conversion with the cere- 
monies of her new faith must be regarded, as it would be by | 
Hindu Law, a5 no marriage and the widow's conduct as mere 
unchastity, which with reference to Moniram Kolita v, Keri 
Kolitani 8 entails no forfeiture. This view has been taken 
lately by a bench of this Court in Second Appeal No. 1510 of 
1914*-and is regarded by Seshagiri Aiyar, J., in his judgment, 
which I have had the acvantage of reading, as consistent with 
the decision in Sundar: Leani v. Pitambart Letani 4. But, with - 
all respect, I cannot follow this application of the authorities, 


1, (1891) I È R. 19 Cal 2t9, 2. (1871) I. L. R. 1. Mad 296. 
3. (1880) I.L. R. 5 Gal. 775, 4, (1906) 1. L R. 82 Cal. B71, 
“93M L. T 81=7 L.W 411=(1918) M W N 274=44 T, 0-299, 
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The last cited dealt with a case of real unchastity, since the person 
concerned was not a widow, but had gone through a Mahomedan 
ceremony of marriage after being deserted, not divorced, by her 
Hindu husband, who was still alive. And-in Moniram Kolita v. 
Keri Kolitant 1 there was no question of a re- marriage, - which 
could on any view be regarded as legal, but only of a temporary 
illicit connection. The judgment is based on the ancient bas; 
and considerations of convenience. But the former were not deal- 
ing, and in the state of contemporary sociéby could have no ‘occa- 
sion to deal, with non-Hindu re-marriages; and the latter, based 
_on the insecurity of titles created by the widow, if they could be 
disturbed on proof of immorality which is essentially secret and 
which the reversioners would be interested to promote, are irre- 
leyant, when the question is of a connection, contracted publicly 
and authorized by the general law, I need offer no general 
opinion at present regarding the effect of the marriage of 
a Hindu with «a non-Hindu woman, or the position of their 
issue, In the case before us, authority being wanting it is 
sufficient for me to express my respectful concurrence in the 
ground of decision proposed by the learned Chief Justice, the 


incompatibility between renunciation of a widow's status and. 


retention of a widow's estate; and I do so the more willingly, 
because I can thua avoid the conclusion that a marriage is invalid 
| for one purpose, although it is valid for all others. 


I would answér the question in the affirmative. 


Seshagiri Aiyar, J—I regret I am ibaik to agree with the 


conclusion of the learned Chief Justice and Oldfield, J. I do not - 


wish to add much to the judgment of myself and of Napier, J. in 
Second Appeal No. 1510 of 1916 on the question whether S, 2 
of Act XV of 1856 would deprive a Hindu widow embracing 
Muhammadanism and afterwards marrying a Muhammadan of the 
estate which she inherited from her Hindu husband. I agree gener- 
ally with Oldfield, J. on this question. The belief that a Hindu 
widow adds insult to. the injury to the memory of her deceased 
husband by apostacy first and by subsequent marriage with a 
person belonging to a different faith, is not a ground for reading 
into S. 2 of Act XV of 1856 words which are not to be found 


there. The Act was intended io give relief toa certain class of. 
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people and nob to penalise others; and courts are not at liberty 
to supply a defect of this kind by indirect legislation. I therefore 
adhere to the view that I took in Second Appeal No. 1510 of 1916 
on the question. 


On the question of applicabilisy of Hindu Law, I wish to 
make a few observations in addition to what I stated in the 
second appeal already referred to. It is said that the Hindu Law 
does not countenance inheritance by a person who has not been 
true to the bed of her deceased husband. I do not dissent from 
this view so long as it can be said that the party against whom 
this rule of Hindu Law is to be app.ied is within the pale 
of that Law. ‘There isa great deal to be said for the position 
taken up by Mr, Justice Bannerji in Matungini Gupta 
v. Ram Rutton Roy 1, on the question of Hindu Law. But it, 
need scarcely be added that the Hindu widow who has embraced 
Muhammadanism and has married e Muhammadan is not subject ` 
to Hindu Law. In Sundari Letani v, Pitzambari “Letam 2, the 
Court had to consider the case of a Hincu daughter who had 
become a Muhammadan and had subsequently married a Muham. 
madan, The point was whether her children were legitimate 
and could inherit to the estate of their Hindu grandfather. “The 
woman was abandoned but not divorced by her husband”. Her 
position was thus stated by the learned Judges: “She is in the 
position of an unchaste daughter who could not inherit according 
to Hindu Law”. I think the same principle is applicable to the 
widow in the present case. 

There are three incidents in the life of this woman. The 
first was when she inherited the estate of her husband after his 
death. In the order of reference Mr. Justice Krishnan says that 
Section 2 of Act XV of 1856 is based upon a: recognition by 
legislature that a Hindu widow's astate is ordinarily forfeited 
under the Hindu Law by her re-marriage. Even if I assent to 
this view, I fail to see how this conclusion touches a re-marriage 


` while the widow has become a Muhammadan convert. It was’ 


contended that the right of a Hindu widew to inherit her 

husband’s property is dependent upon a text of Brahaspati to this - 

effect “He who has left a widow surviving him has got the half 

of his body verily alive, and when half of his body is alive, who 

else shall take his property?” Ths metaphor is undoubtedly 
1, (1891) 1.L R. 19 Cal. 289. 2, (1905) I. L. R.32 Cal, 871. 
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picturesque, But it would not be safe 8 ' deduce ` principles of 
law by parity, of reasoning from such a figure of speech. Granting. 


that the reagon of a widow inheriting to her ‘deceased husband in 
preference to. divided members of- the co- parcenery is based solely 
on this principle, it-can only apply toa state of things whch came 
inité existence on thé death of her husband. At that moment 


_ either by reason of this figure of specth or by -reason of the ` 


more’ p¥dsaid’statement of the law contained in Yagnyavalkya 
Smriti which ‘is to thé following effect— Wife (widow), daughter, 
father; mother, brothers, their sons ‘gotraja (of the same family); 


` bandhus, , disciple and brahmacharins of the same school, each 


|| 


succeeding ‘one is heir in the absence of the person immediately 


preceding him in the order of enumeration,—this is the law in . 


respect “df the iriheritance to the property of a sonless deceased 


person of whatever caste” , the widow’ inherited the estate.’ The | 


second stage i in her'life ` was her ¿ conversion to Muhammadanism 
which is found to have -been subséquent to the death of her 
husband. ‘1f the Hindu Law had not been legislated upon, there 
could ‘hardly be any doubt that ` _convérsion to'a different faith 
would have entailed forfeiture of the estate inherited by the woman. 
But “Act XX1 of 1850 which was designed to preserve the rights 
of. persons ‘who exercised their liberty of conscience in entering the 
fold cof another religion, maintained ` “the ‘rights of the widow to 
continue in possession’ of her deceased? husband’s ` property. 


S1 distinctly says ‘‘so much of any” “law or usage within the 
territories of the Hast India Company ag ‘indicts on any” person 
- forfeiture of rights or property or may be Heldin any way to impair 


or affect any right of inheritance by reason of his or her renounc- 
ing. or having been excluded from the communion of any religion 
ceases. bo be enforced as law in the Courts of'Hast India Company”. 


So under’ this Act the widow who had embraced Muhammadanism 


could not be deprived of the rights which she possessed prior to 
het ‘Conversion. Her inheritance subsisted” The third atage in 
hei career was her marrying a Muhammadan, ‘T fail to see how 


this step can deprive, her of what she obtained under the Hindu. 


Law: and what the legislature preserved to her under- Act XXI of 


' 1850. I am unable to fiad anyhing’ in the Hindu Law. 


dr in Act XXI of 1850 which. can ‘have this effect. It is 


hardly necessary to refer to cages in which it has been held that. 


under thé Hindu Law properties once vésted"in ‘a maléior a female 
43 
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cannot be divested by reason of the fact that if the subsequent 
state of life had existed at the time of the devolutior. of interest he 
or she would not have inherited the property.. The well known 
case of Moniram Kolita v, Keri Kolitani,1 laid down that principle 
in unequivocal terms, One sentence from the judgment may be 
quoted as bearing upon conversion. “The widow has never been 
degraded or deprived of caste. Ifshe had been, the case might 
have been different, subject to the question as to the construction 
of Act XXI cf 1850; for upon degradation from caste, before that 
Act, a Hindu, whether male or female, was considsred as dead 
by the Hindu Law, so much so that libations were directed to be 
offered to his manes as though he were naturally dead.” Follow- 
ing this decision all the High Courts have held that property 
once vested under similar circumstances, cannot be divested. In 


Abilakh Bhagat v. Bhekhi Mahto 2, which was a case ofa 


person becoming insane after inheritance had vested in him, Mr. 
Justice Ghose said that the principle of Moniram Kolita v. Keri 
Kolitant 1 was applicable to that case. In Sanku v. Puttamma 8 
the same principle. was followed. Deo Kishen v. Bulh Prakash 4, 
is also to the same effect. It wasa decision of five Judges and 
they affirm the proposition that under Hindu Law subsequent 
conduct does noi put an end to the rights once properly acquired. 
Murli Singh v Jai Singh 5, follows this ruling. Much reliance was 
placed in the argument before us on Murugayi v. Viramakalt. 


-The judgmert is based op custom. It was the case of 8 person 


who was within the pale of Hinduism. I fail to see how that case 
affects the present question. I may draw attention to the. 
observations of Mr. Ghose in his book on Hindu Law wherein — 
he says thai Menu does not lay down that re-marriage while 
still a Hindu would deprive a Hindu widow of the inheritance 


‘once vested in ker. Although the principle of stare decicis must 


be respected, I am not satisfied that in the present case we would 
be violating the rule of law laid down in Murugayt v. Virama- 
kali 6, by bolding that the widow marrying a Muhammadan does 
not forfeit the estate which came to her Hindu husband. Moreover 
cases of this description are of rare occurrence, and when a very im- 
portant principle relating to the applicability of Hindu Law is de- 
bated, 1 fail to see how a single desigion, passed forty years ago on 
a different sei of circumstances, can be regard2d as binding 


i a e GEN a ee a aa a Ka 


1. (1880) L L.R.5€al 176. 2. (1996) I. L. R. 32 cal. 868. 
3. (1890) I. L. R. 24 Mad, 289. . &. (1888) I. D. R..5 All. 509. 
5. (1908) 5 AlL D. J. 115, 6. (1877) I. L. R, 1 Mad. 296. 
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authority with reference to facts. of a tony different character. F. B. 
- For all these reasons in my opinion, the answer to the question Vitta l 
must bein the negative. Ë Tayararria 
A. y V, ` i oak f g Chatakondu 
` | ` Sive yya. 


—— 
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IN, THE HIGH COURT OF JUDICATURE | AT MADRAS. 
[FULL BENCH:] 


PRESENT :—SiR JOHN WALLIS, CHIEF JUSLIOE, Ma. JETUE 
OLDFIELD. AND Mr. JUSTICE SESHAGIRI AlYAR, ° 


Machi Raju ‘Venkataratnam. T ie Appellants *(3r 4 

i na ra : Defendant.) 

Sri Rajah Vadrevu Ranganayakamma s.. Respondents 
Zamindarini Garu, and others. : (Plaintiffs and 
< Defendants 1 and 2.) 

Civil Procedure Code, 0.21, Rr 58 to 63—Limitation Act, Art. 11--Order F. B. 
refusing to investigate a claim— Whether comes within the terms of 0. 31, R. 63 — 
and Limitation Act, Art. 11—Order that a claim be notified to bidders—W hether Machi 
covered by Art. 1J of the Limitation Act—Practice of Won claims without ony v rika 
~ decision thereon condemned. ` ratnam 

- © Where a court purports to make an order under the proviso to R. 68, O. 21, Us 

: ; 5 $ ; Rajah 

‘that is to say, an order refusing to investigate a claim, such an order comes with- Vadrevu 
. in the terms of O 21, R 68and Art. 11 (1) of the Limitation Act. Narasimha Ranganaya 
” Chetty v. Vajiapala Nainar 1 Ponnuswami Pillai v. Saia Ammal ? followed, kamma, «+ 


Where the order passed on a claim petition is that the allegation of tho 
claimant will be notified to the bidders, the order is one made against the olaim- 
ant and amounts to a rejection of the claim petition. : 

Per Seshagiri Aiyar, J :—On the presentation of a claim petition, if the order 

. is not-that the property ba released from attachment it .must be taken to be an 
order against the claimant. : 
À The practice of notifying claims to intending bidders .is not warranted by 
anything in the Code of Civil Procedure. Ib often leads to the depreciation in value 
of the property to besold andis not oaloulated'to advance: the ‘right of- the 
claimant in any way: Consequontly. the procedure adopted by. some of the 
subordinate courts of notifying objections by claimants at the time of the sale 
without expressing any decision upon those objections should be discouraged. 


. Second Appeal against the decree of the District Court of 
Godavari at Rajahmundry in Appeal Suit No, 85 of 1916, 
preferred against the decree of the, Court of the Temporary 
Subordinate Judge of Rajahmundry, at. Cocanada in. Original Buit 


No. 23 of 1914. f , 


-> S. A; No, 672 of 1917. TE July, 1017. 
1, (1914) 2 L. W 206. 2. (1916) 31 M. L, J. 247. 
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The Court (Sadasiva Aiyar and Napier, JJ). made the 

following 
ORDER OF REFERENCE TO 4 FULL BENCH. 

Napier, J.:—One of the poinis taken in this appeal was 
whether the cuit is barred by limitation by reason of the provi- 
sions of O. 21, Rr. 58 to 63 and article 11 of the Limitation 
Aci, The claim was put in before the District Munsif under 
R. 58 and the District Munsif dealt with it as appears in 
Exhibit V. He first passed an order as follows:—‘ As this 
petition was filed late, this claim is ordered to be notified to the 
intending bidders.’ A fresh petition was put in before him and 
he passed another’ order as follows :—‘ The allegations of ihe 
Zamindarini will be notified to the bidders with the remark that 
the Zamindarini did not take steps for her claim being 
enquired into during the last ten months.’ On the face of it, 
this order appears to me to. be one passed under the proviso , 
to R. 58 of O. 21—“Provided that no such investigation shall 
be made where the Court considers that the claim or objection 
was designedly or unnecessarily delayed.” It is argued before us 
that even if it is a case covered by the proviso, still R. 63 
applies and that rule together with the operation of article 11 of 
the Limitation Act bars any suit on the same subject matter after 


` one year from the date of the order. The question as to the - 


construction or R. 63 had been before this Court and it was 
decided in a case reported in Narasimha Chetty v. Vijiapala 
Nainay 1 thas “O. 21, R. 63 of the new code is much wider 
in its scope than the corresponding S, 283 of the Code of 1882 
and unlike the latter section covers cases in which there hag been - 
no investigation.” This case was followed by a Bench of this 
Court in a case reported in Ponnusami Pillai v. Samu Ammal 2, 
There the order was passed by the District Munsif in the follow- 
ing terms. “Application comes late and is rejected.’ It was held 
by the Fench that ‘‘ the language of article 11 in the new Act is 
more comprehensive than that of the previous Act and has 
been construed in this Court as covering orders after full 
investigation as well as orders passed on default” and with that 
view, the learned Judges in this case were in entire agreement, 
The matter agdin came before another Bench of this Court in 
Second Appeal No, 1986 of 1916, a case to which my learned 


1, (1914) 20. W 206 2. (1916) 31M. L. J. 247. 
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- brother was a party. In that case- an objection had been - filed 


and the order passed by the Munsif was as follows : :—“ The peti- 
tioner’s objection will be noted in the proclamation. ” The learned 
J udges say “Here there was-nothing except an order passed, so 
far as we can see, after no investigation jn any ordinary sense of 
the term, since it is not shown that -anything was considered 
which could justify a decision as to the validity of the claim, and 
eventually no decision, regarding” it was reached, In fact the case 
resembles Babu Jodonath v. Radhamonee’ tand agresing with the 
judgment in that case, we set aside the Lower Appellate Court's 
decision.” These decisions are in my opinion irreconcilable ` and 
I think that it is necessary to refer the matter toa Full Bench 
for decision as the question ig not one of! procedure only. The 


result of holding that article 11 applies-is to reduce the period of , E 


limitation from twelve years to one year; ; without any decision of 
a Court on the merits and without allowing the claimant or 
objector to prove his right, It appears that the history of this 
provision is as follows :—In'the Code of 1859, there was a provi- 


sion for a refusal to investigate in certain circumstances and ` ` 
‘there are décisions of the High Court of Caleutta on the language’ 


of the Code of 1859, namely, Babu Jodénath v.: Radhamonee 1. 
Roghoonath Doss Mohapattur v. Bydonath Doss Maharatha 2 
Jugobundhoo Bose v. Sachya Bibee 8: to the effect that a refusal’ to 


invéstigate was not an . order which gave rise to the shortened 


period of limitation mentioned in the section of the Code. This. 
view receives some support from the language of the Privy 


-Council in a case reported in Sah Mukkun Lali .Panday y. r. Sah 
-Koondun Lall 4. 


Then coming to the Code of 1877, we have Sections 278 to 
283. All these sections with the exception of S. 283 are practi- 
cally in the same words, as if the present Code, but the language | 
of 8.283 is “that the party against whom an order under S., 280, 
281 or 282 is passed, may institute a suit to.establish the right 
which he claims to the property in’ dispute, but subject to the 


` result of such suit, if any, the order shall be conclusive’. „It was 
held by this Court in Sarala Subba Rau vi Kamsala Timmayya 5 


that where a Court-had under the e povio, ito S. 278, not made an 
. 1. (1866) 7. W. R. 256. | -~ 3. (1870) 14 W. R. 864. ' 
8, (1871) 16 W. R. 22. ; 4, (1878) L. R, 2 IL A. 210 at p. ALB. 
_. (1907) I. D, È 81 Mi 6, ; 
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investigation, it was clear on the faceof it that €. 233 did not" 
apply because 8. 278 was not one of those sections mentioned in 
5. 283. That is clear, but it is important to bear in mind that 
this omission is intentional, the object being to preserve the. Jaw 
as it existed under the Act of 1859, the principle being that in a 
case where there has been a-refusal to investigate, (the Court 
having full diseretion whether to investigate or not) is would not 
be proper to attribute to.such an order a degree of finality as would 
justify the legislature%n depriving a party of the longer period of 
limitation given to him in the Code and limit it tc the one year 
provided for by article 11. That seems to have been the policy 
of both the Codes. 


LUH 


- We now come to the present Code and it is of course to be 
` noted as hag been pointed out in the cases that the words “in Ss. 
280, 281 and 282" have disappeared. They must disappeat 
because the scheme of the Code is different in that these sections 
reappear in ‘the form of rules in Order 21, and it is certainly open 
to argument that the reason for the cmission of the definite rule 


‘or order was not for the purpose of extending the operation of 


Bule 63, but because of the altered scheme of the Code. Bearing 
in mind the reason- why the order under 8. 278 was not incorporated 
in 8. 283, it is a little difficult to see why the Code of 1908 should 


' introduce a provision of this very drastic nature which had not 


‘been in the Codes of 1859 and 1882. Ofcourse, if the language > 
is such that it leads to no other interpretation, then that meaning 
must be ascribed to the“words. Reliance is placed cn the general 


-nature of the language in Rule 63 “ where a claim oran objection 


` ig preferred, the party against whom an order is made, may 


institute a suit to establish the right which he claims to the pro- 
perty in dispuie, but, subject to the result of such suit, if any, ‘the 
order shall be conclusive”. Certainly, the language is more. com- 
prehensive. First of all, we get the general words “where a claim 
or an objection is-preferred’’ which weve not in S. 283 and then we 
get the simple use of the words “the partyagainst whom the ordér 
is made”. Now it is of some importance to look ati the later words 
-of the section because if a party is to institute a suif fo establish 
the right which he'claims within a year and in default of . that, 
the order ig conclusive, one would expect that the order referred 
to. would be one which definitely disposes of the claim.or the 
petition. . But itis clear that the order which is passed under 


PART x1. | THE MADRAS LAW JOURNAL!REPORTS.- 339 


S. 278 is a simple refusal of the Court ;to take any proceedings 
‘which are provided for under those clauses, for it neither.accepts 
nor rejects nor does it decide anything. “The clauses ‘are headed 
“ Investigation of claims and objections Land the proviso in Rule 
58 is one under which a Court has an option, whether to take the 
matter on its file or not. On principle, it would seem ‘that where 
a.Court has refused to take the procediire laid down by thé section 
and ‘which it has an option to refuse, an order which is passed 
refusing to entertain the petition or claim and investigate it is not 


one which can be said to be conclusive with regard to the property 


in dispute. 


Suppose an order framed as iisas 5 “I eledin from expres- 
sing any opinion on the, claim and decline to investigate it as the 
claim is made at the last moment before sale.” What will. 
be sold is the right title and interest of the debtor whatever 
that is; petition for investigation is dismissed.” Could it be 
` said that such an order is an order “against a party on a claim 
preferred” within the meaning of Article 11 or an order “ against 
a party’’-within the meaning of rule 63. It seems to me that the 
proper interpretation of rule 65 is that it only applies to investiga- 
tions and not to refusals and that being so, it would be an un- 
necessary ‘extension to give article 11 any wider scope. In this 


view and on conflict of the authorities, I ‘think it is advisable to 


refer to the Full Bench the following questions : == 


(d) Where a Court purports to matre an order ‘under the 
proviso to rule 58, order 2I, that is to say, an order refusing to 
investigate, does such an order come within the mischief of order, 
21, rule 68, and Article 11 of the Limitation Act? 


(2) Is Exhibit V an order covered | by Article 11 of the 


Limitation Act ? 


` Sadasiwa Atyar, J.:—I agree that the question mentioned in | 


‘ the Siena just now pronounced by my learned brother. should 
be referred to a Full Bench, There wasa claim petition filed by 
the present plaintiff when the plaint properties were attached in 
execution of a decree passed: against the present 2nd defendant 
in favour of the present Ist defendant. That petition so far as 
it relates to the plaint lands dlleged that that the judgment- 


debtor the present 2nd defendant, had no ‘saleable interest | 


whatever in the land and that it was -the petitioner's 
private. land. which had - been granted on gervice tenure 
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tö the 2nd defendant's father. She (the petitioner) prayed for the 
release of the property from attachment, That claim’ petition 
was E. A. No. 3307 of 1910: and was filed on the 23rd. December 


1910. The property had been proclaimed for gale and so the 


Munsif seeme to have at once passed an order that as the petition’ 
was filed:late it should be notified to the intending bidders, `The” 
sale seems to have been afterwards adjourned from time to time 
and the sale itself seems to have finally taken place only ‘in’ 
January 1912. Meanwhile, the claimant; the present plaintiff, 
put in a fresh petition (evidently as supplementary to the claim” 
petition 3307 of 1910) requesting the Court to make an’ enquiry 
into the claim petition in respect of the alleged non-saleability of 
the plaint land. Then the District Munsif holding his first order 
of December 1910 as not 4 final order passed a final order on the’ 
16th October 1911 on that same claim petition 3307 -of 1910 as 
follows :—‘‘The allegations of the Zemindarini” (that is petitioner 
“will be notified to the bidders with the remark that the Zemin-. 
darini did not take steps for her claim being enquired into during 
the last 10 months”. Neither in his first incomplete order nor in. 
his final order did he use the word “‘rejected” or “dismissed” ag- 
regards the disposal of the petition. Now the question is whether, 
the failure of the petitioner:to file a suit within one year of October . 
1911 under Order 21, Rule 68 to establish the right which she, 
claims tothe property in dispute precludes her by the bar of 
limitation from establishing the same right in this suit filed in- 


` January 1913. Under 5. 247 of the Civil Procedure Code of 1859, 


it was enacted ‘‘no such investigation” (that is; into claim or 

objection) “ shall be made if it appear that the making 

of the claim or objection was designedly or unnecessarily delayed, - 
‘with a view to obstruct the ends of justice. The order disallow- 

ing the investigation shall not be subject to appeal, and the claim? 
ant shall’ be left to prosecute his claim by: a regular suit.” - In: 
the previous S. 246, investigation was directed as a general rule? 
on claim petitions and the last sentence of - that section is. “The 
order which may be passed by tbe Court under this section shall 

not be subject to appeal, but .the-party against whom the order ' 
may be given shall be at liberty. to bring a suit to establish -hig: 
right at any time within one year from the date-of the order.” 
Thus a clear distinction was” made between an order passed after 
investigation (in favour of one party-and against another pariy) 


is 
: 
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and an order passed disallowing investigation, (I shall not use 


the expression “‘ without investigation,” bécause-that phrase may - 


include cases where the Court was ready and prepared to inyesti- 

gate but through the default of the petitioner to pay batta or to 
put in appearance or to adduce evidence, the claim petition was 
decided against him. Even in’ cases of. dismissal for default, 

` (Kallu Mal v. Brown) 1 and (Sarala Subba Rao .v. Kamsala- 
Timmayya 2), held that the plaintiff was not precluded under 
the old Code by the limitation bar of one year). Then the Code of 
1877 by the proviso’ to S. 278 gave the Court the same 
power to decline investigation when it considered the claim 
unnecessarily delayed and then under Ss. 280, 281 and 282, 
provided for orders being passed on investigation, that is in cases 
in which it-did not refuse to embark. on investigation under the 


powers given to if by, the proviso to S. 278, Then S$. 283 - 


enacted that “the party against whom an order under Ss. 280, 
281 or 282” (that is. where ithas not refused to investigate), 
“is passed, may institute a suit to establish the right which he 
claims to the property in dispute, but subject to the result of such 
suit, if any, the otder shall be conclusive.” Article 11 of the 
Limitation Act provides one year’s limitation for the suit, The 
present Code of 1908 under O. 21, R. 63, omits reference to 
Rr. 60, Gl and 62 of O. 21 which corréspond to old Ss. 280 
to 282 and uses the expression “ thë party against whom an 
order ig made” (on the claim preferred). The question is whether 
where a Court has refused investigation under the proviso to R, 
58, it-can be said that an order has been made against thah party 
on the claim petition preferred by him., I think no order has 
been made on the claim preferred under those circumstances but 
only an order refusing to make any order on that claim petition 


either for or against the petitioner: In Subba Aiyar, T. S.Y. Subba- 


Aiyar, S. U. 8 decided by my learned brother and myself, we thought 
it unnecessary to consider whether the provision of the new Civil 
Procedure Code and the new Limitation Act were intended to 
and could take away the right of suit under the general law which 
the plaintiff had till 31st December 1908 where the Court refused 
to investigate the c.aim petiton which he had preferred on an 
attachment. In Narasimha Chetty ve Vijiapala Nainar* the 
order_which was held to have become conclusive after one year 


1.. (1880) I. L. R-8 All. 504. ` 2.. (1907) I. L. R. 8L Mad, 5. 
8. (1915) 8L I. O. 250. 4. (1914) 2 L. W. 206. 
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was as follows :—“ The claim.is based on a sale-deed dated a 
fortnight before the attachment, ` I find that the claim has been 
‘unnecessarily delayed and dismiss it without investigation. O. 
21, R., 58 (4) proviso.” In Ponnusami Pillai v. Samu Ammal 1 
the order was “Application comes late and is rejected.” The . 
learned judges Seshagiri Aiyar and Bakewell, JJ., refused to accept 
Mr. Devadoss’s contention that as there was no investigation, the 
one year rule did not apply. The learned judges remarked that 


- “the contention came too late in the day” and they quoted Nara- 


simha Chetty v. Vijtapala Nainar 2 and Subba Aiyar, T. S. v. 
Subba Aiyar, S. U. 3 in support. Butas I have said already 31 
I.C. 250 did not decide the question as it was considered unneces- 
sary to decide it for the purpose of that case. In Second Appeal 
No. 1986 of 1916, the order on the claim petition was that the 
claim would be referred toin the sale proclamation. The claim 
was neither: rejected nor dismissed expressly in thai case, Oldfield 
J. and myself held that there was no order passed against the 
claimant under those circumstances as ‘‘ no decision regarding 
the claim was reached.” I think the presence or absence 
of the~ words “ rejected or dismissed ” is immaterial provid- 
ed that it is clear that what the Court substantially in- 
tended to do was to refuse to investigate the claim under the 
powers given to it by the proviso to R. 58, O. 21. I am 
inclined to hald that in this case there was no order on the claim 
against the claimant but only an order refusing to pass any order 
on his petition either for or against the claimant and that there- 
fore 0). 21, R. 63 does not apply to such an order, But seeing 
that the decisions in Narasimha Chetty v. Vijiapala Nainar 2 and 
Ponnusami Pillai v. Samu Ammal +t seem to be against that 
view and that there are numerous decisions of the Calcutta High 
Court all of which (if I may be permitted to say with respect) 


-cannot be reconciled with one another, I think that the question 


whether the order Exhibit Vin this case was’ an order passed on 
his claim petition against the plainsift so as to preclude him from 
bringing a suit after one year to establish the rights which he 
sought to have investigated by the Court in the claim petition 
‘should be considered by a Full Bench and I agree to the reference 
proposed by my learned: brother. I do not think that the 


1, (1916).31 M.D. J 207. 2, (1514) 2, L. W. 206, 
3. (1915) 8J 1. C. 250, 
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mention in the order of a direction to the ministerial department 
of the Court to proclaim the fact of the making of the claim to 
mengas bidders is relevant in the consideration of this question. 

P. Narayanamurti for the appellant. 

We shall take it that the order is passed under the proviso 
to. 0. 21, R. 58. Here a claim is preferred and the judge says he 
is not going to investigate the claim as the claim came in: too 
late. A comparison of S. 283 of the old Code with O. 21, R. 63 of 
the new code would reveal the difference . The old Code S, 283 
contemplates an order passéd under Ss. 280, 281, etc. The-present 
code requires that there should.be only a ‘claim _ petition preferred 
and the provisions of O, 21, R. 63 are at once attracted. There is 
no reason why a claimant who comes in late should stand on a 
better footing than one who comes in early and whose claim ig 
dismissed, Narasimha Chetty v. Vijiapala Nainar 1 holds that 
the scope of 0.21, R, 63 is wider than 8.283 of the old Code. 


The same view is taken in Ponnusami Pillai v. Samu Ammal 2 ° 


and by the Calcutta High Court in Nogendra Lal Chowdhuri v. 
Fant Bhusan Das 3; see also Jugal’ Kishore Marwari v. Bejoy 
Krishna Mukherjee 4. A contrary view was taken in B. A. No, 
1986 of 1916 where the change in the new 7 code was not brought 
to the notice of their Lordships.’ 

_ A, Krishnaswami Aiyar for the Regpondents. 

“We have to see what is the meaning of “an order against 
a person ” within the meaning of O. 21, R. 63. I contend that an 
order refusing to investigate is not an order against the person, 
Suppose a Court has a jurisdiction which it can exercise or not at 
its discretion and the Court says it will not in? its discretion exer- 


cise the jurisdiction in the case. Then there would clearly be no ` 


order against the rights of any person, 
The rule contemplates a suit to establish the right; here no 
right was ever adjudicated. In the language of the rule conclusive 


effect is only given to the order, and not to a refusal to investigate, - 


The order never declared any rights. and no right haa to be 


established. The language of Article 11 of the Limitation Act 


indicates the nature of the suit to be brought, 
(The Chief Justice. The order should only-be understood as 
follows; The claimant asks the properties. should not be sold and 


1. (1914) 2 L. We, p 208 2 (19 6) 81M. D. J., p. 247, 
8, (5918) 441 C., p 206. £, (1912) 16 I.C. 689, 
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the Court says the sale should proceed, the properties being describ- 
ed as the property of the judgment-debtor. In -this -view, the 
order j ig-against the claimant. ): ne! 

(The Chief Justice.: ayaa is the reason n for the change of 


_ language.) a TS 


- The omitted words are a surplusage. 


= wk 


The second reason îs that in owes of default of the ets 
a conclusive effect should be given to the order. There, Was. a 
conflict as to the conclusive ‘effect of orders on default. under the 
old Code, san ed 
ss The expression ‘ ‘an n order against ” has been j ndicially inter 
preted, Venkappa v. Chenbasappa 1, > tees 
| K. C. Gopaladesikachariar for A. Erishnaswami, tear 
continued. 

In this case the claimant’ 8 right as to. the 5 BEO pena in dispute 
is purposely left undetermined. Where a Court’ leaves openan issue, 


it ‘cannot be said that there is a decision on that issue. A refusal to: 


investigate is at best an‘ambiguous way of intimating disallowance 
.of the claim and SEAN to be construed penally against: the 
claimant. | ee a z JE a 

The order under SA is nota summary decision. nanai 
the claimant.; for example, under S; 5 of the Limitation. Act: of 
1859 which was the artic'e:'to seb aside summary decisions, “it 
was heid that an order refusing investigation’ on the ground-of 
delay was not a summary decision requiring to be ‘set aside within 
one-year. . See Syed Mahomed Abewl v. Kanhy ya Lal 2 ‘and “the 
other cases in the order-of: reference, i Sia d 

< Reference was made to the following cases’ on the question 
of: the reason for the change of-language in the new ‘code ‘Alwar 
Atyangar v. Zellverger 8, Sarala Subba Rao v.' Kamsala 
Timmayya 4, Gokul v, Mohri ‘Bibi 5, Kunj Behari Lal v. Kandh 
Prasad 8, J ugal Kishore Marwari v. Bejoy Krishna Mukherj jee. T, 
The main object of the change was to bring the cases of dismissal 
for default though without investigation within the scope of 0. ‘ai, 
KR. 63, 5 


P. Narayanamurti replied. pee 
~ hh (1879) L E. R. 4, Bom pi 2 ean ao aa T 
` L (1879) L D. R4, ere p. al, (1864) 2 W, R, 263, ;. 
Bese a (1899) 9 M. D. J. 175 "a5 > 4, (1907) I. D. R. 8L Mad. 5. 
~ (1918) 164. L. J, 256. "=? 6. (1907) 6 C, L.-J. 862. ` 


7. {1912) 16 0. W, N. 883, 
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: The Court expressed the. following. «: 
Opinion :—The Chief Justice. —The! nee ee of ian 


provisions of the Code, ‘as explained by. the Judicial. Committee in ` 


Sardhari Lalv. Ambika. Pershad!, is, to secure the speedy 
settlement of questions of title raised at execution sales. 9. 283 of 
the Codes of 1877 and 1882 only gave a right of suit to the party 
against whom an’order had been passed under £ Ss. 280, 281 or 282, 
and‘did not-provide-for the case where the Court under $. 278 refus- 
ed'to ‘investigate the claim onthe ground that it had been désignedly 
Ot unnecessarily delayed; ` In such casès, 8, 283 failed to provide 
for the speedy settlement of the questions of title raised by the 
claim, The legislature would appear to “have intended to supply 
this omission when in R., 63 of O. XXIof the present Code 
it conferred the right of suit in general terms “where a claim or 
an objection is preferred ” upon “the party against whom'an 
order is “made,” ‘instead of limiting’ it, 'as in S. 283; to cases 
in which an order had been passed “under Rr. 60, 61 and 62 
(Ss. 280, 281 and 282 of the old Code). ' “Where a claim or objec- 
tion’ ‘is’ ‘preferred’ under R. 58 (formerly’S. 278), and the Court 
‘ejects it under the ` proviso to that Rule on the ground that it 


was designedly or unnecessarily delayed, the unsuccessful claimant . 


gor -objector ın -my opinion clearly: comes within ‘the words 
>“ the party againét whom the order is made.” Rule 63 does tot 
«speak of any party but of the party-- against ‘whom an order has 
“been made,. and -assumes that, where-a -claim or objection is pre- 
ferred under, R, 58 (S. 278)}- there must always be a party 
-against whom an order is made-within.the -meaning of the Rute. 
I cannot agree with the suggéstion in Napier, J .’s order of reference 
that, the change in the language of R 63.: was . due merely to the 
altered scheme of the Code, If no change had been -intended, 
Br. 60, 6Land 62 would simply have..been substituted in R. 
63 for Ss 280, 281 and 282 in the corresponding S. 283. cf the 
“former Code. Weare bound I think,to give effect to the clear 
- intention - of the legislature to widen ,the scope of -the Rule in 
accordance with the general policy of this legislation .as explained 
by the highest tribunal. A claimant who comes forward too late 
in the day to entitle him to have his claim investigated having 
-regard to the proviso in R, 58, none the less raises a question of 
title with regard to the attached property ; and there is nothing 
unfair-in depriving him owing to his laches of the chance of getting 
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a provisional decision in his favour on his claim petition and re- 
quiring him fo proceed to assert his title by suit within’ the 
shcrter period of limitation prescribed when questions of title are 
raised with regard to attached property. I accordingly agree with 
Narasimha Chetty v. Vijiapala Neinar 1 and Ponnusami Pillai 
v, Samu Ammal 2, As regards S. A. No. 1986 of 1916 the attention 
of the Court was not called in that case to the alteration in the 
language of R. 65 on which my opinion is based. Our answer 
to the 1st question is that the case comes within the terms of 
O. 21, R. 63, As regards the second question, assuming, as 
Sadasiva Aiyar, J., appears to hold in his order of reference, that 
the Zamindarini’s claim in E. A. No, 3307 of 1910 was not 
finally rejected by the order passed on it on 23rd December 1910, 
we think that the subsequent order Exhibit V was an order made 
against the Zamindarini within the meaning of R. 63, and was 
consequently an order covered by Article 11(1) of the Limitation 
Act of 1908. Though the order only was that the allegations of 
the Zamindirini would be notified to bidders, we think it amount- 
ed, and was understood to amount, to arejection of the claim on 
the ground that it was filed too late. 


Oldfield, J :—I agree. 

Seshagiri Aiyar, J—I entirely agree, The language of 
O. 21, R, 63, leaves little room for doubt that all orders 
which negative the rights set up by the claimant or the decree-. 


holder are within the rule. Prima facie the decree-holder attaches 


or gets attached the property in dispute as that of the judgment- 
debtor. The law compels him to give certain informution to the 
Court before the proceedings in attachmant are taken. When 
this requirement is satisfied unless a third party intervenes, the 
sale will be effected as if the property belonged to the judgment- ` 
debtor. When a claim is preferred the usual prayer is 
that the attachment should be raised as the property does not 
belong to the judgment-debtor but belongs to the claimant. On 
the presentation of such a petitioa if the order is not that the 
property be released from attachment it must be taken to- be an 
order against the claimant. The practice of notifying claims to 
intending bidders is not warranted by anything contained in the 
Code of Civil Procedure It often leads to the depreciation in 





1. (1914)9 L. W., 206, ` <3. (1916) 81 M. L. J. 247. 
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the right of the claimant in any way. Consequently it seems to 
me that the procedure adopted by some of: the Subordinate Courts 
of notifying objection by claimants at the time of the sale without 
expressing any decision upon those objections should be discourag- 
ed. Although the practice is not a salutary one, I fail to see how 
this procedure can be construed as not having the force of giving 
a decision against the claimant. His right to raise the attachment 
must be deemed to have been, negatived when the property was 
ordered to be sold without releasing it from attachment. There- 
fore, in my opinion, an order on a claim petition which expresses 
no final, judgment upon the right put forward but simply directa 
the sale after notifying the claim is an order against the claimant 
and he is bound to institute a suit under ariicle 11 of the Limi- 
tation Act. The history of the legislation hay been reviewed in 
the judgment of the learned Chief Justice and I do not propose 
to deal with that question. 1 agree with, the answers proposed. 
C.A. S, - 


: PRIVY COUNCIL. 
Present :—Viscount HaLDANE, Lorp DUNEDIN, LORD 
Sumner, SIR JOHN EDGE AND Mr. AMBER Aul. 
[On Appeal from the High Court of Judicature at Fort 
William in Bengal. | 
Raja Joyti Prashad Singh Deo Bahadur ... Appellant, * 
Sar Ds 
Kumud Nath Chatterji and others ... Respondents. 

Land-law of Bengal—Patni Taluks—Power of zaminday to bring to sale for 
arrears—Bengal Patni Taluks Regulation, 1819 (Bengal Regulation 8 of 1819), S. 14 
—Monsy had, and received —Money paid under a claim in legal proceedings not 
ordinarily recoverable—I hota Nagpur Encumbered Estates Act, 1876 (Act VI of 
1876) has no application to immovable property outside of Chota Nagpur. 

In proceedings under. B. 14 of the Bengal Patni Taluks Regulation, 1819 
(Bengal Regulation 8 of 1819, the Collector acts not ina judicial but in a minis- 
torial capacity. Thong wha pay money under such proceedings are not in. the same 
position as persona Who pay a claim brought against them in an ordinary suit in 
which they had a full opportunity of resisting and who, not having availed them. 
selves of such opportunity then, are debarred from doing so hereafter. Whether or 
not he contests the claim, a talukdar to stop a sale under B, 14 has to deposit the 
full amount claimed : and such deposit does not preclude him from thereafter rais- 
ing the question of title in‘an ordinary suit. $ . ox 

The Ohota Nagpur Encumbered Estates Act, 1876 (Act VI 1876) has no 
application to immovable property outside the limits of Chota Nagpur. Bicha 
Ram Sahu v. Bishambar Nath! approved. | .. 


* 1st, 4th and 5th March, 1918. 
* (1912) 16 O. L, J. 627. 
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Appeal from a decree of the Calcutta High Court, dated 
July 23, 1914, affirming a decree of the Subordinate Judge of 
Burdwan, 

The facts of the case are sufficiently set out in their Lord- 
ships’ Judgment, Respondents sued fo recover sums paid by, 
them to appellant in proceedings taken by the latter under the 
Patni- Taluks Regulation to realise arrears of patni rent: they 
alleged that no such arrears were due. Appellant contended that. 
the mortgage bond executed by his predecessor, under which the 
patni rents were set off against the interest due to them under the 
martgage, had been paid off by the manager appointed under ‘the 
Chota Nagur Encumbered Estates Act, 1876, and also that plaine 
tiffs could not recover the sums paid, as even if not legally due, 
those sums were paid voluntarily, or if not voluntarily, under 
stress of-legal proceedings in whigh the plaintiffs had not chosen 
to defend themselves, ‘Ihe Subordinate Judge overruled these 
contentions and decreed the suit and his decree was: ‘affirmed by 
the High Court, ‘Defendant appealed. 


Upjohn, K.O. De Gruyther, K.C. and J, M. Parikh, fe 
appellant, submitted that this was a case for money had and 
received, and that the money having been paid under stress of 
legal proceedings, plaintiffs could not recover. The Raja issued 
notice under S. 8 of. the Regulation; respondents had it 
in their power to take summary proceedings under $S. 14, and in 
‘such proceedings the validity of the Raja’s claim would have 
been decided. They failed to raise in any such proceedings 
the question whether ` the “mortgage was discharged, and they 
cannot raise ib now. Marriott v. Hampion 1, 1, Moore v. Vestr y -of 
Fulham 3, 

(The Board referred to Cooper v, Phibbs 8, and Beauchamp 
v. Winn 4, and observed that the question was whether the respond- 
‘ents knew their rights when they paid? It seemed they did not 
discover their rights till afterwards, Could they not then sue ?) 


We submit not. There is no evidence of any mistake at all : 
if they made any mistake, it was as to the construction of a 
general Act, (the Chota Nagpur Encumbered Estates Act) and 
-that is a mistake of law, not. of fact : it is a mistake ag to lew, not 
as to jus privatum. 





1. (1797) 7 T. R. 969: ar: “ 9. (1895) 10. B. “399. 
8, (1867) 2 H. Ts, Cases. 149, 4. (1878) 6 H. L. ©. 228. 
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a “Referengs 7 Was, aide to “Dodik bilna y. Ram ‘Kishen, 


Singh T Seth Kanhaya Tal v, ‘National’ Bank. of India 2, 


_ The lands concerned are outside, “Chota, Nagpur, . but the 
aplication: of Act VI of.1876 is mot. Timited to lands in Chota 
. Nagpur; S. 2 vests in the Manager- appointed under the Act all 
theimmoveables:of:the landholder- wherever situate and all im- 
l moveables -which may, be acquired by or, devolve on him or his 

heir. «The acquisition or. devolution of the, property, is not ‘confined 
to: property situated.in Ghota. Nagpur. Under: S. 3,.the bar as to 
process ‘in respect of. debts and liabilities: -extends to all. Courts. in 
British India. Debts must include secured: debts + there is nothing 
in’ the ‘context “to limit the, generality - öf- the provision. The 


disability” as: to- contract is ` extended. to” the landholder’s heir- 


Appellant’ s conténtion.is borne out by a review of. the ‘whole Act, 
_ andá consideration of. the purpose which the Act. was intended to 
effect : if unsecured creditors are barred all - over - British, India, 
why should secured creditors outside- Chota; Nagpur “escape 2... We 
admit the contrary view has been taken, ih Bicha Ram 3 ahu v. 
-Bishambar Nath Sahi 3, but that case -was wrongly. decided., < 

ts - Dunne EG. and Ramsay for. respondents were not called on, 


“Their Lordships judgment was delivered “(March 21, 1918) 


yur 
| = 


re ` Viscount Ballana —This is an “appa from a decree of the 
; Subordinate ; Judge. of Burdwan, The ‘Respondents as, plaintiffs 
brought a suit to recover 6, 848 rupees 8 annas, being thé amount 
‘of patni rents for the years. /1902- 1910, | paid by them; as they 
alleged, although not due, in. order to save their lands from “salé 
under ‘the powers conferred on zomiņdats, by 8: 14 ‘of Regalation 


yiti, of 1819. 


The ‘appellant, on. whose behalf “as ‘Having. rights | cofiferred : 


: on, a ‘zemindar, it had, been proposed: tô ‘put, the power of ‘gale in 
force, conterided, in’ the first place, | that the money could not now 
be. ‘yecovered, on the ground that even if.not legally due it was 


paid voluntarily, or, if otherwise than: voluntarily, as the’ reault of ` 


procéedings in’ which the respondents’ had uot chosen to defend 


themselves, and which consequently could not: ‘be reviewed. In 
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the second place he contended that the amount paid was due 
under the provisions of “The Chota Nagpur Encumbered Estates 
Act” (6 of 1876). < : 

The facts do not appear to be obscure, and if the appellant's 
contentions are right on either of the points stated he maw be 
entitled to succeed, As, however, their Lordships are of opinion 
that the argument addressed to them from the Bar fails on both 
points, they have not found it necessary to call on the respondants 
to support the judgments in the Courts below, either on the two 
questions referred to, or on certain minor points which their Lord- 
ships did not consider to be tenabte. 

The appellant is Raja of Pachete, in Chota Nagpur, He 
succeeded to the title and estates on the death of his grandfather, 
the late Maharajah Nilmoni Singk Deo. The late Maharajah, m 
1887, borrowed from one Mahesh Chandra Chatterji, a resident 
of Madanapur, in Burdwan, 22,135 rupees, giving the latter 
security in she form of a usufructuary mortgage of lands constitul- 
ing four lots: three in the district of Bankara, and one in the 
district of Burdwan. .Of these four lots the Maharajah had previ- 
ously granted patmi leases to Makesh Chandra Chatterji. The 
respondents are the successors in title of the latter in respect both 
of the leases and of the mortgage security. All of the four ‘ots, 
the subjects of the leases and the mortgages, lie outside the boun- 
daries of Chota Nagpur. 

The mortgage was effected by a sudbandhaki mortgage bond 
under which it was stipulated that interest at the rate of 


. 14 annas per 100 rupees, equivalent to 104 per cenz per annum, 


should be payable, and that this interest, which was sub- 
stantially equivalent to the amount of the annual rents payable 
under patni leases, should be set off as against the interest until 
repayment of the principal sum due under the mortgage. 

In 1895 the affairs of the late Maharajah having become — 
embarrassed, the provisions of the Chota Nagpur Act were 
applied to his case. The language and scope of this Act their 


- Lordships will refer to later. For the present it is sufficient to 


state that the management of the Maharajah’s estate was vested 
in a manager appointed under S. 2 of the Act, and that a 
vesting order appears to bave been published in the “ Calcutta 
Gazette,” in terms wide enough tc apply, if the Act enabled if to 
do sc, to all his immoveable property both within and outside the 
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boundaries of Chota Nagpur. ` In respons to a ‘notice issued by 


‘the manager, the . respondents, among other, creditors, put in a 


claim, They submitted _their mortgage | bond” with a petition 


praying “for a settlement. The manager” dealt with the claim 
under 8.8 of the Act, and purported.:to settle the amount of 
principal due, and, what was in the circumstances still more 


important, to reduce the future interest to’ 6 per cent. per annum. . 


He also determined that in every half- -year the difference between 
the interest as thus ieduced.and the amount of the patni rents 
should be applied in satisfaction of the principal, The Com- 
missioner, on whom jurisdiction to do so was claimed to have been 
. entrusted by the Act, sanctioned the arrangement. 


In 1907- the debts due by the estate were considered to 


` have been provided for, and the possession and management 
were made over. to the appellant, who had’succeeded to the title. 


Thereafter he collected from the respondents the amounts of - | 
surplus patni rents in question in tha, suit, on each occasion. 


applying tothe Collector of the -district- where the lots were 
situated for authority to putin force the summary provisions 
_ for sale for recovery of patni rents enacted by the Regulations of 
1819 -hereinafter referred to. The respòndents, on receiving the 


auc.cessive notices to this effect authorised by the Collector, paid ’ 


the amounts for the recovery ‘of which, .they have brought the 
present suit. -They appear - -t0 have made no formal protest, ‘but 


the: learned Subordinate J udge who tried the case, has found that . 
the. circumstances were such that they . cannot be taken. to have- ' 


madēi the payménts gratuitously, a conclusion of fact from which 


` the High . Court did not ‘dissent on appeal and front which mn 


-Lordships do not dissent. 


It is important to see what were the terms of S.. 14 of the 
Regulation of 1819, under which these payments were insisted 


n. "8.8 had enacted that zemindars:in the position of the 


- present appellant should be entitled in certain cases to apply for 
sales of patni tenures for arrears of rent, S. 14 defines in its 
_ first branch the procedure i in case the talukdar objects, He 
. may stop the sale by lodging the amount demanded. He 
may also bring a suit and obtain a -réversal .of the. sale and 
damages. By its second branch : the section provides that if the 
-talukdar desires : to contest the- zemindar’s demand he may 
. apply for a summary. investigation. If this takes place and an 
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-award resulis in time the effect of the award is to prevail. But , 
if the proceedings be still pending the sale is none the less to-take 
place unless the amount claimed be deposited, and if such deposit 
is not’made the talukdar'is to have no remedy excepting by a 
regular action for damages and reversal of the sale. Under an 
amendment of the Regulation passed in 1832 the conduct of the 
proceedings in regard tosuch sales is given to the Collector, 
Deputy Collector or Head Assistant. 


Their Lordships are of opinion that the procedure provided 
for by 5. 14 is such as not to put those submitting to pay monéy 
under it in the position in which they would have found them- - 
selves had they paid a claim brought against them in an ordiñary 
suit in which they could have set up a full defence but had 
failed to doso. In such a case those who pay lose their right 
to resist however good, because, having had the full opportunity 
of doing so which the Jaw allows them once for all, they have 
not availed themselves of the opportunity so given, But 5. 
l4 expressly recognises the right to bring a separate suit inan 
ordinary Court, the proceedings before the Collector notwithe 
standing, Ifthe purchaser at the sale impeached is made a 
party, the sale may even be set aside, All the talukdar gets 
by demanding a summary investigation before the Collector 
is. an award the application for which will not stop the- sale, 
The only step by which the sale can be stopped is by a deposit 
of the full amount claimed; and when this is done the question 
of title remains capable of being raised in an ordinary suit. Their 
Lordships are accordingly of opinion that the rule which prevents 
a person from recovering back money which he has paid ona 
claim in legal proceedings to which he might have set up a defence 
but has failed todo so, has no application here. This conclusion 
is, under the circumstances already referred to, fatal: to the first 


. branch of the case presented by the appellant. _ On the argument 


addressed to them on this part of the case they have only to add 
the observation that the proceedings before the Collector are of ah 
administrative rather than a properly judicial character. The 
zemindar who basa power of compelling a sale is to exercise this 
power through the instrumentality of the Collector himself, who 
‘acis, not magisterially, but ministerially,and who has, in the true 
view of his functions, no capacity to give effect to any. enquiry he 
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may make into title comparable to ‘the! amity possessed by’ an 
ordinary judicial tribunal. ° z| 

Their Lordships now turn fo the geni argument by whieh 
the learned counsel for the appellant. supported the case made. 
This argument turned on the question whether the powers 
conferred by the Chota Nagpur Act extend to land outside „the 


limits of Chota Nagpur. The language’ of the Act is ‘obscure ` 


and their Lordships have found: it necessary to look at the whole 
of its provisions somewhat closely in order to arrive ata conclue. 
sion on the point. The preamble . is material, for it defines the 
purpose of the measure as . the provision of “ relief of holders of 
` land in Chota Nagpur who may be in debt, and whose, immoye- 
able property may be subject to - mer tgages, ‘charges, ‘and liens.” 

Prima facie the immoveable property would therefore mean such 
property in Chota Nagpur, and ‘this borne out by the title of 
the Act, which is “The Chota Nagpur ‘Encumbered states 
Act.” 5,2 enacts that whether “any holder of immoveable 
property ” (which plainly means here immoveable property ‘in 
Chota Nagpur, and, there only) ‘applies: to the Commissioner 
stating that the holder of the “ said‘ property” is- subject : to, or 
‘that “his said property” is subject to, debts or liabilities, the Com- 
missioner may, with the consent of the’ Lieutenant-Governor of 
- Bengal, by Order published in the “Calcutta Gazette,” appoint 
an officer called a manager, and vést in: him the management of 
| the wholeor-any portion of the immoveable property of the 


holder, -The application must state the? particulars of the debts _ 


or liabilities to which the holder ‘is subject, or - with which his 
immoveable property is charged, and also the particulars of the 
immoveable property to which he is entitled. S. 3 provides that 
on the publication of the Order “all ‘proceedings which may 
then be pending in any Civil Court in British India in respect 
to such debts or liabilities shall be barred, and - all” processes; 
executions and attachments for or: in “téspect of such debts -ànd 
liabilities shall become -null and voids! Among other things, 
the section further provides that: the holder and his heir shall 
be incompetent to mortgage, charges, leases, or: alienate the 
immoveable property; or to grant receipts for -rents or ‘profits, 
and shall be incompetent to -enter’into any contract which 
may involve them in pecuniary liability. .S, 4- . confers - ‘on 
the manager during his: management -‘‘of. the said’ immoveable 
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properiy ° large powers of management and of settling debts. “Ss. 
5 provides that, on the publication of the Order vesting the 
management in him, the manager is zo publish a notice in English, 
Urdu, and Hindi (not, their Lordships observe, in the remaining 
languages vernacular in other parts of India), calling for the, 
presentation of claims, and all claims not duly presented are to be 
barred. §, 8 enables the manager to determine the amounts 
of principal justly due to, the creditors of the holders of the 
property and to the mortgagees on is. By S. 9 the manager may 
enquire into the consideration given for leases and, if it appears 
insufficient, cancel them. S. 10 gives an appeal aga:nst proceed- 
ings cf the Collector to the “ Deputy Commissioner within whose 


“jurisdiction the property is situate,” if not himself the . manager. 


Ss. 17 and 18 confer on the manager power to lease and to mort- 

gage and sel] (in the latter cases wiih the assent of che Commis- 

sioner), $S. 19 enables. the Lieutenant-Governor of Bengal. 
(within which Chota Nagpur is situate) to make rules for” the 

administration of the Act, S. 28 saves the jurisdiction of the 

Courts in Chota Nagpur in certain kinds of suits relating to 

immoyeable property brought under the operation of the Act. 


Their Lordships have not had before them the Order publish- 
ed in the “Calcutta Gazette,” by, which the Commissioner appoint- . 
ed the manager in the present case, and vested in him the 
management of some or all of the immoveable property of the late 
Maharajah ; but however wide the terms of this Order may have 
been, the scope of its operation depended on the scape of the Act 
itself. After considering the Actas a whole, their Lordships have, 
arrived at the conclusion that the primary intention to be collected 
from its language is that of providing, bya measure of local 
application, for the relief of the burdens affecting the land within 
Chota Nagpur owned bya class of landholders there, The 
governing purpose related to a particular locality. It is not a 


‘statute analogous to a Bankruptcy Act, the controlling purpose of 


which is provision for creditors in a liquidation. To this end §, 
16 confers the jurisdiction requisite to enable the manager to 
recover immoveable property in the possession of a mortgagee or 
vendee in the Court of the Deputy Commissioner within whose ‘ 
jurisdiction the property is situate. But in Regulation Districts, 
where there is no Deputy Commissicner,these words would be in apt, 
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and the inference is that they were intended to apply only toi immoye- - 
able property in Chota Nagpur, where a Deputy. Commissioner has 
jurisdiction. This conclusion is borne out by §. 23, which saves, . 


-as slyeady observed,’ the jurisdiction. “of the Courts of Chota 


Nagpur over certain questions; and not the corresponding JAHE, 


dictions of Courts outside it. 7 


‘Their Lordships agree with the views of the scope of the Act 
expressed by the learned Judges who decided the case of Bhicha 
Ram Sahu v. Bishambhar Nath Sahi 1. They think that the Act 
has no-application to immoveablé property, outside Chota Nagpur. 
The main purpose is, as they have already observed, -the protection 
of zemindats within that district, and any provisions which affect 
tights to enforce in’ jurisdictions outside it personal debts or 
liabilities are merely ancillary tothe main purpose of the Act, 
which is directed to improving the position of persons owning land 
within it, If this be so, no claims in rem of-land outside it ought 
to be construed as affected by the merely, general and ambiguous 
expreasions which the Act contains. : 

Their Lordships will humbly advise His Majesty that the 
appeal should be dismissed with costs, 
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sufficient to answer the claim against him under O. 88, R. 2 (1). The plaintiff 
eventually obtained a decree for the sum sucd for bùt during the pendency of the 
suit, and after the money was deposited i in ouri, the defendant was adjudicated 
insolvent and his properties vosted in the Official Receiver. The plaintiff claimed ; 
a right to appropriate the fund in court to the amount of his decree, to the ex- 
olusion of the Official Receiver or the general body of the defendant’s creditors. 

Held, that the plaintiff’s claim was valid 

The money deposited in Court by the defendant under O. 88, R 2 was paid 


to the general credit ofthe suit and was charged with alienin favour of the 
. ‘plaintiff for the amoant that might be decreed in his favour and neither the 


recoiver of the insalvent’s estate nor the general body cf oreditors had a right to 
the fund in question. 

Errikulappa Chetty v. The of ficial Assignee 1, Jitmand v. Ramchand 2 Inve 
Pollard 3, Bird v. Barstow 4 Referred to. 

- Second Appeal against the decree of the District Court of 
Tinnevelly in Appeal Suit No. 418 of 16 preferred against the decree 
of the Court of the District Munsif of Tinnevelly in Original 
Suit No. 384 of 1014. : 

K. R. Gurusawme Aiya and d. Subbarama Aiyar for 


| Appellant. 


A, Ramachandra Aiyar and K, 8. Ramabhadra Atyar for 
Respondents, 

The Court delivered the following 

Judgment :—The 4th and 5th defendants in this case who 
are the appellants, brought a suit, O. 9. No, 305 of 1913, in the 
District Munsif’s Court of Ambasamudram, against the 2nd 
defendant. The 2nd defendant was brought under the-machine- 
ry of Order 88 of the Code of Civil Procedure, because an 
application was made. for his arrest before judgment on 
the ground that he was absconding from the local limits of 
the court. In accordance with the procedure set out in 
Order 38 Rules 1 and 2, he was brought before the court to 
show cause why he should not furnish security for his appearance ; 
and he proceeded ‘under Rule 2 to deposit a sum of money—in 
this case, Rs. 1,200—which was adjudged sufficient.to meet the 
plaintiff's claim, that is to say, the claim of the defendants Nos. 4 
and 5 in this suit. The dates are important. The arrest was on 
the 15th July 1913, and ‘the payment into court was on the 
21st of July following. The 4th and the 5th defendants obtained . 
a decree for the full amount claimed on the lòth August 1914; 
and meanwhile on the 29th June 1914 the 2nd defendant had _ 
filed his petition in insolvency. He was not adjudicated on that 


a 
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petition until the L7th February 1915; but by relation back, his “Ramah Iyer 
insolvency will date from the petition òn which he was adjudi- gopala Tyer, 
cated and accordingly the insolvency will date back to June 1914. 
The question in this case is whether the money paid into 

court in accordance with the provisions of O. 38, R. 2 be= 

longs to the 4th and 5th defendants-as the successful plaintiffs in 
“the suit, If it does not belong to them, rival claims may arise as 
between the Official Assignee, as receiver of the estate of the 2nd 
defendant and the plaintiffs in this suit who “are prior decree- 
holders. But, if the true positign be that, the money in court 
belongs to the 4th and 5th defendants, the question of priority 

as between other parties to the suit will not arise, There isa’ 

good deal of authority on the question, though not any direct 
decision, as to whether this section is to be interpreted as / 
giving a ‘lien to the plaintiff in a suit in the circumstance of 
money being deposited to secure the defendant from arrest. There 

are decisions of this and other High Courts in regard to the corre- 
sponding sections of the Indian Code and also decisions of the English 
Courts relating to kindred situations. It is clear that attachment 
before judgment of property under O. 38, R. 5 does not pass any 
_ title to the person at whose instance it is attached: its effect 

is merely to prevent alienation by the person whose property 

is attached. It restricts the hands of the owner of the property, 

but does not make him. cease to be the owner, nor does it confer 

any specific lien on the person, who obtains the attachment. 

This has been laid down in numerous cases. both in England and 

in this country, and Lord Hobhouse observed in Motilal v. 
Karrabuidin 1 that even attachment in furtherance of execution 

gives ‘no title, This has been re-affirmed by this court on a 
specific reference to O. 88, R. 5 which ‘relates to attachment . 

of property before judgment in order to prevent the disposal of . . ; 
the property by the defendant, in Errikwlappa ` Chetty v. The ` 
Official Assignee, Madras 2, a decision of the ‘Chief Justice and ‘ 
Seshagiri Iyer, J. The jnana Judges point out that what one 
may call a condition of the application on which the money was, ih 
secured to safeguard the plaintiff's interest is the abstaining of the” 
defendant from making away with his property and so long as the 
property is not taken out of the jurisdiction of the court or alienated 

and the defendant’is ready to produce his property to the court, 
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Ramah Iyer then the condition is not broken, and as soon as ever the property 
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has been produced to the court by the defendant on a decree being 
obtained by the plaintiff, the object for which the money was 
deposited is gone and it can only be claimed by the person 
who deposited. it. This is tantamount to saying that in con- 
templation of law it has been his property the whole time, only 
subject to certain control and retention by the court, Similar 


‘principles have been applied to money deposited in court under 


a garnishee order, Jitmand v. Ramchand 1. That is one class of 


` cases ; but you get a totally different class of cases where money is 


not deposited in Court in order to secure something being done by 
„the person who deposited it, such as abstaining from going away or 
removing his property from the jurisdiction of -the court but 
money is paid’to the credit of the suit’ or ear-marked for the suit. 
The Courts have ulways held that, when that is done, the money 
belongs to the plaintiff in the event of his success and that it 
cannot pass to the general creditors of the person who pays it in or 
to any person who claims under him. That distinction has been 
very clearly laid down: by the English Courts in In re 
Pollard ?. In that case some money ina bank belonging to an 
alleged defaulting executor and trustee was sequestrated by letters 
of sequestration taken out in the Chancery Division which for 
practical purposes, may be described as a proceeding in the 
nature of attachment. The defaulting trustee was adjudicated a 
bankrupt and it was held that the sequestrated fund in the hands 
ef the bank did not pass tothe plaintiffs inan action by the 
cestui gue trustent who, it was said, had been defrauded, but passed 
to the Official Receiver as part of the estate of the bankrupt, And 
Romer, L. J., in his judgment at page 48, explains why ıt was so 
and points out very cleatly the distinction between the two classes 
of cases. He says “He (ie, the plaintiff) might have obtained a 
special charge by obtaining some special order having that effect. 
I think, therefore, that the only question is whether the payment ~ 
of the money into Court, under the circumstances of the present 
case, did give the appellants, who are no doubt in the position of 
the creditors of the bankrupt, a special right to or charge upon the 
money so paid in. In my opinion, for the reasons which I will 


-shortly state, the order for payment into court did not convert the 


money into the property of the creditors or give them any special 
- 4, (1916) 1, L, R. 29 Bom 405. 9 
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. hare’ upon it. The order was to pay the monéy, not to the 
general credit of the action, but to the special account of the 
sequestrators. That left the money as part of the debtor’s property 
received by the sequestrators ag sequestrators, Had the order 
gone on to say that, after payment of the costs of the sequestra- 
tors, the balance should be paid over to the general credit of the 
action, the result’ would have been different ; but that was nob 
done.” - Similarly in Bird v. Barstow +a woman got leave to defend 
an action under Order XIV (Summary - Judgment) on terms that 
she brought into. Court £500. She paid the £500 and she lost 
the case. Then she tried to raise the point that she being a married 
woman, an inquiry would have to be held to see whether it was 
money belonging to her separate estate which in the ordinary 
course of events would be the only fund against which the ‘execution 
could proceed: The Court of Appeal’ consisting of Lord Esher, 


MR., Fry; L. J., and-Lopes, L. J., refused to go into the enquiry’ 


on the short ground put by Lord Esher that “the meaning 
of such an order, in my opinion, is to’’give security to the 


plaintiff that, if he succeeds in the ‘action, he shall obtain- 
‘the fruits of success.’ And in other cases too it has universally” 


-been held in England. that where, as a condition ‘of granting 
‘leave to defend the suit,’ money is paid into court that 
money is the property, subject to proving -his claim, of the plain- 
tiff and that it cannot be attached by the’ creditors or assignee in 
bankruptcy of the person who paid it in. And that has been 
‘followed in this country in the Madras courts in two sets of cases. 
In one case it has’ been decided that where money has been 
deposited under Order 41 Rule 5 as a condition of leave to 
appeal, it is ear-marked to the appeal.: In-that -case Subramania 
Chettiyar v. Raja Rajeswara Sethupathi 2, immoveable 
« property, not money, had been -given as security by the 


“ judgment-debtor as a condition of his appeal and it was held that. 


~ the successful decree-holder could realise the decree without 
`, bringing a separate suit for the purpose.of realizing the security ; 
.and of course the necessary implication:is that the property was 
_eax-marked to the successful litigantand could be taken possession 


‘of by him without further proceedings of any kind. The learned ` 


Judges say at page 874, “ The effect. of immoveable property 
being given as oy ig: something, more ‘than attachment 








1. (1892) 2Q. B. 94. i a. (1917) 34 M. L. J. 84, 
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because it makes the property applicable solely in discharge of the 
judgment-debt and not liable to rateable distribution among other 
judgment-creditors.” Similarly a Bench of this Court in. Gopala 
Iyer v. Thiruvengadam Pillai 1, held, following the English 
cases, that where money was brought into court by the defendant 
as a condition of being allowed to defend under O. 37 of the 
Civil Procedure Code (Summary Proceeding in this country on 
negotiable instruments) the amount paid into court must be ` 
regarded as ear-marked to the action of the plaintiff and in the 
event of success, the judgment amount must be regarded as being 
charged upon it. 


These are principles which seem to us to be clear and the 
question is, on which side of the line do cases coming under 
0. 38 R. 2 fall. O. 38 R.`1, no doubt, says that a defend- 


‘ant when arrested on a warrant is to be brought before thé 


court to show cause why he should not furnish security for ‘his 
appearance ; and the argument, as we understand it, is that, that 
being the nature of the enquiry, the section which tells us what the 


.. court can do must have regard solely to the matter of furnishing 


security for his appearance. If that were so, the case would 
fall within the principle of the decisions under O. 38 R. 5 
that the mere furnishing of sécurity or payment of money into 


. court as security for the appearance of the defendant does not create 


a lien or ear-mark it for the purpose of the action. But what 
happens when the defendant does appear under a warrant is this: 

that the court may make alternative orders: ‘‘ The court shall 
order him either to deposit in court money or other property 
sufficient to answer the claim against him, or to furnish security 
for his appearance at any t me when called upon while the suit is 
pending.” It seems to us that there are two alternative courses 
open. One is, the defendant may give security for his appearance; 
such security is merely conditional for his appearance in court 
and could not be said to be to the credit of the suit or ear-marked 
to the general’ purposes of the suit. It is a separate security. The 
alternative is that he may deposit money or other property - 
sufficient to answer the claim. . We think that is not security for 
his appearance, but is an alternative by which liberty is given to 
him to pay into court sufficient money to meet the suit and-we ` 


think that that payment would be ear-marked to the suit and 











1, (1917) 82 M. L. J. 503, 
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would be subject to the lien of the plaintiff in the event of his 
success. As was pointed out during the argument, the words ane 
“to deposit in court money or to furnish security 
not, “ to furnish other security ” which one would expect “if the 








deposit mentioned in the first part of the rule is merely an alter-. 


native way of furnishing the security mentioned in the second part, 
We think that the first alternative described by the Rule is un- 
doubtedly the one pursued in this case, that is,.the money was 


. paid into court tothe general credit of the action, and as such, | 


charged with a lien on the plaintiff obtaining a decrée in his 
favour, and we think that neither the assignee of the bankrupt’s 
estate nor the general body of creditors nor. any specific creditor 
has a claim which can prevail over the title of the plaintiff. 
` - The result is the appeal is allowed and the suit is dismissed 
with, costs throughout, The Official Receiver (out of the estate) 
anid the plaintiffs will pay the costs. 
A.V. V. = 
F | | 
- IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Jusrice AYLING AND MR. Justice SmsHa- 
GIRI AIYAR. k l 


A. Cunniah Mudaly oan (Appellants * Plaintiffs), 
-v ` . 
A, Rangaswami Mudali and others ` a (Respondent Def- 

i endant). 


Civil Procedure Code S. 97—Preliminary decree—Reversal or modifications 
thereof in appeal—Final decree passed on the footing of the original preliminary 
decree whether ceases to be operative. 

Ifa preliminary decree is reversed on appeal the final deorea passed on the 
footing of that preliminary decree ceases to be operative. Lakshmi v. Maru 
Devi 1, Ramuvien v. Veerapudaiyan 2 followed. 

The same result will follow in cases of modifications of the preliminary decree 
which imperil the original final decree. Nistarini Debi v. Rai Mohan 8, Abdul 
Jalil v. Amer Chand *, Wahidunnessa v. Dip Narain Pershad 5 followed. 


On appeal from the judgment and revised, decree of the 
Hon'ble Mr, Justice Bakewell dated the 22nd December 1915 in 
the exercise of the Ordinary Original Civil Jurisdiction of the 
High Court in C. S, No. 144 of 1907. 


_* 0.8, A. No. 20 of 1916. 28th January 1918, 
1. (1911) I. L. R. 87 Mad. 29. 2. (1911) I. D. R, 87 Mad. 456. 
8. (1918) 18 ©. L, J. 214, 4, (1918) 18 0. L. J. 238, 


5, (1916) 20 O, W. N, 1174. 
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Cunniah™ TOP. Ramaswami Aiyar and A, Duraisami aiar for 
Mudal Appellant. 

Rafigaswami C. Padmanabha Aiyangar for Respondents. 
Muda. ae The Court delivered the following 


Judgment :—This is a suit for partition. The plaintiff and 
the Ist defendant are the sons of one Cunniah Mudali and the 2nd 
and 3rd defendants are the sons of the Ist defendant. When the 
suit first came on for hearing, the learned Judge referred the 
question regarding the extent of the family property to'a com- 
missioner. The commissioner sent in his report in April. Mr, 
Justice Wallis, as he then was, differed from the commissioner 
on one point, namely, that the Royapettah garden which was held 
to belong to the wife of the lst. defendant by the commissioner 
was family property. The learned Judge passed a preliminary 
decree to the effect that the Royapettah garden should go to the 
plaintiff on his paying Rs, 600 to defendants Nos. 1 to 3 and that 
items Nos. 1 to 3 should go tothe 1st to 8rd defendants who 
were orderéd to pay to the plaintiff a sum of Rs. 3,800 and odd 
within a month. There was a further direction that if the said: 
sum of Rs. 3,800 and odd was not paid in a month, the plaintiff 
was to become absolute owiier of items Nos. 1 to 8. There was 
an appeal against this preliminary decree which was not decided 
until two years after. In the meantime a final decree in pur- 
suance of the preliminary decree was passed. As.the defendants 
Nos. 1 to 3 did not pay the money within the time stipulated, the 
plaintiff was put in possession of items Nos, 1 to 3 as absolute 

` owner thereof. 

The appeal against the preliminary TRA was disposed .of 
on the 9th of September 1912. The appellate decree varied the 
preliminary decree by declaring that the Royapettah garden was 
the property of the 1st defendant’s wife and that it was not part 

of the family property, Asa result of this pronouncement, 
application was made by the lst defendant for restitution of the 
garden to the wife. Thereupon Mr. Justice Bakewell before whom 
the application was made came to the conclusion that the original 
final decree passed on the footing of the preliminary decree should 
be revised and that a fresh final decree should be passed, It is 
against this direction of the learned Judge that this appeal has 
been preferred. 

We think the course adopted by the learned Judge is -right. 
S, 97 of the Civil Procedure Code makes it incumbent upon the . 


t 
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parties to appeal against the ‘preliminary decree. Under what 
circumstances : such an appeal should be preferred has been pointed 
out by the Judicial Committee in Ahmad Musaji v. Hashim Ebra- 
him.Salejt 1. In the present case, by the passing of the decree in 
appeal, the orginal partition has become infructuous, The 


equalisation as to value was dependent upon the view‘ that the , 


Royapettah garden belonged to the family. When that view was 
upset in appeal, it became necessary that there should be a fresh 
partition. Consequently the final decree passed by Mr. Justice 
Wallis can no longer remain in force. It was pointed out in 
Lakshmi v. Maru Devi 2and in Ramuvien v. Veerapudayan® that 
if a preliminaty decree is reversed on appeal, the final decree 
passed on the footing of that preliminary decree ceased to be 
operative. We think the same result would follow in cages of 
modifications of the preliminary decree which imperilled the 
original final decree. In our opinion, the result of the appeal was 
to imperil the final decree based on the preliminary decree. The 
principle of the decisions of Jenkins, C. J.. and Mookerjee, J. in 
Nistarint: Debi v. Rai Mohan £ and Abdul Jalil v. Amer 
Chand ® and of the decision in Wahidunnissa v. Dip Narain 
Pershad § are applicable to the present case. We must therefore 


uphold the order of Mr. Justice Bakewell. There has been, 


great delay on the part of the respondents Nos. 1 to 8. We do 

not think they are entitled to their costs in this appeal, The other 
costs have been provided for by the learned Judge and we agree 
’ with his directions. We dismiss the appeal. 





C. A. B. 
Á ee me 
1 1916) I. L. R. 42 0. 914. | . 2, (1911) I. L. R. 87 M, 29.. 
< 8. 1911) I. L, R. 37. M. 455, _ 4 (1918) 18 C, L. J. 214. 


5. (1918) 18 O, L. J, 228. 6. (1916) 20 0. W. N. 1174. (F. b, 
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Ranga Rao 


v. 
Ranganayaki 
Ammal. 


Phillips, J. : 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT — ME, Justice PHILLIPS: AND MR, JUSTICE 
KRISHNAN, -> 


N. Ranga Rao: To “ew Appellant * (Plaintiff) 
i v. sy ot Í 7 Re od 
' Ranganayàki- Ammal and others ... © Respondents. (Defen- 


naD dants Nos. 1 and 2 
co'a and D.R. of the 

' te 4 deceased ard defen‘. 
gs eM a A dant). ` 


Limitation Act, Arts. 120 and 126—Suit by the nearest reversioner for declara. 
tion that a widow's alienation is not binding on him—Court Sale im a suit to 
which widow is a ‘parly—When can be treated as a privaie sale “ made ” by the, 
widow. : : 4 
A court sale in a case to which a Hindu widow is a party may be treated as a 
private sale by the widow of propertiės vested in her as for a widow’s estate if the 
court-sale is the necessary result of some collusive arrangement made by her to 
use the court as a medium of transfer or’ in other words if she intended to transfer 
‘the properties by means of a, court-sale and took steps to bring it about, Sheo 
Singh v. Jeon I. D. R. 19 All. bad. Ram Sarup v Ram Dey; I.L. É. 29 All. 289, 


referred to 
In such a case a suit by the nearest reversionery heir to declare the alienation 


void as against him would fall under Art. 125 of the Limitation Act. If the court. < 


sale in question is not brought about under circumstances set out above, it cannot 
be considered as cna '“ made ” by the widow and the Article of the Limitation Act ` 


for a suit to declare the invalidty of the sale will be art. 120 and not 125. 

Second Appeal against the decree of the Court of the Subor- ` 
dinate Judge of Trichinopoly in Appeal Suit No. 94 of 1916 (A. 
S. No. 28 of 1916, Distriét Court, Trichinopoly) preferred against 
the decree of the Court of the District Munsif- of. Namakkal in 
Original Suit No. 1157 of 1913. 

A, Krishnaswamt Aiyar and B. Somaya for the Appellant, : 


7 ` R. Kuppusami- Aiyar for the Respondent, 


The Court delivered, the following ‘ 


the property in 1883 to his concubine and another and they’ 

executed a hypothecation deed in favour of one Rama Rao in 1885. 

In`a suit by the widow this mortgage Was recognised as Valid and 

in another suit by a subsequent mortgagee it was again held to be 
* S. A, No. 767 of 1917. |. 2nd April, 1948. 


\ 


Judgments :—Phillips, J: Plaintiff's suit is brought to sak 
aside an alienation made by lst défendant widow of one Krishna: . 
Iyer, plaintiff being the nearest reversioner. Krishna Aiyar sold 
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valid against: the widow. A decree was obtained against Rama 


- Rao, and in execution his mortgage deed was sold and purchased 


by one Rama Aiyar, who brought a suit upon it. The widow at 
first contested the suit, but abandoned her defence. The mort- 
gaged property was therefore brought to gile and purchased by 
2nd defendant in October 1902. It is contended for appellant that 
this sale in 1902 amounted to an alienation by the widow and that 
this suit brought in 1913 is within time, The only question that 


É 


need be considered now is whether the facts of the case establish - 


the fact-that this sale amounted to an alienation by the widow. 


A statement by the widow (Exhibit D) admitting the claim has. 


been found by the Subordinate Judge not to have been presented 
by the widow herself, but in other portions of his judgment: he 
finds that she confessed judgment from corrupt motives. It is 
alleged that she received Rs. 900 as consideration for not contesting 
the suit, but the Subordinate Judge only finds this to be probable 
and does not say it was proved. It is sufficient for plaintiff's case 
to prove that the widow had done an act which necessarily résult- 


“ed in the transfer of the property (vide Sheo Singh v. Jeoni 1). 
_ The question, therefore, for decision is whether the widow's 


withdrawal of her defence amounted to such an act. It must be 
remembered that the mortgage had already been held in judicial 


decisions to be valid and binding on the widow, and although'the . 


Subordinate Judge has now found that it is nob valid, his decision 
is based on evidence given 30 years after the mortgage was 
executed, and his finding is merely that consideration has not been 
proved. Except for the allegation that the widow received Ks. 900, 
there is no evidence of collusion between her and the plaintiff 
in the suit on the mortgage bond. .In view of the previous 
proceedings it was most unlikely that a ‘defence by the widow 
would have.been successful. That being so the sale would in all 
probability have taken place without any act on her part and 
therefore Iam -unable to say that the widow's action had as a 


< necessary result the transfer of the property, nor can it be said. 


that she materially contributed by her action to the transfer. 
Her action in 1900, more than 12 years before suit, followed by 


- the sale in 1902 cannot therefore be said to amount to an alie- 


nation.-Article 125 of.the Limitation Act is therefore inapplicable 
and under Article 120 the suit is barred by limitation. 


. - 1. (1897) J. L. R, 19 All. 524, 
47 | ` : 


‘N 
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A number of other questions have been argued for respondents 
Nos. 2 and 3, which are decided against them by the Subordinate 
Judge, but it is unnecessary to discuss them in view of the above 
finding. 

The Second Appeal fails and is dismissel with costs. 

Krishnan, J: The judgment of the Lower Court that this 
suit is barred by limitation under Art. 120 of the Limitation Act 
is, in my opinion, correct. The appellant’s vakil has contended 
that Art. 125 applied but on the facts found the sale in question 
cannot by any stretch of language be considered as cne “made” 
by the widow. f 


The sale impugned is the court sale in 1902 in which the 


2nd defendant purchased the plaint property for Rs. 6,100, Ordi- 


narily a court sale cannot be treated asasale by a private in- 
dividual. But the appellant’s vakil has relied on the case in Bari 
of Bandon v, Becher! to show that a court sale should be treated 
as a private sale where it is the result of a collusive suit or pro- 
ceeding in court. Assuming this argument is correct, to justify in 
treating the court sale in this case as a private sale by the widow 
it must be shown that it was the necessary result of scme collusive 
arrangement made by her to use the court as a` medium of brans- 
fer, or in other words that she intended to transfer the property 
by means of a court sale and took steps to bring it about. Any 
failure on her part to defend an action in which a decree was 
passed in execution of which the property was sold by the Court 
is insufficient to make the court sale her sale, unless the decree 
and sale were the necessary result of her action and unless the 
failure to defend was itself part of the contrivance adopted by her 
to bring about the intended court sale, The evidence in the 


` present case falls far short of these requirements. The mortgage 


suit in which the sale took place was in no way a collusive suit, 
The widow had nothing to do with the original mortgage deed 
itself. All that is proved is that though the widow set up the 
defence in the mortgage suit that the mortgage sued upon 
was not valid and was without consideration, she subsequently 
did not appear and press her defence and that she acted 
thus from some “corrupt motive” because the Subordinate 
Judge says she probably received some Rs. 900 from the plaintiff 
in that suit to abstain from defending. Itis not shown that her 


1. (1835) 8 Cl and Fin. page 479 at page §11:6 E. B 1617. 
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defence would have succeeded and would have led to the suit being 
dismissed and the property being. saved. It may be noted that in 
a previous suit by one Peruma Goundan she did press her present 
` defence to a decision, but the decision was against her and in 
favour of the mortgagee. It is true that the Subordinate Judge 
now finds that it is not proved by the 2nd defendant, the auction 
purchaser that any money passed under the mortgage to’ Krishna 
Aiyar the widow’s husband and the original owner of the property, 
In the mortgage suit the burden was on the widow to establish 


that the mortgage had no consideration against the mortgagee’ s 


assignee Rama Aiyar. Itis one thing to find that an auction pur- 
chaser in court sile who isa stranger to the previous transactions 
has failed to prove consideration in the suit and quite another 
thing to hold that the widow would have succeeded in establising 
failure of consideration against the  mortgagee’s assignee, in the 
former suit where the burden of proof was on her. The present 
finding therefore does not lead to any conclusion that the mortgage 
decree was the result of her failure to press her defence. 


The plaintiff attempted to.show that that decree was one 
passed on a confession of judgment by the widow and for the pur- 
pose he relied on a statement filed in Court, Exhibit D. But the 
_ Lower -Courf has found that it is not proved that the widow either 
signed or presented it to Court,- This is in accordance with what 
appears in the judgment im that suit which shows that Exhibit D 


was neither noticed nor acted upon. In the above circumstances - 
the. Lower Court was right in holding that the Court sale could . 


not-be-treated as an alienation by the widow. 


_ The cases quoted by the learned vakil for the appellant in 
Sheo Singh v. Jeoni1and~Ram Sarup. v. Ram Dei? are 
both. clearly distinguishable as in both of them it was 
proved that the widow intended by the collusive proceedings, 
one being a decree for possession and ` the other an arbitration 
to get her husband’ 8 property transferred to others’ and that she 
carried out- her intentions by such means. In the present cage 
the suit was not a collusive one and whatever collusion there might 
be, in not pressing the defence it is not shown that it was intended 


to, and’ did in fact, bring about the Court sale now sought to be 


avoided, _ 





1. (1897) I. L'R- 19 All. 524. a, (zbog) I. L. R. a9 All, 289, 
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There being thus'no alienation by the widow Article 125 of 
the Limitation-Act cannot apply’: and the suit being a declaratory 


‘one the only article applicable is Article 120 ; and under: it the suit 


is clearly barred being more than 6 years from the date of sale. 
The case mainly relied on by the Subordinate Judge in 
Tallapragada Sundarappa v. Boorugapalli Sreeramulu 1. is not 
in point as’ there was no alienation at all in that case as the 
property had only been attached and not sold, as appears’ from 
the statement of facts in-the report. But apart from this his 
view of-the law is correct and I accept it. He haa discussed 
various other questions and given findings on them ;' and though 
the learned Vakil for the respondents has attacked those findings 
it is quite‘unnecessary to consider them as the suit fails on the 
ground of limitation. __ f 
‘I agree with my learned brother that the Second em 
should be dismissed with costs. 
CAS. —— 
IN THE HIGH COURT OF JUDICATURE AT MADRAS.. 
- PhESENt — MR, [emoe ABDUR RAHIM AND MR. J USTICE 
OLDFIELD. 


N. Krishnaswami Aiyangar ... Petitioner. * 
Jurisdiction—Application by a third person to expunge irrelevant and scan" 

dalous matter in the judgment of a Subordinate Couri—Power of ithe High Court 

to expunge--Government of India Act, 1915, S. 107—'‘Superintendence’’ meaning 


of. 


Held by Abdur Rahim, J. (Oldfield, J. dissenting.) The High Court has 


jurisdiction to direct the expunging of irrelevant and scandalous matter in the 


judgment of a Subordinate Court on the application of a third person under B. 107 
nf the Government of India Aot 1915. The powers of superintondence of the 
High Court are of an extremely wide character and include the power to ex- 
punge such matters from the judgment so that they may not be circulated and 
published to the prejudice of persons who are or are notconcerned in the suit 
either as a party or as a witness.” 

The High Court will only interfere in exceptional cases and with great caution 
in the exercise of such jurisdiction. 

Per Oldfield, J. The High Court has no power under S. 107 of the Govern- 
ment of India Act to order-the expunging of portions of the judgment of a 
Subordinate Court at the instance of a person who is not a party to a suit. 
The expression “' superintendence ” in 3. 107, does not include the relief above 


mentioned. 


Petition under 5. 107 of the Government of India Act and 
S, 151 of the Civil Procedure Code praying that in the.circum- 
stances stated therein the High Court will be pleased to direct that 


7 O. M, P. No, 2769 of 1917 4 14th November 1917. 
7 1. (1907) I. LR 30 Mad. 402=17 M. L J. 288. 
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N $ 
first three sentences in paragraph 14;-whole of paragraph 15, the 
_-Words ‘specified in paragraph 23 and the whole of paragraph -27 
be deleted from: the judgment of the Court of the Subordinate 
J udge-of Kumbakonum in O.S. No, 79: of 1914. 


The facts necessary for the report are as follows: 


‘The plaintifi claiming to be the adopted-son of one K having been 
‘adopted"by K’s widow in pursuance of an authority to adopt (Ex, A. in 
the suit) left by K sued for partition of the’ family properties against the 
defendant, his paternal uncle. The defendant contended that: Ex. A. 

“was a forgery and that the adoption did not take place. “The court of 
First instancé held that Ex. A. was a forgery and.in the course of-the 
judgment stated that the draft of Ex. A. was. prepared in, the.house of 


-the vakil for: the plaintiff and dictated by the vakil himself. The’ 


learned Judge also made some strong remarks against. the propriety of 
the vakil whom he considered to be an important witness in the case 
‘conducting the suit on behalf of the plaintiff. In paragraph 27 of the 
judgment the learned Judge suggested that in his opinion’ the plaintiff's 
pleader and his clerk had some share in bringing into existence the 
forged document. ` = 

` Against the decree of the Subordinate Judge the plaintiff preferred 
an appeal to the High Court (A. S. No. 215 of 1916) in which their 
Lordships'held that Ex. A. was genuine ard reversed the decision of 

“the Subordinate Judge. ' 

The present petition was by the vakil who appeared for the plain- 
tif in the lower court to expunge from. the judgment of the Subordi- 
nate Judge the statements mentioned above. 

E. Srinivasa Iyengar for the Petitioner. 
` The Court delivered the following . 


Judgments : Abdur Rahim, J :—I have had the advantage’ of 

“reading the Judgment which has beeti. ‚just delivered by my 

learned brother, and I agree that the petition ought’ to be dismis- 
‘sed, though not on ‘the ground on whiéh che has proceeded. 


Iam of opinion that we have jurisdiction to direct the ex- 
punging of irrelevant and scandalous matters in the judgment: of 
the Subordinate Court under 5. 107 of the Government of India 
‘Act of 1915. The powers of superintendence vested in the ‘High 
Court are of extremely wide character, and it seems to me that 
if we find a case in which a Subordinate Court has gone out of its 
way -to introduce matters in its judgment which are absolutely 
irrelevant and scandalous in their nature; we- can -remove those 
passages from the judgment so that they ` may not be circulated 
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‘and published to the prejudice of persons who are or are not con- 


cerned in the suit either as a party or as a witness. It is quite 


“ true that as pointed ‘out, there is no precedent for such action 


except ina recent cage (C. R. P, No. 888 of 1916) to’ which I 
was a party. There the question of jurisdiction was- not discus- 
aed, though it was assumed that we had jurisdiction to delete 
certain passages from the judgment of the Subordinate Court. 
On the other hand, the question was considered in another . 
recent case (C.R.P. Nos, 587, 588 and A. A. O, Nos 205 and 206 of 
1914) by Sadasiva Aiyar and Moore, JJ. in which Sadasiva Aiyar, 
J, expressed his opinion affirming our jurisdiction. - I quite realise 
that it must be in extremely exceptional cases that the High Court 
will be called upon to interfere in a matter of this sort and Iam . 
entirely of opinion that we ought-to act with the greatest caution 
in making such an order as has been applied for in this case, On 
the merits, however, the application, in my opinion, must ‘fail, 
because it could not be said that the. remarks which are objected 


“to were altogether irrelevant in the View which the Subordinate 
. Judge took of the case. Ido not suggest for a moment that those 


remarks were justified upon-the evidence and in fact. We have 
expressed our opinion in the judgment in the appeal that they 
were not justified at all.” But, on the other hand, it could not be 
said that the observations were clearly irrelevant and did not bear 
on the merits of the case. For these reasons I agree in dismissing 
the petition, - 

Oldfield, J:—In this petition we are asked to expunge .. 
certain portions of the judgment of the Subordinate Judge of 
Kumbakonum in O. S. No, 79 of 1914, which has come before us 


‘ont appeal. We are asked to do so by a person, who was not a 


party to that. suit and was merely the Vakil of a party, in the 
exercise of our alleged powers under 8. 107, 5 & 6, Geo, V, C. 61. 

' Tt hag not been shown that any court in England has’ ever 
given similar relief or that any other High Court has done so, 


- either under the provisions above specified or the corresponding 
"8. 15, 25.& 26, Vic. C. 104. In this High Court such relief 


has been given only, so far as we have been shown, in one recent 
case, C. R. P, No. 888 of 1916, but without discussion of the court’s 
power to give it, whilst in another, C. R, P. Nos. 587, 588 and A. 
A. O. Nos. 205 and 206 of 1914, one learned Judge held that 
it might be given in suitable cases and the other refused to express 
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an opinion ; and in the latter case it may be observed that the 


appellant-petitioners were parties to the proceedings. There is 
accordingly no course of authority binding on us in petitioner's 


favour ; and the absence of- such authority is further material as- 


justifying doubt whether the exercise of the power in question is 
essential to the performance of our duty of superintendence under 
the provision above referred to, . 


In the absence of authority the matter must be decided on ` 


general principles. ‘It seems to me with great respect that the 
exercise of this power is not necessary and would not be advisable 
and that therefore the right to ask for it should not be newly 
recognised at this date as covered by the general term ‘ superintend- 
ence’, -Ithas not been shown that any fùnction resembling this 
has even been treated as covered by it. . It is true that in some 
cases, to which (as I understand my learned brother) he - would 
confine interference, the judgment may contain irrelevant matter 
scandalous or blasphemous, by which 1 strangers to the proceedings 
may be aggrieved and which, as in the instance above referred to, 


could justly be expunged without investigation of any fact in iggue, - 


But such cases will be very rare; and it is not necessary on their 
account to authorise a course of procedure, which “would involve 
us in the risk of grave inconvenience. For there would be entailed 
firstly in many cages the novel recdgnition of the right to the court s 
assistance in favour of persons not parties to or directly interested 

. inany proceeding before it; secondly the investigation of many 
cases, in which the relevancy and correctness of the observations 
complained of would not be ascertainable readily -or without 
enquiry into the merits, Such inquiry would frequently, it is to 
be feared, be asked for on account of personal enmity -against the 
Judge: and its result would not necessarily be in any degree 
convincing, since it would have been reached without the assistance 
of any one interested to oppose the petition, 

In these circumstances, I would not interpret the court’s duty 
of superintendence as covering.the grant of the relief asked for by 
petitioner and I would therefore dismiss his petition without 
expressing an opinion on its merits. é 


C ALS. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT —MR, J UsTICR ABDUR RAHIM, AND MR. JUSTICE 


_ BAKEWELG. 
Nagappa and others .... Appellants (Defendants 1 to 8). 
v, | 
Siddalingappa and others .. Respondents (Plaintiff and 


Defendants 4 and 5). 

Civil Procedure Code, O. 8, R. 5—Seope of —Suit on 4 mortgage agains? minor 
defendants—Allegation uf proper execution of mortgage in plaint, not denied in 
written statemeni—Issue as to evecution of morigage mot raised at the trial ner 
evidence adduced on the point—Decree on mortgage, propriety of — Om seioh to raise: 
issues on questions of fact—Effect of.- ý 

The scope of O. 8, R 5 of the Code of Civil Procedure i is only this, that the 
omission to deny an atlegation of fact in the plaint is not to be faken as an admis- 
sicn in the case of minor defendants and the rule has nothing todo with the 
conduct of the suit afterwards. In a suit ona mortgege against certain minor 
defendants their guardian did not deny in his written statement the allegations in 
the plaint as to the proper execution of the mortgage and their pieader neither 
asked for an issue nor let in evidence on the question, but the whole trial proceeded 
only on the issties as to limitation aia res pea The court decread the suit in 
favour of the plaintifis. i : 

` Held that the omiesion of the defendants fo raise an issue as to the exeoution 
of the mortgage implied an abandonment of that question at the trial and that it 
was not incumbent on the court 40 require proof of execution of the mortgage from- 
the plaintifi, under such circumstances. Ganoo v. Shri Dev Sidheswar | distin- 
guished : Ponnusami Pillai v. Pasupathi Mudali 2. referred. . | 
Second Appeal against the decree of the District Court of 


Bellary in A. 8. No, 101 of 1918, preferred against the decree of 


_ the Court of the District Munsif of Penukonda in O, 8. No. 389 


of 1912. _ 

L. Venkataraghavr Aiyar for Appellant. 

S. Desikachariar for 1st Respondent. 

:The Court delivered the following 

Judgment :—The suit was instituted by the lst respondent 
in this appeal in order to recover a certain sum of money under 
a mortgage deed against the appellants who are minors and who 
were represented in the suit by their guardian. The first question 
argued before us is that there was no proof as to the proper 
execution of the mortgage deed and its attestation according tó 
law. But the defendants appeared.by a pleader throughout the 


proceedings, the written statement did. not raise any question as 
to the execution of the mortgage, there was no issue framed with 


reference to this point, and so far as we can gather from the record, 
no objection on that score was taken at fhe time of the trial, The 


. * B. A. No. 1969 of 1916. 18th April, 1918. 
1 (1901) I. L. R. 26 B. 360, 2, (1909) 7T M. È T. 108, 
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learned . pleader for the appellants contends that, in as much as 
Order VIII, Rule 5 of the Civil Procedure Code says ‘very 
allegation of fact in the plaint, if not denied specifically or by 
necessary implication, or stated to be not admitted in the pleadings 
of the defendant, shall be taken to be admitted except as against 
a person under disability,” it made it incumbent upon the Court 
to: require proof of the execution of the mortgage before there 
could be any decree given against the minors. But the scope of 
Order . VIII, Rule 5is only this, that the omission to deny an 
allegation of fact in the plaint is not to’ be taken as an admission 
in the case of minor defendants, and the rule has nothing to do 
with the conduct of the suit afterwards. For instance, if at the 
framing of issues or at the trial the person representing a minor 
defendant admits certain allegations of fact it cannot be said that 


Rule 5 in any way affects such admission. What the legislature . 


apparently contemplated by Rule 5 was that if, for instance, the 


guardian of a minor defendant allowed ‘a case to proceed ex parte, 


then the plaintiff must prove those facts alleged 'in the plaint which 
were not expressly denied in the written statement filed on behalf 
of the minor defendant. In the case of a defendant who is a major 
an ex parte decree could be based not only on facts expressly admit- 
ted in the written statement but also on those allegaticna of fact in 
the plaint which are not denied in the written gfatement. Here what 
happened. was the pleader appearing for the defendant stated that 
he did not want to adduce oral evidence in the case; so also did 
the pleader for: the plaintiff. Then certain daana relevant 
to the issues raised were filed and apparently no objection was 
taken as to their admissibility and they were marked as exhibits, 
we may take it, by consent. The issues ‘that were raised relate to 
- questions of limitation and res judicata and those were the points 
apparently argued at the trial, We think that we should be per- 
fectly justified in this case in saying that” any question ` as- to thé 
execution of the document was waived at the time of the framing of 
issues and the trial of the suit. 

Our attention has been drawn to ‘certain ‘rulings, notably to 
one of the Bombay High Court in Ganoo y, Sri Devsidheswar 1 
where Mr. Justice Fulton at page 362 lays down that it is the 
duty of the Court under the Civil Procedure Code to see that 
proper issues necessary for the decision of the case are framed. 


1." (1901) I. L.R. 26.Bom. 860. 
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But there the question was as to whether. the notice served 
by the landlord on the tenant in a suit for ejectment was 
a proper one, and as proper notice was a part of the cause of action 


_ it was held to be the duty- of the Court to see whether in the 


plaint the cause of action was properly stated and-it was proved at 
the trial. . The proposition, however, as to the duty of the Court 
to raise proper issues is laid down in broad terms. But we do not 
think that it was intended to lay down that upon questions of fact 
it is the duty of the Court, even though the party in whose interest 
ib is to raise the necessary issue does not choose to do so, to frame 
such issues of. its own motion. Any general proposition of 
that character would in our opinion be subversive of proper 
conduct of cases and we are unable to assume that the learned 


Judges of the Bombay High Court intended to lay down 


any such rule. On the’ other hand we agree with the ruling of 
this Court in Ponnusamy Pillai v. Pasupatht Mudaliar 1 
where it is laid down that an omission to raisean issue on-a 


‘question of ‘fact implies an abandonment of that question by 


the party interested. No doubt, where the question is one purely 
of law such as limitation or jurisdiction it is incumbent on the 
Court to frame proper issues on such questions, but it would not 
be safe to extend any such rule to issues of fact. We, therefore, 
overrule this objection raised by the Appellants’ pleader. 

The next contention in the appeal relates to the admissibility 
of Exhibit D which is a deposition of the present guardian of the 
appellants in a former suit, The defendants’ pleader apparently 
consented to Exhibit D being admitted in evidence and the state- 
ment contained therein which amounts to an admission saving 
limitation could have been proved if the guardian had been called. 
It was open to the pleader for the defendants to dispense with any 


“such proof. We therefore do not think that there is any force in 
‘this objection either. 


On the next question as regards the amount of interest which 
has been allowed in the decree, that is, at the rate of Rs. 75 a 
year, itis difficult to ascertain from the records upon what 
material this sum was arrived at, and it would be necessary to 
call for a further finding on this point, allowing the parties to 
adduce evidence with respect thereto, But the learned pleader 
for the appellants wants time to consider whether it would be 
desirable in the interest of his clients that a finding on this point. 
1. (1909)7 M. D. T. 107. 
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Pak? XIL] THE MADRAS LAW JOURNAL REPORTS. 375 


should be called for. We therefore allow the case to stand over for 
two weeks. ° ‘i - 

This Second Appeal coming on for further hearing on 
Wednesday the 3rd day of October 1917. 

The Court made the following 

Order :—The lower Court will submit a indios as to how 
much is payable on account of interest according to the tertas of 
the bond Exhibit A. Fresh evidence may be taken. The finding 
will be submitted in 8 weeks and the parties will be at liberty to 
file objections to the same within 10 days after notice of return of 
the same shall have been posted up in this Court. 

[In compliance with the order contained in the above judg- 
ment, the District Judge of Bellary submitted the following: 


I find that the ‘plaintiff is entitled to interest of Rs. 124 a, 


year, representing 24 palls per year ab Rs, 5 per palla. He is 
therefore entitled to Rs. 50 in all for the four years). 
“This Second Appeal coming on for final hearing after the 


return of the finding of the Lower Appellate Court upon the issue - | 


referrred by this Court for trial. 
The Court delivered the- following |, 
_ Judgment :—The decree will bé varied by allowing interest 
at Rs. 12-8-0 per annum on Rs. 200 from March 1908 till the 
time fixed for payment. Time for redemption -will be extended to 
18th August. In other respects the decree will be confirmed. 


There will be proportionate costs. 


A. V. V. -— 
IN THE HIGH COURT OF JUDICATU RE AT MADRAS, 


PRESENT :—ME. JUSTICE ABDUR RAHIM AND Mr. JUSTON ` 


KUMARASWAMI SASTRI, our 
Kanakasundaram Pillai .... Petitioner * (2nd 

l EA Counter Petitioner.) 
Somasundaram Pillai and another- ... Respondents (Petis 


tions No. 1 and 2.) 

Civil Procedure Code, O. 9 R. 13—Exparte final decree in morgage suit — 
Application to set aside, if maintainable. : 

An application to set aside a final deoree in a mortgage suit, alleged to be 

passed exparie, is maintainable under tha provisions of O. 9 R. 18 of thea Code of 


Civil Procedure. There ig nothing to limit ‘the word “decree” in O., 9 R. 13 to’ 4 


the-preliminary decree in cases whera the law contemplates preliminary and final 
decrees 
Petition under Sec. 115 of Act V of 1908 praying the High 
Court to revise the order of the Court of the. District Munsif of 
* O. R. P, No. 2 of 1917. A 18th July, 1917. 
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Tiruturaipund, dated 27th November 1916 in 1. A No. 1314 of 
1916.in O. S. No. 150 of 1918. 

T. R. Venkatarama Sastri and 9. Visvanatha diyar for the 
Petitioner. 

S. Muthiah Jaan for G. S. Ramachandra Atyar for 


Respondents. 


The Court delivered the following 

Judgment :—The petitioner obtained a preliminary mortgage 
decree for the sale of certain property and an application was 
then made for the passing of the final decree. At the: hearing of 
this application the respondent did not appear and the final decree 
was passed in his absence, Subsequently he made an application 
under O: IX R. 13 Civil Procedure Code to set aside the final 


„decree which he alleged was passed ex parte. The District 


Munsif acceded to that application and the petitioner now has 
applied to us in revision to set aside the order, firstly, on the 
ground that it is not a case to which O. IX R. 18 applies. 

The point raised seems to be one of first impression and its 
decision depends on the interpretation of O. IX R. 13. It says, 
“In any case in which a decree is passed ex parte against a defen- 
dant he may apply to the court by which the decree was passed 
for an order to seb: it aside.” Now there is nothing in the 
language of that rule which compels us to limit the word ‘ decree’ 
to the preliminary decree in a case where the law contemplates 
preliminary and final decrees. It cannot be denied that a final 
decree is as much a decree within the meaning of the law as a 
preliminary decree. The Code provides certain procedure to be 
followed in the proceedings for a final decree; an application has 
to be made by the preliminary decree-holder and notice has to be 
given to the judgment- -debtor to show cause why such a decree 
should not be passed. We do not see any good ground, nor has 
any been suggested to us, why a final decree like this should 
not be treated as a ‘decree’ within. the meaning of O. IX, R. 18. 
if it has been passed ex parte within the meaning of the law. In 
such cases, the proceedings commencing from’ the preliminary 
decree must be treated as separate proceedings and if those: pro- 
ceedings are terminated by a decree which has been passed ex 
parte we do not see, so far as the language of the rule or ofany. 
other provisions of the code that have been brought to our notice 
are concerned, why the, procedure set down, for setting aside 
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ex parte decrees should not apply. Our attention has been drawn 
to the fact that R. 13 contemplates cases in which the summons 
has not been duly served and the contention is that in proceedings 
for final decree in a mortgage suit what is served is nota 
summons but a notice. We do not think that there is really any 
Substantial distinction to be based on a ground like this, and we 
are of opinion that the ends of justice require that we should not 
unduly narrow the scope of R. 13, O. IK. It is of importance 
that the proceedings for a final decree should be had: with due 
regard to the procedure laid down for the purpose and that if a 
final decree“is passed eg parte in the absence of the defendant he 
should be given an opportunity of having that decree set aside by 
2 proper application if he was prevented from appearing for 

` sufficient cause. i 
The next contention raised is that the application -was made 


after the time limited had expired, but that is not a question of . 


jurisdiction in which we can interfere with. the order in revision. 
The petition therefore, fails and is dismissed with costs. 


A. V. V. - 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR, JUSTICON SESHAGIRI . AIYAR- AND Mr. Jus- 
TIGE NAPIER, | = 5 





Subramania Aiyar -Appellant * (Plaintiff). - 
Namasivaya Asari - -Respondent (Defendant), 


Civil Procedure Code, of 1908, S. 103— Second Appeal—Suit of nature cognis- 
able by Court of Small Causes—Test—Suit one cognisable by Small Cause Couri at time 
of institution but exempted from jurisdiction of such court before time of filing 
Second Appeai—Second Appeal im such suit not maintainable—Right io have'judg- 
ment regarded as final and unappealable if a vested right. ý i 3 

Where a suit was at the time of its institution a suit of tha nature cognisable 
by a Court of Small Causes within the meaning of 8.102 of the Code of Civil Proces 
dure but was tried as an original suit by reason of a question of title being involved 
in it, held that, under 8. 102 of the Code, no second appeal lay against the appel- 
Jate decree in such suit, notwithstanding that at the time of the filing of the 
Becond Appeal the suit became exempted from the jurisdiction of a Small Cause 
Court by virtue of an amending Act passed before the Second Appeal was filed. 

The word “ cognisable"’ in'S. 102 of the Code must be restricted to the nature 
of the proceeding prior to decree and not to its character at-the time of the Second 
Appeal. nS : 

. The statement of law by the Judicial Committee in: Colonial Bugar Refining 
Co. v. Irving 1, is equally applicable to parties.who have acquired a right to 
3 judgment being regarded as final and conclusive. 


* S A. No. 1811 of 1916. 11th December, 1917, 
. 1. (1906) a 0.8369. A i 
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Second appeal against the decree of the District Court of 
Tanjore in A. S. No. 189 of 1914 preferred against the decree of 
the Court of the District Munsiff of Pattukotta in O. S. No. 713. 
of 1912. 

K. Raja Atyar for Appellant. 

V. Purushotam diyar for T. R. Venkatarama Sastri for 
Respondent, l 

The Court delivered the following | 

Judgment :—A preliminary objection has been taken by Mr. 
Purushotam Aiyar to the maintainability .of the second appeal,. 


“and we are of opinion that the objection should prevail. 


The suit was for Rs. 50 and odd for cutting and carrying away 
trees, It was originally instituted in the Small Cause side of the © 
Tanjore Subordinate Judge's Court. As a question of title was 
involved in the determination of the claim, the plaint was returni- 
ed for presentation to the District Munsiff’s Court at Pattukottai, 
The suit was tried by that Court and an appeal was heard there- 


from by the District Judge. ` This second appeal is against the. 


decree of the District Judge. 


The suit as originally filed was not exempted from the juris: 
diction of the Small Cause Court. An amending Aci was passed 
in 1914 by which a new clause (ii) was added to Art. 35 of the 
second schedule of the Provincial Small Cause Courts Act. Under 
this’ new clause if the suit were to be filed now, there can be no 
question that the Small Cause Court will have no jurisdiction to 
try it.” The point for determination is whether this amendment 
affects the operation of S. 102 of the Code of Civil Procedure. 
Under that section no second appeal lies in any suit of the nature 
cognizable by the Small Cause Courts, if the value of the subject- 
matter does not exceed Rs. 500. Iri the present case all the dis-, 
qualifying conditions are present. Mr. Raja Aiyar contended 
that the nature of the suit must be considered with reference ‘to’ 
the date on which the second appeal is presented and not with 
reference to the date on which suit was filed; and as the amend- 
ing Act was passed in 1914, before the second appeal was filed, the 
‘character of the suit has changed so as to admit of a second appeal 
being presented. : This ingenious argument ignores the considera- 
tion that the appeal is against the decree which has been passed 
in the suit as originally filed. That decree was in a suit of the 
nature cognizable by the Small, Cause Courts, The word ‘cogniz- 


2 
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able’ must be restricted to the nature of ‘the proceeding prior to 
decree and not to its character at the time of the second appeal. 

The next contention of the learned Vakil was that the right 
of preventing an appeal being filed is nota vested right, It was 
held in Colonial Sugar Refining Co. v. Irving 1 that the right 
to prefer an appeal being a vested right, it will not be affected by a 
new legislation. We think that the principle of that decision 
applies to the present case. The right claimed by one party to 
take ap a matter to an appellate tribunal is no more sacred, than 
the right given to the other party to prevent the right of finality 
attaching to the decree obtained by him not being disturbed. We 
think that the statement of law by the Judicial Committee is 


equally applicable to parties who have acquired a right to a judg- 


ment being regarded as final and conclusive. : 
The next contention was that the matter is one of procedure. 
Reliance was placed upon the decision in Attorney General v. 
Theobald 2. That was a case in which a declaratory enactment was 
construed. It was held that where the legislature declares the mean- 
ing of a particular expression that must be deemed to have been the 
meaning from the outset. In the present case the legislature has 
deliberately withdrawn certain cases from the jurisdiction of the 


Small Cause Courts. This is not a case of declaring the law but of - 


making a new law. To such an enactment, the statement of law 
contained in the judgment of Lope’s, L, J., in In re School Board 
Election for Parish of Pullborough : Bourke v. Nutt 8, is peculiarly 
applicable. “It is a well recognised principle in the construction of 
the statutes that they operate only on cases and facts which 
come into existence after the statutes were passed, unless a re- 
trespective effect is clearly intended.” ` 

“ This principle of construction is especially applicable when 
the enactment to which a retrospective effect is sought to be given 
would prejudicially affect vested rights or the legal character of 


“ past transactions.” 


Mr. Rajah Aiyar next referred to cases which have held 
that there is no vested right in having the case tried by a tribunal 
which has been deprived of jurisdiction by a subsequent enact- 
ment. Such aright has been held by Lord Macnaughten in 
Colonial Sugar Refining Co. v. Irving 1, as pertaining to the 


province of processual law and not to vested right, because so long . 


as there has been no trial no party has any right to say that the 


1. (1906)A C 309. 2. (1890) 24 Q. B. D. 557. 
3. (1894), 1 Q. BD. 737: 
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mode of trial or the procedure for trying it shall not be changed. 
These cbservations apply to Vajechan v. Nandram 1, as well. 
For these reasons we are of opinion that no second appeal lies 
to this case and we reject it with costs. 
A.S. V. — 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PAKSENT :—Mr. Justice SESHAGIRI AIYAR AND MR. JUs- 
TICE NAPIER. 


Mankoottil Chathukutti Nair ... Appellant * (Plaintiff). 
Ve ` 4 í 
P. P.M. Komappan Nair and others... Respondents (Defendants). 
Malabar Law—Karnavan, position, status of—Mortgage for barred debt—Vali- 
dity as against junior members of tarwad—Payment of barred debt—liadility of 





` Karnavan for—Executor—Payment of barred debt-~Legatee's rights— English law— 


Applicability to Indian conditions. 

_ A deed of mortgage executed by a Karnayan in payment of a deoree debt 
which was barred by limitation at the date of the mortgage is not binding on the 

junior members of the Tarward. 

Quaere whether if a debt barred by limitation haa been actually paid by tha 
Karnavan. he can be held liable for having paid it. 

Semble, the rule of English Law that the payment of a barred debt will not 
enable the legatees to charge an executor with devastavit should not be extended 
to Indian conditions. 

Second appeal against the decree of the Court of the Tempor- 


‘ary Subordinate Judge of Tellicherry in A. S. No. 602 of 1913 


preferred against the decree of the Court of the District Munsiff of 
Gailandy in O, S. No. 608 of 1912. 

C. Kuttikrishna Menon for Appellant, ‘ 

0. Madhavan Nair for Respondent. 

The Court delivered the following 

Judgment :—The question for decision is whether a deed of 
mortgage executed bya Karnavan in payment of a decree debt 
which was ‘barred by limitation at the date of the mortgage is 
binding on the junior members of the Tarward. 

Mr, Kuttikrishna Menon for the appellant relied on Era- 
vanni Ravi Varman v. Itiappo Ravi Varman 2 in support of the 
proposition that the Karnavan of a Malabar Tar wad occupies a posi- 


tion analogous to that of a Hindu father under the Mitakshara Law , 


We do not think that the learned Judges intended in that case to 
draw a distinction between the position of a father and that of a 
bare manager. The. exact status of a Karnavan was considered 


S. A. No. 746 of 196. ' 99th October 1917. 
1. (1907) 9 Bom: L. R. 1028 : I L.R. 81 B. 645. 2. (1875) I. L. R. 1 M. 153. 
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more elaborately in Achal Ram v. Kazim Husain 1 and Kunhi- 
chekkan v. Lydia Arucanden 2 and we agree with the view taken 
in these two decisions that the Karnavan occupies a position more 
akin to that of a'manager, than to that of a Hindu father. The 
peculiar obligations which a Hindu son incurs in respect of the 
debt of his father are not those with which a junior member of a 
tarwad is chargeable with reference to the Karnavan’s debts. 


It has been held in Chinnay yya Ve. Gurwnathan 3 that the 


manager of a Hindu family is not entitled to revive a barred debt 
and this decision has been cited with approval in Narayana- 
swami v. Sami Das +, Kondappa v. Subba 5 and Suryanarayana 
v. Narendra Tatraz 8. As regards Kondappa v. Subsa 5 itis enough 
to point out that the widow was regarded as being under a pious duty 
to relieve her husband from the sin of not ‘paying a just debt. 
In the case of sons, the Hindu Law imposes an obligation to pay 
their father’s debts not tainted with illegality or immorality. That 
is the reason of the rule in Narayanaswami v, Sami Das*4, We 
do not think that the view in Dulip Singh v. Kundan Lal? to 
the contrary is good Law, 

As regards the English cases, | the principle enunciated by 
Romer, J. in Midgley v. Midgley 8 is that the payment of a barred 
debt will not enable the legatees to charge an executor with 
devastavit. As pointed out by Mr. Madhavan Nair, this is a very 
exceptional proposition which should not be extended to Indian 
conditions. Moreover in England a debtor is not bound to plead 
the Statute of Limitations, whereas under the Limitation Act, the 
court is bound to disiniss a claim, if it is barred by limitation. 
One other distinguishing features is that an executor is directed to 
pay all the just debts of a testator. There is no similar obligation 
on the Karnavan. It is open to argumént however that if 
a debt barred by limitation has been actually paid, the karnavan 
might not be held liable for having paid it. Tnat would stand on, the 
analogy of an executor or trustee not being liable to be proceeded 
against for devastavit under similar circumstances. See in re 
Rowson: Field v. White 9. But that is not the present case. Here 
the holder of the mortgage has obtained only a promise and not 
payment, That promise has to be enforced against the tarwad ; and 





1. (1905) 15 M. L. J. 197 at 201. 2, (1911) 11 M. L. T. 282. 
3. (1882) I D. R. 5 M. 169. 4. (1883) I. L, R. 6 M. 393. 
5. (1890) I. L. R. 18 M. 189, : 6. (1896) I. L.R 19 M. 255. 
7: (1914)-1. L. R. 35 A, 207 8. (1898) 3-Ch. 292, 


So (1885) 29 Ch, D. 868. 
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the members are entitled to plead that the promise has not 
been made for necessary or lawful purposes. That is the principle 
which Hindu junior members are entitled to invoke as against 
the manager. : 

Regarding the argument that S. 25 of the Contract Act can 
be utilised against the tarwad, the answer suggested by 
Mr. Madhavan Nair seems reasonable. The mortgage document 
may be regarded as having consideration ; but that is not enough 
to charge the tarwad with liability. The consideration must be 
such as to bind the members either by showing that the trans- 
action, was beneficial or was justifiable. 

, We are therefore of opinion that the document sued on is 
not binding on the tarwad and dismiss the second appeal with costs. 

A. 5. V. 

IN THE HIGH COURT OF JUDICATURE A'T MADRAS. 

PsEsEnt:—Mr, Justicg SPENCER AND MR. JUSTICE 
KRISHNAN, 


Badagala Jogi Naidu ... Appellant * (Plaintiff). 
2. 
Bendalam Papiah Naidu ` Respondents, (Defendants 
and others, Nos. 2 to 4). 


Hindu law—Joint family— Alienation by father—Family-necessity—A ntecedant 
debt—Pricr mortgage if an antecedent debt. 

An alienation by the father of 2 Hindu joint family is binding on the sons 
under two circumstances— (1) where the alienation is for purposes of family neces- 
sity, (2) where it is for discharging an antecedent debt incurred by the father. 

The expression ‘antecedent debts’ applies only to debts incurred antecedently 
on the father’s sole responsibility and wholly apart from the ownership of the joint 
estate or the security afforded or supposed to be available by such joint ‘estate. 

A prior mortgage whiok has not been proved to have been created to discharge 
a debt antecedent to it cannot be treated as an antecedent debt for the purpose of 
binding the son's interest in co-parcenary property in a subsequent mortgage. 

Ehau Ram Chandra v. Bhup Singh 1 followed. 


Second Appeal against the decree of the District Court of 
Ganjam at Berhampore in Appeal Suit No. 157 of 1915 preferred 
against the decree of the Court of the Temporary Subordinate 
Judge of Ganjam at Berhampore in Original Suit No, 99 of 1911. 

The Court delivered the following 

Judgment :—It is not improbable that the plainiiff’s omission 
to ask questions of his witnesses to prove that the signatures of 


* 6, A. No. 845 of 1916, 92nd April, 1918, 
‘| 4, (1917) 88 M. L. J. 14589 All. 497 (P C.) 
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the persons executing Exhibit B were in the handwriting’ of those 
persons and his omission to prove the handwriting of the execut- 
‘ants and attestors of Exhibit C were due to oversight, The 
District Judge appears to have granted the plaintiff's application 


to,examine further witnesses, when it was made, and his judg- ` 


ment does not contain anything to show that it was subsequently 
` refused at the time of hearing the appeal. = - i 

We must call for findings on the questions :— 

(1) Whether the mortgage deeds, Exhibits Band C are 
genuine? and 

(2) Whether Exhibit A is wholly or partially binding on 
2nd defendant ? 

It would be binding on him if the money was borrowed by 
the father for the necessary purposes of the family or if the mort- 
gages were executed by, the father to discharge an antecedent debt 
(Sahu Ram Chandra v. Bhup Singh) 1. The onus of proving the 
whole of this issue will lie on the plaintiff, as wib 2nd defendant 
was not a party to these documents, 

Fresh evidence may be admitted. The finding will be 
submitted in two months and ten days will be allowed for filing 
objections. . 

[The findings are summarised in the judgment, | 

This Second Appeal came on for final hearing on Wednesday 
the 17th April 1918. 

P. Somasundaram for Appellant. 

V. Ramesam for Respondent. 

The Court delivered the following 

J udgments:—Spencer,J .— We must accept the learned District 
Judge's findings of fact (1) that Exhibits B and C are genuine, (2) 
that family necessity has not been proved for the debts secured 
by Exhibit A apart from the fact that there was a prior debt due 
to the plaintiff secured by the previous instruments (Exhibits B 
and C) executed by the 1st defendant and 3rd defendant and their 
fathers which mortgaged the family property. 

On the question of law, which is whether a prior mortgage 
over joint family property created by a father can be treated 
as an antecedent debt for fhe purpose of hinding his sons’ interest 
in co-parcenary property in a subsequent mortgage between the 
same parties, I think we are bound to give the fullest effect to 


as 1. (1917) 88 M. L. J. 14, 
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Pee ar the words of Lord Shaw in Sahu Ram Chandra v. Bhup Singh 1. 
j: If. the arguments advanced before their Lordships are read with 
cea what preceded and followed this expression of the Judicial 
Naidu. .Committee’s opinion, there canno} be any doubt as to what was 
Bponcên; z, . meant by the words “ an obligation not only antecedently incurred 
but incurred wholly apart from the ownership of the joint estate 

or the security afforded or supposed to be available by such joint 


estate,” 


If the law were different from what it is here pronounced to 
be, it would be open to a father to create a mortgage over the 
joint estate of himself and his sons one day and the next day to 

‘execute a second mortgage over the same property citing the first 

_ mortgage as an antecedent debt to make the transaction binding 
on the sons’ interest. The effect would be to give the sanction 
of law to the very evil which the Privy Council seek to avoid 
when they speak of undue and improper extension of this ex- 
ception in respect of antecedent debts to the manager’s power of 
mortgage. 

The effect of the decision Sahu Ram Chandra v. Bhup 
Singh 1 has been considered in a recent decision of this High 
Court in Peđa Venkanna v, Sreenivasa Deekshatulu 2. 


The question that arose in that case was whether a creditor 
could proceed against the sons’ share during his father’s life-time 
to recover a debt upon a promissory note executed by the father 
after partition in renewal of a note executed before partition. It 
was held that the Privy Council decision was not intended to 
overrule the whole current cf authorities on this topic. 
The learned Chief Justice observed that the latest Privy Council 
decision did not question a creditor’s right to bring the sons’ interest 
to sale for an antecedent debt. The new definition of what is an 
anteceden; debt was not discussed in his judgment ox in that 
of Kumaraswavii Sastri, J., who sat with him. There was nothing 
said, nor could there be, to diminish the authority. of this pro- 
nouncement by the Privy Council, and even if anything in earlier 
judgments of that tribunal can be cited as being difficult to re- 
concile with this, we should have to follow the more recent. 


e 


I consider that the appeal must be allowed to the extent of 
giving the plaintiff a decree in the usual mortgage form including 
costs of this suit throughout against the share of the deceased d ist - b 


1, (1917) 88 M. L.J. 14. 2, (1917) 88 M. L. J. 519. 
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defendant in the hands of his son the 2nd defendant allowing 6 
months for payment and that as regards the 2nd defendant’s 
share the appeal must be dismissed with costs and a decree will 
be made accordingly. 

Krishnan, J —The learned District Judge has now found on 
the 1st issue that the prior mortgage deeds—Exhibits Baud C 
are genuine and on the 2nd issue that Exhibit A is not binding at 
allon the 2nd defendant. The finding on the Ist issue is 
not objected to and must be accepted. The appellant bas however 
contested the finding on the 2nd issue before us and we must 
consider it. h 

The 2nd defendant is not a party to Exhibit A; his share in 
the joint property mortgaged is sought to be made liable on the 
ground that his father executed Exhibit A, and that the considera- 
tion for it is binding on him. The consideration for Exhibit A 
as recited in it consists of two parts, viz., Rs. 1,000 said to have 
been borrowed by the father at various times to pay household 
expenses and the Government assessment on the joint estate and 
Rs, 2,000 to pay off the prior mortgage on the same property 


under Exhibit B. It is now found that there was no necessity to. 


borrow either of the sums. Exhibit B was executed for paying off 
the mortgage under Exhibit.C and that again to pay off the mort- 
gage under Exhibit F. No evidence was given toshow that there 
was any necessity to borrow under Exhibit’ F; and therefore 
Exhibit A also is not shown to be justified by necessity. This 
finding that Exhibit A was not proved to have been executed for 
any necessary purposes of the joint family was not seriously 


contested before us. The appellant has based his claim to make . 


Exhibit A binding on the 2nd defendant on the ground that it 
was executed by his father for ‘ antecedent debts? That a mort- 
gage interest can be created on joint property by the father alone, 
so as to bind the son, to pay off his antecedent debts is not 
disputed. But the question is whether the consideration for 
which Exhibit A was executed can beheld tobe ‘antecedent 
debts.’ As regerds the Rs. 1,000 itis not clear whether 
there was a debt at all before Exhibit A, and whether the 
moneys were nol paid as consideration for the mortgage 
itself; the alleged paddus were not produced at all. We 
must take it that plaintiff has not established the existence of any 
debts for Rs. 1,000 antecedent in time to and dissociated in fact 
from the mortgage sued on, and therefore as laid down by the 
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Privy Council in Sahu Ram Chandra v. Bhup Singh 1, his 
claim to enforce Exhibit A on that ground against the son to the 
extent of Rs. 1,000 fails. The question whether the , previous 
mortgages should not be treated as antecedent debts is a more 
difficult one. As stated already, Exhibit A was partly to pay off 
Exhibit B and that again to pay off Exhibit C which was to pay 
off Exhibit F. They are all mortgages on the same joint family 
property ; Exhibits A and B were in favour of plaintiff; but 
Exhibits C and F were in favour of- third parties, If any of these 
deeds created a valid charge on the sons’ share as having been 
executed for an antecedent debt itself the subsequent ones no doubt 
will also be binding to the extent that they were executed for 
paying off such a valid charge. It is not shown that there was 
any antecedent debt to pay off which, Exhibit F was executed ; 
but the argument bas been that each prior mortgage was an 
antecedent debi for the one next in time. This argument must 
fail under the recent ruling of the Privy Council in Sahu Ram 
Chandra v. Bhup Singh 1. Their Lordships make it clear that 
a debt borrowed by the father on the security of.the joint family 


` estate cannot be treated as a debt of the father within the meaning 


of the doctrine in question. The say “ in their Lordship’s opinion 
these expessions, which have been the subject of so much difference 
of legal opinion, do not give any countenance to the idea that 
the joint family estate can be effectively sold, or charged in 
such a manner as to bind the issue of the father, except where 
the sale or charge has been made to discharge an obligation not 
only antecedently incurred but incurred wholly apart from the 
ownership of the joint estate or the security afforded or supposed 
to be available by such joint estate. The exception being allowed 
as in the state of authorities it must be, it appears to their Lord- 
ships to apply and to apply only to the case where the father’s 
debts have been incurred irrespective of the credit obtainable from 
immoveable assets which do not personally belong to him but are 
joint family property.” Their Lordships: observed in an earlier 
part of their judgment “this (that is, the doctrine of the validity 
of mortgages or sales by the father for antecedent debts against 
his sons) being an exception from a general and sound principle 
their Lordships are of opinion that the exception should not be 
extended and should be very carefully guarded.” There cannot 


be any doubt on their language that they meant to restrict the 
1, (1917) I. L. R. 8y All. 487. e 





£ > 


PART XII} THE MADRAS LAW JOURNAL REPORTS. ' 387 


doctrine to cases of antecedent debts borrowed on the father’s sole 
responsibility with no obligation on the joint family or on its pros 
perties. We are bound to follow this expression of opinion which 
is quite clear, as pointed out by Mr. Ramesam, and we cannot 
consider any arguments about its correctness. ; 

‘ The lower Court’s finding that Exhibit A is not binding on 
‘the 2nd defendant’s share of the property must therefore be 
accepted. 

The 1st defendant, the father being himself the executant of 
Exhibit A, the liability of his half share in the plaint property is 
not disputed. His death after the decree in the District Court 
cannot in any way affect the liability. Recitals in Exhibit A are 
good evidence against its executant and as there is no proof that 
such recitals are false the claim must be taken to be proved 
against the father. There must be a mortgage decree as prayed 
for, with the variation that only half the plaint property will be 
made liable. 

I agree to the order proposed by my learned brother. 

N. V. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS, 

PRESENT :— MR. JUSTICE PRILLIPS AND MR. JUSTICE 
“KUMARASWA MI SASTRI, 





Rudravaram Venkatasubbiah .. Appellant * (Plaintiff). 
v. ; i 

Rudravaram Venkata Seshaiya and Respondents (Defend- 

others. ants). | 


Civil Procedure Code, 0. 38, Rr. 5, 6,7 and 11—Order of attachment before 
judgment carried out after decree—Validity, O. 41, R. 51—Applicability. 

Attachment of property in pursuance of an order of attachment before judg 
ment, though carried out after the passing of the decree, is valid. 

O, 21, R. 57 does not apply to attachments effected under R. B or 6 of O., 88, 

Bavuddin Sahib v. Arunchalla Mudali 1 followed. 


` Second Appeal against the decree of the District Court of 
Cuddapah in Appeal Suit No, 33 of 1915 preferred’ against the 
decree of the Court of the District Munsif of Cuddapah in Origi- 
nal Suit No. 208 uf 1913. 
N. R. K. Thathachari and K. P. Ramakrishna Aiyar for 
Appellant, 
B. Somayya and B, Ramaswamiah for Respondents, 
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The Court delivered the following 


Judgments :—Phillips, J.—In this case the lst defendant 
attached the plaint property before judgment in connection with 
a suit filed against the 3rd defendant, viz., O. S. No. 137 of 1910, 
The plaintiff subsquently purchased the property. The question 
ig whether at the time of the plaintiff’s purchase the property was 
subject to the attachment by the Ist defendant. Two points are 
raised now: (1) that the original attachment was invalid as having 
been completed after the decree in the suit was passed; and (2) 
that even if the attachment was valid it became an attachment 
in execution when the decree was sought to be executed and 


-eeased to exist under the provisions of O. XXI, R. 57, Civil 


Procedure Code. So for as the second contention is concerned, 

the matter is practically concluded by authority. Vide Bavuddin 

Sahib v, Arunachalla Mudali, 1 Ganesh Chandra Adak v. 

‘Banwart Lal Roy 2, and Kosuri Suraparaju vV. Mandapaka 

Narasimham 8. No doubt in Sewdut Roy v. Sree Canto Matty 4, 

there is an observation ; by Woodroffe; J., that the attachment 

before judgment on application to execute the decree becomes 
attachment in execution. Except for that one observation, I can 

find no other authority in support of the proposition that the 

nature of the attachment 15 altered by the filing of an execution 

application. I am not at all inclined to adopt this view in opposi- ` 
tion to the authority of the cases above cited. 


In support of the first proposition, reliance is placed on 
the language of O. XXXVIII, R. 11 of the Civil Procedure 
Code, which is as follows ;:—‘‘Where property. is under attachment 
by virtue of the pro visions of this order and a decree is subsequently 
passed in favour of the plaintiff, it shall not be necessary upon 
an application for execution of such decree to apply fora re-attach- 
ment of the property.” No doubt under this rule it would 
appear at first sight that the attachment must have been complet- 
ed before the decree was passed inorder to give a party the 
benefit of the rule, that is to say, the benefit of not being obliged 
to apply for re-attachment of the property, when he wishes to 
execute his decree. In the present case if is nov necessary to 
consider whether re-attachment was necessary, and we need only 
consider whether the property was validly attached under 





1, (1918) 26 M, L. J: 216. a. (1919) 14 I. O. 845. 
3. (1914) 26 I. O, 81. . . & (1906) I L. R. 83 0. 689, 
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Order XXXVIII. , Attachment was applied for and an order 
of attachment was passed before judgment was actually pro- 
nounced. But the attachment was not effected ‘until a few 
days after the date of the decree, This being so, can it be 
said that there was any attachment before judgment? No doubt 
the order was passed under R. 6: (1) before the decree, and if the 
‘order had been carried out at once, there could have been no doubt 
in the matter. | Can it be said that the fact that there was delay 
in carrying out the order of the Court has deprived the Court of 
its powers to make such order effectual? The scope of O. XXXVIII 
is unquestionably limited to attachment before judgment, and all 
its provisions are set forth with a view to securing the plaintiff in 
the suit up tothe time that he obtains a decree. It would be only 
by applying this limited scope of the order to the present case that 
we would be justified in ruling that the attachment actually effect- 
ed after the decree was ineffectual and void. It has been held in 
Sivakolundu Pillai v. Ganapathi Tyyar 1, that when an applica- 
tion for renewing attachment under S. 46, Civil Procedure Code 
has been put in before the expiry of ‘the two months prescribed in 
the proviso to that section and an order of the Court has not been 
passed until after the two months expired, the date of the applica- 
tion should be deemed to be the date of the order extending 
time. On the other hand the appellant’s vakil relies on Ven- 
katachalapati Rao v. Kameswaramma 4, deciding that the 
written order of the appellate Court staying execution does 
not take effect from its dite but only from the date of its 
communication to the executing Court.” Neither of these cases 
is really directly in point, and the question has to be decided 
on general principles. It seems to me that when a Court 
makes an order under Order 38 Rule 6 of the Civil Procedure 
Code that order cannot be deprived of all force by the mere failure 
of the executive officers of the Court to carry it cut before the 
decree is passed. The attachment when effected is an 
attachment made in pursuance of an order to attach before judg- 
ment and must be treated as an attachment before judgment and 
not as a nullity merely because as a matter of fact the attachment 
is not completed until after judgment. To adopt the opposite 
view would be to allow a formal judicial order to be upset by the 
negligence or default of a subordinate ministerial ‘officer, The 
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language of Order 38 Rule 11 is,also in favour of my view, for. it 
does not refer to “an attachment made before judgment” but-to 
an attachment “by virtue of the provisions of this order,” and 
an attachment made in pursuance of an order under Rule 6 could 
be such an attachment in spite of its being completed after decree. 
I find therefore that the attachment in the present case wasa 
valid attachment. The claim for damages is certainly premature. : 
The Second Appeal is accordingly dismissed with costs. 


Kumaraswamt Sastri, J—The plaintiff is the appellant. The 
Ist defendant: instituted a suit (O. S, No. 187 of 1910)-against the 
3rd defendant and on the same date applied for attachment before 
judgment, Notice was directed to the defendant and interim at- 
tachment was ordered under Order 38 Rule 5 of the Civil Proce- 
dure Code on the 17th: February 1910, The attachment was 
actually ‘effected on the property on the 26th February 1910. 
Meantime a decree was passed in the suit on the 21st February 
1910, After decree the ‘decree-holder applied for execution on 
the 3rd. January 1912 and the 10th July 912 but both the appli- 
cations were dismissed for default of prosecution. The plaintiff 
herein purchased the property on the 27th April 1911 and sued 
for a declaration that the decree in O. S. No. 137 of 1910 was 
satisfied and was unexecutable and in the alternative for damages, 
The Lower Courts dismissed the plaintiff’s suit on the grounds 
inter alia that the purchase of the plaintiff being subsequent ‘to 
the attachment, was invalid against the decree-holder and that 
the suit for damages was “premature. 


As regards the first point it is contended by the appellant that 
the attachment haying been actually effected after passing of the 
decree it is invalid and that even if valid the dismissal of the exe- 
cution application for default put an end to the attachment under 
0. 21, R.'57 of the Code of Civil Procedure. Iam unable to agree 
with either of the contentions. There is nothing in 0. 38, Rr. 5 to 
12 (which deal with attachments before judgment) requiring that 
the actual attachment in ‘pursuance of the order directing condi- 
tional attachment should be made before passing-of the decree, 
Rule 5 empowers the Court to direct conditional attachment of 
the property specified in the applicaiton when at any stage of the 
suit it is satisfied that the defendant is about to dispose of the 
whole or any part of his property or is about to remove it from 
the local limits of the Court’s jurisdiction. An order duly passed 
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under rule 5 cannot be ipso facto vacated by reason of the decree 
supervening before actual attachment is effected in manner speci- 
fied by R. 54, 0. 21 unless there is something in rules 5 to 
12 to that effect. It is contended that rule 11 of, O. 38 refers 
to an attachment and subsequent decree and that by implication it 
negatives the validity of-an attachment made subsequent to decree 
in pursuance of a previous order under rule 5, All that rule 11 
states is that it shall not be necessary to re-attach if before decree has 
been passed property has been attached in pursuance of an order 
-under rule 5. The section is only an enabling one and relieves 
the decree-holder from going over the same process again after 
decree if he has attached the property while the suit is pending. 
It is unnecessary to consider whether, if the attachment ordered 
before was made after decree, the section would apply so as to dis- 
pense with attachment after the filing of the execution applica- 
tion. The invalidity of the attachment order under rule 5 
effected after decree is one thing and the necessity for re-at- 
tachment owing to the terms of rule 11 not having been complied 
with is another. The case is one of first impression and 1 think 
there is neither reason nor authority for holding that the mischief 
to prevent which rule 5 was enacted is none the less because of 
the passing of a decree subsequent to the order. It is argued 
that the party could re-attach but a re-attachment would take 
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sometime (especially if the property is situate at some distance | 


from the Court) and should the order under rule 5 cease to have 


any effect immediately on the passing of the decree there is noth- — 


ing to prevent alienation between the-date of the decree and the 
date when the attachment is actually effected in manner specified 
by order 21 rule 54 as under S. 64 the attachment invalidates 
an’ alienation only when the alienation is after the actual 
compliance with the provision of rule 54. “Attachment of the 
property in manner prescribed by O. 21 R. 54 is a purely 
. ministerial act. Any delay of the officers of Court in effect- 
ing the attachment should not prejudice the decree-holder 
and the validity of the order of attachment under rule 5 O. 38 
should not depend on the date when it is actually effec- 
ted. lam of opinion that an attachment ordered before judg- 
ment invalidates an alienation made after the property is actually 
attached in pursuance of the order even though the actual attach- 
ment was made after the passing of the decree, 
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It is argued that the dismissal of the execution application. 
puts an end to the attachment before judgment and reliance is 
placed on an observation of Woodroffe, J., in Sewdut Roy v. Sree 
Canto Maity, 1 to the effect that on an application for execution 
being filed ‘‘ the attachment before judgment enures and becomes 
upon and by virtue of the application an attachment in execution.” 
The question whether R. 57 of O. 21 which expressly refers 
to cases where property is attached in execution of a decree, can 
be extended to cases of attachment before judgment merely by 
reason of the provision of K. 11 of O. 88 dispensing with 
the necessity for re-attachment was considered by Sadasiva Aiyar 
and Spencer, JJ., in Bavuddin Saheb v. Arunachala Mudah 2, 
end we agree with them in holding that R. 57 of O. 21 has 
no application to attachments effected under R. 5 of O. 38. 
A similar view was taken: in Kosuri Suraparaju v. Mandapaka 
Narasimham 8, 


As regards the claim to damages it is premature as the. de- 
cree has not been executedsand plaintiff did not at the date of the 
suit suffer any damages. The decres may never be executed by 
sale of the property purchased by:plaintiff and there is no reason 
why he should get the coasideration paid by him, by way of 
damages and also keep the property. It is open to him to pay the 
amount due onthe decree in respect of which the property is 
attached and recover it by proper proceedings but his case is that 
the decree has been satisfied. 

The Second Appeal fails and is dismissed with. costs. 

N. V. 
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The right to maintenance of the junior members of a. Mitakshara joint family, 
so far ag ‘founded on or inseparable from the right of co-parcenary, begins where 
cO-parcenary begins and ceases where co-patcenary ceases. Two other categories of 
persons have by special texts æ right to maintenance under the Mitakshara law, 
viz :— 

1. Those who are debarred from inheriting by personal disqualificationa, 
e. g , the idiot, the blind from birth, the madman, eto. 
2. Certain near relations, viz: the widow, the parent, and the infant ohild 
But these categories are exhaustive. 


It ia now definitely decided that in impartible properties there is no co-parce- 
nary ; hence out of such properties no one can claim maintenanc on the ground, that 
but for the custom of impartibility he would be a co-parcener entitied as of right to 
maintenance. 


Custom may and does affirm a right to maintenance out of an impartible raj in 
favour of certain members of the family. In the oase of sons this custom is so 
well recognised that proof of it in individual cases is unnecessary. But there is 
no invariable or certain custom that any below the firat . generation from the late 


Raja can claim maintenance as of right : i any special custom to that effec} must 
‘and proved. \ 


The grandson of the late Rajah of Pittapur, an-impartible raj, sued the devises 
of the raj.for maintenance on the ground that by birth he had a right to main- 
tenance out of the property constituting the raj, which right followed the property 
be pleaded into the hands of a third party. 


Held, that there was no legal basis for any such claim. 

Appeal froma decree of the Madras High Court, dated 
March 19, 1915, reversing a decree of fhe Subordinate Judge of 
Rajahmundry. 

The facts of the case are sufficiently stated in their Lord- 
ships’ judgment and in the judgment of the Madras High Court 
(Sankaran Nair and Oldfield, J. J.) [reported at 39 Mad. 396. 
8..C. 28 M. L. J.624,] The plaintiff’s suit was decreed by the 
‘Subordinate Judge, but dismissed on appeal by the ae Court. 
Plaintiff appealed to the-Privy Council. 

Upjohn, K. C. (Dunne, K. O. with- him) for aaa; sub» 
mitted that any devise made by the holder of an impartible raj 
must be subject to the right of maintenance given by the Mitak- 
shara to the junior members of the holder’ s family. The present 
holder of the Pittapur Raj has taken by devise from the late 
holder : he can only take subject to the obligation to maintain the 
members of the family. - 

(Lord Dunedin : Could he devise toa stranger ?) Ajang 
he.is not confined to the members of the family but here it so hap- 
pens that he has devised to the next person entitled to succeed. 

An impartible estate is family property only ina limited 
sense, and the holder hag in general the right of alienation; 
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P.O Sartaj Kuari v. Deoraj Kuari! but’ it is not self-acquired 
Sri Raj ah property, and the junior members: of the holder’s family have & 
Rama Rao right to be maintained out of it. Such right exists notwithstan- 
Rajah of ding the power of alienation; the maintenance is a charge on the 
Pittapur.  impartible estate : Muttusawmy Jagaveera Yettappa Nuicker v, 

Venkatesvara Yettaya2; Sri Raja Venkatasurya v. Court of 
Wards 3 (the Pittapur Case). Mallikarjuna Prasade Noyudu v. 
Durga Prasada Nayudu £. Kaliyana v. Rengappa 5, Periasamt 
v. Periasami 6, Tikat Durga Prasad Singh v. Tikaitni Durga 

~ Koonwart 7, Naragunty Lutchmeedavamah v. Vengama Naidoo 8, 
' Baboo Beer Pertab Sahee v. Maharajah Rajender Pertab Sahee 9. 

In none of these decisions has it been doubted that main- 
tenance is chargeable on an impartible estate, 

The next question is whether the right to maintenance can 
be defeated by the holder ` of the impartible estate by alienation. 
We submit noi. The Transfer of property Act, 1882, (Act IV of 
1882) S. 39, assumes that the right to maintenance is a real right: 
it lays down that the righ ‘may be, enforced against a voluntary 
transferee or transferee with notice. The Hindu Wills Act, 1870 
(Act, XXI of 1870) S. 3 provides that a Hindu testator cannot 
by his will defeat the right’ to maintenance. To the same 
effect is the Probate and-Administration Act, 1881 (Act V. of 
1881) 5. 149 (0). 

Dunne followed: The High Court seems to have concluded 
that the right to -maintenance is dependent on there -being 
co-parcenary, That this is, not so is apparent from the case of the 
widow. In Bombay it has even been held that-if a co-parcener 
could .sué for partition he ;could not gue for maintenance. 
Note to Himmat. Singh v. Ganput -Singh 10, The right to 
_ maintenance continues even in case of forfeiture. Golab Koonwur 
v. Collector of Benares 11 cited in Mayne’s Hindu Law, para. 458 
(8th Edn, p. 634). i 

The right-is attached tothe property, and is not affected by 
the decision in Sartaj Kuari v. Deoray Kuari 1, 

(1888) I5 L A. 5E : L D, R, 10 Al 272. 2 (1868) 12M I. A. 203 





1. 

3. (1899) 26 I. A. 88.: I. D. R. 22% M. 388, 4. (1900) L. R. 27 I. A. 161. 
5. (1905) L, R. 821. A. 261. 6. (1878) L.R ŠI. A. 61, 70: 
7, (1879) L R.5I.A 149.. à . 

8. (1861) 9 M. I, A 66 at pp. 95, 86. 9. (I867) 12 M. L A 1. 


10, (1875) 12 Bom.-H, C.R P6 at 96. 11. (1847) 4M.1.A 946, 
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In the case of the widow, it has been held that her right to 
maintenance, even when-against her husband's father ‘it was only 
a moral right, became a legal right against his property in the 
hands of his son. Janki v, Nand Ram 1. 


Here the defendant isa gratuitous taker, and whether or 
not he is) the aurasa . son, the last holder, has given him the 
zemindari on the footing of his being the aurasa son: he is bound 
to maintain plaintiff out of the income of the zemindari so ob- 
tained, 


De Gruyther, K.O. (Kenworthy Brown with him) for re- 
spondent: there is no text of the Mitakashara which supports the 
present claim. Impartible property is not the property of the 
joint family to which the holder belongs : it is not the ` subject of 
co-parcenary. The effect of property being partible is discussed 
- in Mayne’s Hindu Law, para. 275; the principal incidents are 
that— ae 

1. In co-parcenary property no member can alienate, 

2. The manager can alienate for necessity only. 

3,: Every person who has acquired an interest by birth can 
‘claim partition. < 

4, On the death of a co-parcener his interest passes by 
survivorship and not by inheritance. 


5, Every member of the co-parcenary has a right to be 
maintained from if. 


The right to maintenance arises ‘by ‘reason of co-ownership: 
Mayne’s Hindu Law, para. 450. The right of the widow. to main- 
tenance is provided for by special texts which donot apply toa 
| male member, At paragraph 450 Mayne refers to sundry special 
texts which give rights to maintenance ‘to various persons, The 
case of Muttuswams Jagavera Yettappa v. Vencatasams Yettappa 2; 
turned on one of these texts, relating to the. illegitimate son, 
which wil! be found in Stoke’s Hindu Law Books, p. 426 (Ch. I, 
KIT). 

The son has no right to be maintained from his fathers’ 
self-acquired property : Mayne, para. 454. 

In the case of an impartible estate the son is entitled to main- 
tenance asagainst his father by custom : this custom does not 





1. (1888) I L.R 11 All. 194 (F. B.). 2. (1868) 12 M. I. A. 203. 
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extend to grandsons. The cases relied on are‘cases of son azaingt 
father or brother against brother, but there is no case extending 
the right to a grandson or nephew. 

The existence of such rights depends upon custom : Ekradesh- 
var Singh v. Janeshvari Babuasin 1, 


In the case of the Pachete raj it was held that the right to 
maintenance only extended to the sons and daughters of the Raja: 
Nilmony Singh Deo v. Hingoo Lal Singh Deo 2. 


The cases prior to Sartaj Kuari v. Deoraj Kuari 3 all pro- 
ceeded on the basis that the impartible raj was joirit family 
property, and that therefore the right to maintenance attached to 
it as & matter of course: it is now however clearly settled that in 
an impartible estate there is no interest acquired by birth and no 


co-parcenary. bee, Kuan: v. Deoraj Kuari 3, Sri Raja Rao v. 
Court of Wards 4 


‘There is no ai in impartible estate, for the reason 
that there is no right to claim ‘partition : the two are correlative. 
Chelikani Venkayamma v. Chelikani Venkataramanayamma 5. 

Plaintiff here does not,come as a relative, but claims that he 
is entitled to a portion of the income because defendant is a gra- 
tuitous taker. Plaintiff had no claim against the devisor, much 
less against defendant, Even his’ father was not a co-parcener : he 
has not lost any right to partition, and is not entitled to any 
maintenance as a consequence of any such loss. There is no 
authority in Hindu law in support of his claim. 


Kenworthy Brown follawed. There is no general’ custom in 
an impartible raj that any below first generation from the last 
raja are entitled to maintenance, Nilmony Singh v. Hingu Lal 
Singh Deo 6. 

Upjohn, K. C. in reply : Plaintiffs right to maintenance accrued 
on his birth. The right to maintenance is irrespective of the right 


. to partition. When the family property ıs impartible an adult 


gon is entitled to maintenance, since that is the only mode in 
which he can obtain any benefit from the ancestral estate : Mayne’ s 
Hindu Law, Para; 454 (8th. Edn. p. 626). ` 


1. (1914) L, R. 42 I. A. 275 at page 279. 

2, (1879) I. L. R. 5 Cal 256 

3. (1888) L. R. 15 I. A. 61 at pp. 64, 65. . j 

4. (1899) L. R. 96 I. A. 83. 5. (1902) L. R. 29 I. A, 156, 164, 166. 
6. (1879) I. L. R. 5 Cal. 256 at p. 259. 
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“Son” and “ issue” include three direct descents in the male 
line‘ idem para. 108 (p. 133) and para. 540 (pa 754): so that 
what is said of the son extends to the grandson also. 


Their Lordships’ judgment was delivered (May 2, 1918) by 


Lord Dunedin :—The plaintiff is the son of an adopted’ 


son of the late Rajah of Pittapur, and he sues the defendant, 
the present Rajah of Pittapur, for maintenance At the 
time that the suit was raised the father of the plaintiff 
was alive, but pending the suit he died. The Raj of 
Pittapur is an impartible zemindari, and was devised 
by will to the defendant, who was described in the:willas the 
aurasa son of the late Rajah born of one of his wives, three 
years after the adoption of the plaintiff's father. The plaintiff's 


father contested the right of the defendant to the raj, and’ 


alleged that he was not the legitimate son of the late Rajah. In 
that suit the Subordinate Judge decided that the defendant was 
not legitimate and that the raj was inalienable. The judgment 
was reversed and the case decided in favour of the defendant by 
the Court of Appeal and by this Board, who, without deciding as 
to the legitimacy of the defendant, held that in accordance with 
what had been laid down by this Board in the case of Rani Sartaj 
Kuari v. Rani Deoraj Kuari 1 the zemindari of Pittapur, being 
. impartible, there was no right in the plaintiff to quarrel with the 
alienation made by the will of the late Rajah. 

The defendant in the present. case resists the claim on the 
ground that no legal basis for the claim is alleged. ‘The plaintiff 
did not attempt to prove that there was any custom affecting this 
particular zemindari which enjoined the making of grants of 
maintenance to any persons, nor did he put his case on any claim 
resting on relationship, a relationship which, following his 
father’s allegation, he didnot allow existed, but he rested his case 
on what he alleged was the general law, viz., that by birth he had 
a right to maintenance out of the property constituting the raj, 
which right followed the property into the hands of'a third party. 
The learned Judge of the Subordinate. Court gave judgment in 
favour of the plaintiff for maintenance and arrears. This judg- 
ment was reversed by the Court of Appeal, who dismissed the 
case. The ground on which the learned Subordinate Judge pro- 
ceeded was shortly this; He considered that the zemindari was 

1,” (1888) L. R. 16 L A. 5i= I.L. R. 10 All. 272, 
51 
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joint family property, only. with the peculiar quality that it was 
impartible. Being joint family property, the right which accrues 
to every junicr member (and a grandson is such a, junior member) 
in the case of the ordinary joint family under the Mitakshara law 


‘exists also in this case, The learned Judges of the Court of 


Appeal held that after the decisions in‘ Rant Sartay Kuari ve 
Rani Deoraj Kuari | and Sri Rajah Rao Venkata. Mahipati 
Rama Krishna Rao Bahadur v. Court of Wards and Another : a 
it was impossible to base the plaintiffs right to. maintenance on ` 
any right of co-parcenary accruing by birth, and that the case as 
put was based on no other ground. 

It is beyond doubt that the decisions in the Madras courts prior 
to the case of Rani Sartaj Kuari v. Rani Deoraj Kuari 1 embodied , 


-the theory that there was joint property in an impartible zemin- 


dari, which only fell short of co-parcenary. because, by ‘custom, 
partition was inadmissible. It is needless to cite or examine the 
authorities, as their Lordships do not apprehend that there , is 
any doubt as to this statement being correct. It will be sufficient 
bu quote a fragment of the. decision of the Court of Appeal in that 
case itself :— a. 


a4 
“ It must be conceded that the complete rights of ordinary co-parcenaryship 
in the other rasmbers of the family, to the extent of joint enjoyment and the 
capacity to demand partition ara merged’ in—or perhaps, to use a more correct 
term, subordinated to—the title of the individual member to the incumbency of 
the estate, but the contigency | of » „survivorship remains along with the right to 
maintenance in a sufficiently ‘substantial form to preserve for them a kind of 
dormant co-ownership.”” m 


But the decision of the ‘Board which binds their toiii 


‘made that view no longer ‘tenable. It settled that in “an 


impartible zemindari there'is no co-parcenary, and consequently 
no person existed who as cd-parcener could object to` alienation 
of the whole subject “by the de facto and-de jure holder. That 
judgment was followed and ‘applied to this very raj in the 
Pittapur case, Sri Raja Rao Venkata Mahipatri Rama’ Krishna 
Rao Bahadur v. Court of Wards °. The import of these decisions 


_- was, in their Lordships’ view, para stated by Siz L, Jenkins 
i’ the case of Bachoo v. Mankorebas 8 “It has now been definite- 
` ly decided-that in impartible properties there is nu co-parcenary.”’ 


It was admitted gn both sides of the Bar that’ in an ordinary 
joint family ruled by tlé-Mitakehara ‘law the junior members, 


gar (1888) L. R. 15 I. A. 51. * : ' (1899) L R. 26,7. A. 88. 
8. I. L., R. 29, ma p. 58. 
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down -to three generations from thehead of the family, have a 
co-parcenary interest accruing by birth’ in the ancestral property ; 
that this co-parcenary interest carries with it the inchoate right 
to raise an action of partition, and that until partition is de facto 
_ accomplished these same persons have a right to maintenance. It 
seems clear that this right isan inherent quality of the right 
of co-parcenary—that is, of common property. The individual 
enjoyment of the common property being ousted by the manage- 
ment of the head of the family, they have a right till they exercise 
their right to divide, to be maintained out of the property which 
is common to them, who are excluded from the management, and 
to the head of the family who is invested with the management. 
As it is expressed by the late Mr. Mayne in his work :—“'Those 
who would be entitled to share in the bulk of the property are 
entitled to have all their necessary expenses paid out of its in- 
comé,” Ib follows that the right to maintenance; so far as found- 
ed on or inseparable from the right oftco-parcenary, begins where 
co-parcenary begins and ceases where ¢b-parcenary ceases. 


There are, however, certain persons who, as is explained 
by express texts of the Mitakshara, while not entitled to succeed 
as co-owners, ‘are given rights of maintenance. There is. the 
category of persons who by reason of personal disqualification are 
not allowed: to inherit. Such are the idiot, the blind from birth, 
the madman, &c. Such persons. are debarred from the rights of 


co-parcenary, but are given maintenance in lieu. That this is - 


owing not to a denial: of their birth. status, but to a personal dis- 
qualification preventing enjoyment, is clear by the fact that the 
children of such persons, being within the allowed degrees and 


not themselves stigmatised with the kaki defect, get by their 


birth the full status of co-parcenary, . 


There must also be added another. class, equally- the saibe 
of special texts. The right of this class to maintenance lies in 
personal relationship, but is limited to the widow, the parent, and 
the infant child. It does not include.the grandson. It is obvious 
that so faras certain individuals are concerned this- category 
overlaps the first. But it is an obligation which; is, independent 
of the fact of there, being ancestral. or joint family property. 
It is an obligation attaching to the individual. These. categories 
exhaust the classes of persoas who havesuch a right to mainte- 
nance under the Mitakshara law, 
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Their Lordships will now revert tothe position of an 
impartible zemindari as it has. been fixed by the decisions before: 
referred to. An impartible’ zemindari is the creature of custom, 


and it is of its essence that'no co-parcenary exists. This being 80, 


the basis of the claim is gone, inasmuch as it is founded on the 
consideration that the plaintiff is a person who, if the zemindari. l 
were not impartible, would be entitled as of right to maintenance. 
There is no claim based on personal relationship. 


This proposition, it must be noted, does not negative the 
doctrine that there are members of the family entitled to main- 
tenance in the case of an impartible zemindari. Just as the im- 
partibility is the creature of custom so, custom may and does affirm 
a right to maintenance in cettain members of the family. No attempt 
has been, as already stated,- made by the plaintiff to prove any 
special custom in this zemindari. That by itself in the case of 
some claims would not be fatal. When a custom or usage, 
whether in regard to a tenure or a contract or a family right, is 
repeatedly brought to the notice of the Courts of a country, the 
Courts may hold that custom or usage to be introduced into the 
law without the necessity — “of proof in each individual case. It 
becomes in the end truly | a matter of process and pleading. 
Analogy may bé found in instances in the law merchant or in 
certain customs in copyhold tenure. In the matter in hand their 
Lordships do not doubt that the right of sons to maintenance in 
an impartible zemindari his been so often recognised that it 
would not be necessary to*prove the custom in each case. Ib is 
this which wil] explain the reference to rights of maintenance in 
cases decided subsequent to the decision in the case of Rani 
Sartaj Kuari v. Rani Deoraj Kuari 1. For example, in the case 
of Raja Yarlagadda'Mallikarjuna Prasada Nayudu v. Raja 
Yarlagadda Durga Prasada Nayudu * the judgment says :— 

‘* Ag to the zemindari estate, the Board held that it was-impartible, and the 
consequence is that the plaintiffs as the younger brothers of the zemindar retain — 
such right and interest in respect of maintenance as belong to the junior members 
of a raj or other impartible estate descendible to a single heir." 

But their Lordships may agree here with what was said by 
the Court in the case of Nilmony Sgn Deo y. Hingoo Lall Singh 
Deo 3, re 
4-968) 15 L A, 51," 8, (1900) 27 I. a. 157, 

3. (1879) LL R. 6, Cal. 256 at. p. 259. ' 


> 
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“We can find no invariable or ‘certain custom that any below that frst 
generation from the last Raja can claim maintenace as of right.” 


Apart from custom, what is left? The matter is kiwal put 
by Sankaran Nair, J., in the Court of Appeal :— 


" The plaintiff does not advance any claim based on relationship. He refuses 
to admit any relationship . <. . . As there was no community of interest the 
property is not burdened with his claim in the hands of a» donee.” 


-Their Lordships will humbly advise His Majesty t ae 
the appeal with costs. 

Solicitor for appellant : John Josselyn. 

Solicitor for respondent Douglas Grant. 

A.P.P. 
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IN THE HIGH COURT OF J UDICATURE AT MADRAS. , 

PRESENT — MR, J Us rice SADASIVA AIYAR AND MR. JUSTIOE 
NAPIER. l ; 
Ambalam Ibrahi and others ... ` Petitioners * (Accused Nos. 

4 1 to 5). 
Practice—Criminal Case—Tahksildar magistraté--Conviction by-- Application for 
copy of judgment—Search tee need not be paid, Criminal Rules of Practice R. 188. 
Where a person convicted of an offence by a Tahsildar. Magistrate applies for 
a copy of the judgment, he is not bound to pay eight annas search fee along with 
the application. 

Petition under Ss. 485 and 439 of the ` ‘Code of Criminal 
Procedure, 1898, praying the High Court tô revise the judgment of 
the Court of the Sub-Divisional magistrate ‘of Ramnad in Criminal 
Appeal No. 7 of 1918 preferred against’the judgment of the court 
of the Sub-magistrate of Ramnad in Calender Case No. 314 of 1917. 

Dr. 8. Swaminathan, Counsel for Petitioners. 

` O. Narasimhachariar, for the Public Prosecutor on behalf 
of the Crown, 

The Court made the following 

Order :—This must be taken as a petition of revision directed 
solely against the order of the Tahsildar magistrate refusing to 
give a copy of the magistrate’s judgment, the refusal having been 


based on the ground that the petitioner ought to pay eight annas 


search fees along with hit application for copy under the Board’s 
Standing Order No. 173. 
The application for copy was made tothe officer asa 


magistrate (a Criminal Court) by an accused convicted by him and 





* Orl- R..C. No. 317 of 1918, (Orl. R. P. No, 252 of 1918). 
a5 38 20th-August 1918. 
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the Board’s Standing Order hag absolutely no relevancy to such an 
application. An application of that kind is governed by R. 188 of 
the Criminal Rules of Practice framed by the High Court under the 
powers vested in the High Court by S. 554, sub. sec, 2 cl. (e) of 


. the Criminal Procedure Code. 


The magistrate is therefore directed to give the copy. applied 


for without further delay. > 
ACV. Ve 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


PRESENT !—S1z Joun Wauvis, CHIEF JUBTIGE, AND MR. 
JUsTICH SESHAGIRI ATYaR. ; 


Byunni Raghavacharyulu , and Appellants * (Plaintiffs Nos. 2: 
others 4,5and6and L. R. of. the 


o th gh ie : 8rd Plaintiff.) 
Epuri Govindasari - Respondents (Defendani), 


. - Co-sharers—Permaneni lease by majority, when binding on the ‘whole body— 
Swit to sei aside lease by minority—Form of the decree. 

r In tha absence of a special custom, it is not compatent to a majority of 00. 

sharers to grant a permanent lease of common land 6 as to bind the minority, 
except in cases of unavoidable necessity or obvious benefit to the whole body of 
co-sharers. Where a permanent lease so granted by the majority is sought to be set 
aside by the minority of the co- sharers and it ig found that the transaction is not 
binding on the latter, the propor decree to be passed is one for possession in favour 
of the plaintiffs for themselves and on behalf of the other co-sharers. : 


ACMS 


Second appeal against, the decree of the court of the Tempor- 
ary Subordinate Judge. of, Nellore i in A. S. No. 17 of 1915 (A. 8, 
No. 249 of 1914, Distirict,. Court, Nellore), preferred against the 
decree of the court of the Additional District Munsif of Nellore 
in O. S, No. 55 of 1918 (O. S. No, 756 of 1912, Principal 
District Munsif’s Court, Nellore). 

A. Krishnaswamt ave and M. staal Sastre for 


Appellants. 
L. 4. dovinaraghava Aiyar and L. Venkataraghava Ayar 
ior Respondents, : : 


The Court delivered the following , 
| Judgment.:—The suit is by a few sharers of Samudayam 
or common lands forejectrnent against the defendant who has obtain- 
ed a lease of it from the other share-holders. The lessee is him- 


* §. A. No, 1700 of 1916, : 18th April 1918. ` 
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self a co-sharer and the kurnam of the village. The lease is a 
permanent one, The extent mentioned is 60 acrès, but it has been 
. found by both the lower courts that it comprises nearly 240 
acres. There is a clause in the lease to the effect that the property 
should be regarded as comprising only 60° acres although the actual 
measurement may be more or less. The District Munsif held 
‘that the lease was not binding and decréed joint possession to the 
plaintiffs with the defendant. On appeal the Subordinate Judge 
rightly held that the decree for joint possession was wrong. His 
view was that, as the lease was given by a majority of the share- 
holders, it is binding on ‘the plaintiffs. 
The principal question argued in second appeal is whether a 


majority of co-sharers can validly grant a pérpetual lease of - 


common property. The Courts below have found that it has not 
been proved that there is a custom authorising the majority to 
impose their will upon the minority, It is now settled law that, 
unless for unavoidable necessity, a trustee cannot grant a perma- 
nent lease of trust property. See Palaniappa Chetty v. Sreemath 
Devasikamani Pandara Sannadhi 1. It has also been held that 
a karnavan of a Malabar tarwad cannot grant a permanent lease 
except under exceptional circumstances. The same rule applies 
to the managers of Hindu families. At best the position of the 
‘majority in this case can only be regarded as that of managers of 
joint property for themselves and on behalf of others. Prima facie 
therefore, their action in granting a permanent lease is ultra vires. 
The learned Vakil for the respondent referred to the fact that 
the lands ‘were waste and that it was a prudent act of.manage- 
‘ment to grant a permanent lease. Under the Madras Estates Land 
Act, in ‘exceptional circumstances, the landlord for the time being is 
permitted to grant leases on favourble conditions, Even such, a lease 
is not binding upon the successor. A fortiori a lease granted in 
perpetuity by a fraction of the share-holder should not be regarded 
as binding upon the dissenting minority. Mr. Govindaraghava 
Aiyar argued that, even if the lease is beyond the powers of the 
majority, the only remedy open to the plaintiffs is to sue for a 
‘partition of their shares.’ We are unable to agree, with this con- 
tention. Watson and Company v. Ranichund Dutt ? was strongly 
relied on. In that case the propriety of the lease was not ques- 
tioned, What ‘the Judicial, Committee decided was that it was not 


1. (1916,83 M L.J 1=40 Mad. 709, 721.-~(P. 6) i 
2. - (1890) I. L. R. 18 Cal. 10. (P. C ) 
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open to some of the shareholders to claim joint possession with 
the lessees who were let in by the other co-sharers. In Lachmeswar 
Singh v. Manohar Hossain 1, is also tothe same effect. In Madan . 
Mohun Shaha v. Rajab Ali 2 it was held that, a co-sharer béing 
in possession, another co-sharer was ‘not entitled to sue in eject- 
ment against him. In Dakhyayant Debi v. Mana. Raut 8 the 


„courts implied an assent on the part of the dissentients from 


the fact of their not objecting to the lease for ovet ten ` 
years. These authorities do not hold that, where a lease 
is found to be invalid, the lessee should be médintained in 
his possession leaving it to those objecting to his lease to 


` gue for partition as their. only remedy. In the present case 
‘ weare unable to agree with the learned vakil for the respon- 


dent thatit wasa prudent act of management to grant a perpetual 
lease of such a large extent of property. We cannot help feeling’ 
that the kurnam, who must have known more or less the real extent 
of the property he had taken on lease, took undue advantage of the 
ignorance of the other co-sharers in obtaining a permanent lease 
and in getting the clause, we have referred toalready, inserted in it, 


In our opinion the proper decree to be passed is to declare 
that the lease is not binding on the plaintiffs and that they should 
be decreed ‘possession for themselves and on behalf of the other 
co-sharers, We must therefore reverse the decrees of the courts 
below and grant a decree as above indicated. The plaintiffs are 
entitled to their costs against the defendant in this and in the 
lower appellate court, As they were content to have a decree for 
joint possession in the first court, we make no order as to costa 


in that court. 
A. VV. 


1. (1891) 1.L. R 19 Cal. 258: L. R. 191. A. 48, ` 
3. (1900) I. L. R. 28 0. 223. 8. (1913) 19 0. L, J. 118=19 6. W. N. 407. 


kd 
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IN ‘THE HIGH COURT OF JUDICATURE AT MADRAS 


“PRESENT Mi, JUSTIOR | ‘OLDFI#LD AND Mg, Justice om 
PHILLIPS. oe 


- Paya Pandikabaliyal Abdulla Appellants * (4th Defendant)? 
' Koya, ; BN 


Vv.” 
Mavileri Eacharan Nair (de- “Respondents (Plaintiffs Defen- 
'™ :ceased) and others... - dants 1 to 3 and legal repre- 
i . : sentatives of deceased ` Ist 
~ | ` respondent, ` l 4 
` Malabar Law — Earnavan— Delegation ‘of management—Right to reswme— 
Meleharth grant of —Improvident fransaction—Melcharth granted before expiry of h aia 
the-term under which land is held—Effect ae of granige— Successor, if Pi 
bound by the transaction.” 4 Eacharan 
Nair, 


Where tha Karnavan of a Tarward allows, another member to discharge the 
duties of Karnavan, it ig open to the former to resume management at any time. 


Ifa Karnavan habitually grants improvident leases and thereby renders 
himself unable to fulfill his obligations towards the other members of the tarwad, 
this would bea ground’ for removing him from his office buta partioular lease 
-granted by a Karnavan cannot be declared to be void as ginst the lessee merely . 
- because it is not proved to be beneficial to the tarwad. 7 


A melcharth granted by a Karnavan beforé*the expiry of the previous term 
ig not ab imitio void; bul the succeeding Karnavan will not be bound by the 
trangaction.. 


Raman Nambiar v, Raman Nambiar 1, ‘Cheria Cheri Kandan v., Krishnan 
Nambiar 2, 'Mohideen Kutti v. Kunhi Koyan 8 Referred to. 


Second Appeal against the decree-of the Temporary Subordi- 
naté Judge of Tellicherry in Appeal Suit! No, 142 of -1913 pre- 
ferred against the decree of the Cours ‘ef the District ‘Munsif of 
Quilandi in Orginal Suit No. 688 of 1911, 


K. Govinda Marar for Appellant. . - l | - 
0. Madhavan Nair for Respondents. l l / 
The Court delivered the following E ; 5 


Judgment.—In this case the first defendant as karnavan of 
the tarwad, granted a.melcharth to the 4th defendant whereby 
‘he empowered him to recover 2 items of property held. under 2 
leases, the term of one of which had expired and the term of the 
other would expire in 2-years. This melcharth has-been held by 
the lower courts to be invalid apparently on two grounds, that is, 

*B A.No 1927 of 1914. 24th October, 1916 and 19th December, 1917, 


1, - (1914) 27 M. L. J 176, “2, (1912) 97 M. LJ, 690. 
8, (1914) 27 M. L, J. 691. 
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(1) that 2nd defendant was the de facto karnavan, and (2) that 


` the lease was not beneficial to the tarwad.’.As regards the first 


point it is not disputed that lst defendant was actually karnavan, 
and consequently, although he may have allowed 2nd defendant 
to discharge the. duties of karnavan, it was open to him to resume 
the management at any time. On the second point the learned 


` vakil for the appellant argues that a karnavan has absolute powers 


as regards leases, and leases granted by him cannot be questioned 
on the ground that they are not beneficial to the tarwad. The 
karnavan by the grant of a lease- does not alienate tarwad pro- 
_perty and although the income of the tarwad may be diminished 
by the grant of improvident ‘leases, that is mainly a 
matter which concerns the karnavan alone, for it reduces 
the income out of which he has to meet liabilities. No doubt 
ifa karnavan habitually grants improvident leases and thereby ` 
renders himself unable to fulfill his obligations towards the other 
members of the tarwad, this would be a ground for removing 
him from karnavastanam, but we do not think that a particular 
lease can be declared to be. invalid as against the, lessee merely 
because it is not proved to be beneficial to the tarwad, To 
fetter a karnavan’s discretion in this way would be to render ‘his 
whole management of the property liable to ovibieisii and reversal 
at any moment. 

It is then argued for the tespondent that the grant of this 
leage 2 years before the expiry of the term under which the land. 
was held is ipso fucto invalid and reliance is placed on Cheriya 
Cheri Kandan v. Krishna’ Nambiyar land Raman Nambiyar v. 
Raman Nambiyar 2 and Mohideen Kutti v. Kunhikoyan 3. These 
cases are however only authority for holding that a melcharth 


„granted by a karnavan before the expiry of the previous term 


will not bind his successor, and not that such melcharths are 
necessarily invalid ab initio., l E 
In this view we think that the decision of the lower courts is 
| wrong and in allowance of, the second appeal we dismiss the: 
‘plaintiff's suit with costs throughout. 
{This second appeal coming on for hearing (19 12 17) in pur- 
suance of the order of this Court dated 21st November 1916.] 
The court delivered the following judgment :— , 


1. (1912) 27°M L J. 690. i; 2. (1914) 97M L J, 176, 
3. (1914) 27 M. L.J 691 
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“argue, We therefore for the reasons stated by us ‘on 24th October- 
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The guardian of 17—19 réspondents has now ben made 


a party.’ Mr. Madhavan “Nair on his'behalf has “nothing new to 


1916 ‘allow the second appeal and ‘dismiss plaintiffs suit with 
_ costs throughout. 


“IN THE HIGH COURT OF JUDIGATURE AT. MADRAS. - 


kana 


-Gaspari Louis and another 


Rev. Fy..C. P. Gonsalves 


association. 


A. V.V 


—— 


Present :—MR Jusos AYLING AND MR. JUSTICE Covrrs 
‘TROTTER, : i Cau 


2. 


The. "Roman Catholic Church is not- an established church but a voluntary - 
Ifa partioular church is part, nd parcel of the universal Catholic 
Church, it is bouad by the Canon Law If howavar it ig an independent voluntary 


... _ Appellants * (Defendants), 


ag Respondent ( Plaintiff.) 


Church, Roman Catholic — Law applicable to—Right to the temporal possessions 
of the Church—C anon Law—Departure from —Custom—Proof of. 


‘association which*while adopting in the min the doctrines of the Roman Catholic 

“Church, has yet erected for itself certain rules different from the rules of the 
_Catholic Church in matters of discipline and management, then those rules must 
“be „proved i in the same way that a custom has to be proved in. a court of law. 


defence with which -we are concerned 


The Canon. Law racognises no distinction between the spirifual and tha 

temporal powers of the Papicy and its local representatives, the episcopate. The 
-temporal possessions of the church vest in-the Pope whose authority might te 
regarded as delegated to the bishops to the extent of their several dioceses. 


_. Second appeal against the decree of the Court of the District 
Court: of South Canara in A, S. No,-502 of 1915 preferred against 
the decree of the Court of the Wasa ok Munai of Udipi i in 0.8. No 
232-of 1914. 


TR. a aaa ue IK P. Lakshman Row for 
Nha 


B. Sitarama Row for Respondent. 
' The Court delivered the following 


E 


Judgment :—This suit, ‘together with an execution petition 
which turns upon it, was brought by the Reverend Gonsalves, 
“Vicar of the Roman Catholic parish church: at Kalianpur for 
arrears of rent ‘due by tenants of Chuřch property, The only 


is the defence that the 


plaintiff was not entitled to sue, as his appointment as . manager 
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or moktessor of the church property was not a valid one.” The 


vicar was appointed by the Bishop upon the 14th November 
1914, and the facts leading up to the appointment were these : 
The temporal affairs of the church were ordinarily administered 
by a body known as the junta composed of the heads of houses in 
the village, This body has been in existence for something like 30 
years and has claimed and exercised the right to appoint the mok- 
tessor. The last moktessor appointed by the junta was a Mr. Louis 
who resigned his appointment in 1913. Attempts were then made i 
to get the junta to appoint a suċcessor, but the meeting held was 
so disorderly that no valid appointment could be made, and the 
vicar 50 informed the bishop. The bishop thereupon appointed the 
vicar to the office of moktessor pending further arrangements. 
In that capacity he brought this suit and the -validity of his 
appointment is challenged. 


The plaintiff puts his case at its highest on this broad 
ground; This church ig part of the universal Catholic church and 
is bound by its Jaws, that is to say by the Canon Law, and it is 
an unquestioned tenet of the Canon Law that the temporalities of 


` the church vest in the.Pope whose authority may be regarded as 


delegated tothe Bishops to the extent of their several dioceses. 
On this view any further delegation of his complete authority 
over the church property by the Bishop is merely permissive and 
can be resumed by him at will. 


On the other side it was. argued that the authority of the 
Canon Law is confined to the spiritual side and could not affect 
rights of property or kindred rights in the temporal possessions 
of the church which would be governed by the law of the land as 
administered by the courts. 


We may say at once that we think any analogies drawn 
from the decisions relating to the property of the English 
Established Church are not really applicable to the present case. . 
The Church of England is properly described as ‘established’ just 
because of this unique feature about it, that it is subjected to the 
ordinary courts of law not only as to matters temporal but 
even a8 to matters of doctrine. This is due to a variety of 
historical causes which need‘not now be examined. The Roman 
Catholic Church is not an Established Church. It is what is 
described ag a voluntary association in the English cases; and the 
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result of fosi cases of which the most aona are Long v. The 
Bishop of Cape Town! and Merriman v. Williams 2 seems to be 
this: If you join a voluntary association you will be bound by 


_ ‘any: rules which it has framed for its internal discipline and for. 


the management of its affairs. You may adopt the doctrine of 
f the established or any other church en bloc, but if the voluntary 
association has adopted rules which differ materidlly from those 


of what may -be called the parent body the members of that. 
association will not be members of the parent church but will be — 


an independent organisation with their own rules. It seems to us 
that the appellant in this case is in a dilemma. If this church 
is part and parcel of the universal Catholic Church as apparently 


he wishes it to be regarded, he must be assumed.to be bound by ` 


the law of the church, 4. e. the Canon Law, and if that 
be so, it is clear that the control of the témporalities 


vested in the Bishop, since the Canon Law recognises no 


distinction between the spiritual and temporal power of the 
Papacy and its local representatives, the Episcopate: If this 
church is to be regarded as an independent voluntary associ- 
ation which while ‘adopting in the main the doctrines of the Roman 
Catholic Church has yet erected ‘certain rules different from 
the rules of the Catholic Church in matters of discipline and 
management, then those rules must be proved in the same way 
_ that a custom. would have to be proved in a court of law. Ques- 
tions of custom may often in the end become questions of law as 
in the familiar instances where the courts have to say whether a 
custom is reasonable, is legal or is not inconsistent with the Law’ 
of the Land or with the terms of some document, such as e. g., a- 
contract.- But at the outset they must necessarily be questions of 
fact, You must first prove that the thing is done before you can 
go to enquire whether it legally may be done looking at the 
case from this point of view it seems sufficient to say that the 
learned judge has found that the evidence put for ward has failed to 
support the contention that the junta has established a 
_ recognised’ custom of holding in its hands the appointment 
<: of a moktessor. He has found as a-fact that such appointments 
as they have made have been merely. permissive, as a mat- 
ter of convenience and that the Bishop has never relinquish- 
ed his claim to.be the final FPDORIUBEY of the power of appointment, 


— 


1; (1868) 1 Moo. P. O. (N, B.) £11. 2. (1882) L R.T A.C. 484. 
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We think that even if this be regarded as a voluntary association, 
a person who joins it must be considered as prima focie subscribe 
ing to the rules of the Catholic Church as embodied in the canons 
unless he can give affirmative proof of an established usage to the 
contrary. The learned judge by his finding has negatived the 
existence of such a rule in the present case, and as we do not 
think he misdirected himself in law in coming to that finding of 
fact, we cannot disturb it, 
The appeal fails and is dismissed with costs. 


A V.V. ` 
IN THE HIGH COURT OF JUDICATURE AT MADRAS 
PRESENT:—MR. Jusviog SPsNCER AND Ma, JUSTICE 
KBISHNAN, ; i 
The Secretary of State for India in Appellant * (Defendant ) 
Council represented by-the Col- i 
lector of Tanjore. po- 


D. j 
Sami Chettiar u . Respondent (Plaintiff). 

Madras Land Encroachment Act (III of 1905) S. 14—Eviction Proceedings 
under the Act. Persons deeming themselves aggrieved by’ —Meaning—Land in 
possession of tenant—Hviction proceedings under Act in respect of—Suit by land- 
lord for recovery o f land from Becretary of State—Limitation—Starting point— 
General law of limitation— A pplicability— Scope of 8. 14. 

In a suit to recover from the Seoretary of State .for India in Council a plot 
of land with damages for the demolition of a cattle shed on it plaintiff claimed 
to ba the owner of the suit plob and of the cattle shed on itand alleged that while 
the plot was in the possession of a person to whom he had leased’ it out, he 
(tenant) was wrongfully evicted therefrom and the cattleshed on it demolished 
by defendant and his subordinates in pursuance of proceedings under Madras Aob 
III of 1905. It also appeared that, though plaintiff was not served with notice 
(under the Act, he himself applied to the Sub- collector against the notice served 
on his tenant and subsequently sent a lawyer’s notice to the Collector against it, 
all before eviction. Held that plaintiff was a person deeming himself aggrieved 
by proceedings under the Act within the meaning of 8. 14 of Madras Act III of 
1905; and that the suit fell within the scope of S 14 and was governed by the 
6 months’ rule of limitation provided for byit and not by the general law o¢ 


limitation, 
Per Krishnan, J. B. 14 is wide enough to include a claim ior recovery of 


possession. 
Though a person -may not be a party to the preceedings resulting in the order 


for eyiction and therefore not affected by it, if his rights are subsequently in- 
vaded by the actual eviction itself he will be a person aggrieved by the eviction 
proceadings within the meaning of 8. 14. 4; 


* A, A. O. No, 379 of 1917. 13th Taly 1918. 
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“Appeal against the order of the Court of the Temporary Sub- 
ordinate Judge of- Tanjore dated the 31st March 1917 in Appeal 
‘Suit No, 14 of 1917 (A.8. No. 772 of 1916 on the files of the 
‘District Court of Tanjore) preferred against the decree’ of the 
“Court of the District Munsif of Valangiman at Kumbakonam in 
Original. Suit No, 339 of 915. 


The (Ag) Government Pleader for Appellant. 

K. Narasimha Aiyangar for Respondent. 4 $ 

The Court delivered the following 

Judgments :—Krishnan, J.—In this case plaintiff sues to 
recover from the defendant, the Secretary of State for India in 
Council, a small plot of land in the village of Thuhili with Rs. 35 
as damages for the demolition of a cattle shed on it. In his plaint 
he alleges that the land in question belongs to him, that -in «any 


é 


_ The 
Secretary, 
of State for 

India 

D. - 
: Sami -. 
Chettiar... 


Krishnan, J. 


“event he has acquired a title to it by adverse’ possession for over. > 


60 years, that he hid leased it out to his tenant one Appaswami 
Chetty, and that while it was in the latter’s possession, the Col- 
lector of Tanjore issued notice to his tenant under Madras Act III 


of 1905 and evicted him, wrongly treating the land as Government _ 


property and that the Defendant’s Kevenue Inspector demolished 
‘the cattle shed on it which also belonged to plaintiff, He asserts 
“that these poceed:ngs are not valid and binding on him and seeks 
to recover possession of the land with damages as above stated, He 
puts his causé of action as arising in June 1914 on the date of 
eviction and ‘states that even if the period of limitation prescribed 
by S. 14 of Act III of 1905 be held applicabié, his suit is saved 
by the fact that the final orders. on his“ petition to the Collector 
„were only. passed in July 1915, the suit being within six months of 
that date. The defendant, among other pleas, taised the 
plea that the suit was barred by limiwwtion. The District Munsif 
upheld this ples and dismissed the suit without “a trial on the 
` merits as under S. 14, the cause of action arises on the date of 
eviction, the final orders of the Collector not affecting the question. 
On appeal however, the Subordinate Judge reversed that decision 
holding that, the general law of limitation applied to the case and 
not’the rule laid down in S. 14, and remanded the case for trial 
“on the merits. It is against that order that the defendant has 
appealed to us. The Government Pleader contends for him that 
the’six months’ rule in S. 14 applies ands, that the suit should be 
dismissed-as barrod by limitation. It is not - denied that the suit 
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must fail, if the rule applies. ~The question for decision therefore 


is whether the special rule in S. i4 of Act III of 1905 or the 
general law of limitati n applies to this case, 


S. 14 provides that.nothing in that Act should be held to 
prevent persons deeming themselves aggrieved by proceedings 


under the Act, except as provided ' before in it, from applying to . , 


the Civil Courts for redress. The act thus preserves the right of 
such persons under the general law of the country to sue in the © 
ordinary Civil Courts to enforce their rights which have been 
invaded by such proceedings. But under the second part of-the 
section such suits are subjected to the limitation of 6 months 
from the date of: cause of action and this: term is explained, in 


"the case of eviction to-be the date of eviction, The effect of this 


section is thus tó substitute a period of 6 months for the various ' 
periods provided in the Limitation Act for all suits which come 
within the provisions of the 1st part of it. 


From a perusal -of the allegations in the plaint there can be 


“no doubt that the plaintiff? s case i: that the eviction proceedings 


and the demolition of his shed were wrongs dune to him under the 


“Act and he asks for redress of these wrongs by possession of the 


property being returned to him and by compensation being paid to 
him for the destroyed building. The case therefore seems to fall 
exactly within the scope of the ‘section. 

The Subordinate Judge has. taken the view that.though 
plaintiff may be a person actually aggrieved by the proceedings . 
under the Act, he should still not be considered to be a-person 
“deeming himself so aggrieved,” * those béing the words of the . 
section, because in his, opinion plaintiff has nowhere expressly 
admitted it in his plaint; he holds that the present suit is one 
“brought to viudicate plaintiff's general title.” - I am quite unable 
to accept this view. It is not necessary that plaintiff should say 
in so many words in his, pi laint that he has been aggrieved but if 
the effect'of the allegations he makes shows that he considers him- . 
self aggrieved by the action of the Collector he isthe person who: 
will come within the words “a person deeming himself aggrieved.” 


His allegations show that the eviction proceedings were an in- 
vasion of. his rights in the property, as it must be, as the eviction 
is carried out under an assertioa .of title in the Government and a 
consequent denial of the title und right to possession in every one 
else. To show that the eviction’ proceedings were illegal and ‘were 
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a grievance to him, it was quite necessary for him to aver title in 
himself and therefore that averment cannot be taken as necessarily 


“showing that his suit was only one for vindicating his general 


title, It is not necessary to consider if plaintiff could have 
framed his suit omitting all’ reference to the eviction proceedings, 
in such a manner as to avoid the applicability of S. 14. ‘It is 
sufficient to say that the present suit is nob such a suit. 


It is next argued that so far as the claim for possession based 

on plaintiff’ s title is concerned it should be treated as outside the 
‘scope'of S. 14 and nob necessarily a redress for the wrong done 
by eviction. This question was. considered in the case of Kolla 
Gangama Naidu v. The Secretary of State for India in Council 1 
and both the learned Judges there. held that the wording of §. 
14 is wide enough to include claim for recovery of possession. It 
cannot be denied that re- -delivery of possession is one of the ways 
of redressing a person who has been wrengfully evicted, The 
only ‘difference between that case and the present one is that 
where as in that case the person evicted was the plaintiff himself, 
the man evicted here is the plaintiff's tenant as he was in occupa- 
tion of the land at the time. I do not think this makes any 
difference as to the applicability of 8:14 to the present suit. Under 
S. 6 of the Act eviction proceedings have to be taken against the 
person occupying the land and against none else. The validity of 
the proceeding in the present case is not therefore affected in any 
way by notice not having been served on the plaintiff. In fact 
plaintiff himself.applied to the Sub-Collector against the notice and 
subsequently sent a lawyer's notice to the Collector against it, all 
` before the eviction. He was aware of the proceedings and treated 
them as affecting his rights, and it is not alleged that the procee- 
dings were Vitiated by any irregularity. It is suggested that he 
is not bound by the proceedings as he was not a party to them 
and therefore he cannot be looked upon as a person aggrieved by 
them. I do not think this argument is sound in the present case. 
We have here to deal with eviction pioceedings and in such a.case 
. though a man may not be a party to the proceedings ‘resulting in 
the order for eviction and therefore not affected by it his rights 
may be subsequently invaded by the actual eviction itself and 
thereby he-may become a person aggrieved. That is the position 
in the present case. It will be noticed that the section does not 
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say that the persons suing should be aggrieved by any proceedings 
“against them.” ‘These words “against them” are not in the 
section and we cannot read them into ib. ' 


The result therefore is that plaintiff in the present suit is a 
person deeming himself aggrieved by proceedings under Madras 


‘Act III of 1905, seeking redress in the Civil -Court ard the 6 


months’ rule applies to the suit. The decree of the Subordinate 
Judge must therefore bé reversed and that of the District Munsif 


a 


. restored with costs here and in the lower Court, 


Spencer, J:—I agree that the appeal must be allowed and thé 
decree passed by the District Munsif restored with costs throughout. 
The prayer in the plaint is plainly for redress for the proceedings: 
taken by the Revenue authorities under Act III of 1905. The 
rest of the plaint and the conduct of the plaintiff in petitioning 
those authorities and in giving a notice of suit to. the Collector: 
make it impossible for him to deny that he-is a person ‘“ deeming 


-himself to be aggrieved ” by proceedings under that Act. 


A. 5, V. A ` 7 





IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


PRESENT :—Mr. JUSTIOE PHILLIPS AND MR. JUSTICE 
KRISHNAN. n 5 i 


Mangeshwar Narain Rao - .. (Appellant * Defendant ) 
v. oi. i : 
S. Shiva Rao and others `. ... Respondents (Plaintiffs 
; í 
ies 2 to 4.) 


Morigage with possession—Redamption of —Rights of mortgagor and mortgagee 
— Possession left with mortgagér .on condition of his paying rent annually—Default 
to pay reni—Deoree for rent—Haacution allowed to become barred —Suit for 
redemption brought long after decree for rent becomes barred—Right of mortgagee 
to claim for amount covered by decree for rent. F 4 


‘ ot x ý 
A deed of mortgage by'conditional sale of the year 1868 provided that tho 
mortgagor should himself continue in’ possession as the mortgagee’s tenant paying 


` a stipulated rent every year before the end of March and that if he failed to pay 


rent on the due datein any year the mortgagee was to have the right to take 
possession at once and to charge rent at an amount equal to 12 o/o interest on the 
mortgage money. The dead also provided that 12 o/o interest should be paid on ` 
the arrears of rent, that the mortgage! property should be liable for the total i 
amount and that on redemption the, mortgagor should pay the mortgage money - 
with any arrears of rent and interest due. Default having been made in 1871 in 
the payment of the rent due, the mortgagee sued the mortgagor and obtained a 
decree for possession and for arrearsiof rent and interest at 12 of/o with future rent 


* 8. A. No. 912 of L917 > 0 T, 4 8rd April, 1918. 
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and interest at the same rate, In execution -of that decree the mortgagee obtained 
possession of the mortgaged properly but did not recover the “rent decreed and 
allowed the decree to become barred to that extent. In a ‘suit instituted by the 
mortgagor in 1915 for redemption on payment of the mortgage money (principal) 
alone, the mortgagee, claimed to ba paid in addition the amount due to him ‘under 
his decree for rent aforesaid with interest thereon. Held that the mortgagee was 
not entitled to so claim and that the mortgagor was entitled to redeem on pay- 
ment of the mortgage-money alone. ; 

Per Phillips, J. :—The case was one of election of reliefs to whioh a party is 
entitled and by obtaining a decree for money for tbe rent in arrears, which decree 
could be enforced at once, the mortgagee must be deemed to have abandoned tha 
charge whioh he could only enforce later and could not, after he has allowed his 
decree for money to become barred, fall back upon his right to a charge. 

Per Krishnan, J.:—Hven assuming that a mortgagee does not lose his charge 
by obtaining a personal decree for the rent in arrears but can plead it and claim 
to be paid the amount of it in a redemption suit, he can do so only so long as the 
claim under the decree is not barred by limitation. 

Second Appeal against- the decree of the District Court. of 
South Canara in Appeal Suit No. 301 of 1916, preferred against 
the decree of the Court of the District Munsif of Mangalore in 
Original Suit No. 132 of 1915. °° 

B. Sttarama Rao, for Appellant. 

K. Yegnanarayana Adiga, for Respondent. 

The Court delivered the following 

Judgments :—Phillips, J:—Plaintiffgs sue to redeem a usu- 
fructuary mortgage of 1868 for Rs. 1,650. In the mortgage-deed 
there is a provision that the mortgagor is to take back possession 
and pay a stipulated rent. In default of payment of this. rent, 
the mortgagee was to recover possession and the mortgagor was 


to pay a sum equivalent to 12 per cent. on Rs. 1,650 as rent from _ 


the date of the mortgage-deed until the mortgagee got back pos- 
session. The mortgagor failed to pay rent as stipulated and the 
mortgagee obtained a decree in 1873 for possession and for Ra. 200 
odd claimed as rent and for future-rent. It does not appear that 
this decree was ever satisfied, and the mortgagee now claims to 
add the decree amount and subsequent interest to his morigage 
money. Under the mortgage-deed"the payment to be made by 
the mortgagor was made a charge on the property and there was 
an undertaking to pay it back together with the mortgage 
amount. The question for consideration is whether the mortgagee 


is entitled:to demand the decree amoùnt of 1873 together with 


subsequent ‘interest before redemption. It is contended for 
respondent that the amount due became merged in. the decree, and 
that as the decree has now become barred the amount cannot now 
be claimed. It would appear that under American Law the 
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Narain Rao Yespondent’s contention is correct (Vide Jones on “Mortgages 
S. 936), but the position’ is not so clear either in English or 
Indian Law, for it would appear from a passage in 2L Halsbury 
p. 325 that the original charge would still remain unless the decree 
became satisfied, and it is questionable whether a decree that has 
become barred by limitation is onthe same footing as a decree 
that has been satisfied. It cannot be disputed that a mortgagee 
is entitled; when accounts are settled at the time of redemption, 
to ‘put forward claims, for the recovery of which a suit would be 
barred, and it is unnecessary to cite authority for this proposition, 
but whether an amount for which the mortgagee has obtained'a 
decree, the execution of which is barred by limitation can be 
treated on the same footing as a barred debt. is questionable, a In 
Hewanchal Singh v. Jawahir Singh 1, it was held that when a 
decree had been obtained for interest due on a mortgage the tender 
of the principal amount alone would not bea proper tender of 

‘principal and interest, but the question | of whether the mortgagee 
could demand the decree amount again was not specifically 
decided, and in that case the decree was still alive, The judg- 
ment of the Judicial Committee is ‘very brief and gives no reasons 
for the decision. In the present case, we have not to consider 

‘whether the decree amount and subsequent interest can. be 
claimed, for it is not claimed on the ground that the amount was 
decreed, but on the ground that the whole amount can be claimed . 
under the mortgage-deed. On looking into the deed it appears that 
‘the penalty that could be claimed by the mortgagee on default in 
payment of rent by ‘the mortgagor, was a sum equivalent to 12 per 
‘cent interest per annum on the principal amount and although it 
is called rent it is really interest on the mortgage money, and out 
of the total decree amount Rs. 198 is really one year’s interest on 
the mortgage money. Toallow aclaim for this amount with 

subsequent interest from 1873 to date of redemption would be to 

‘allow compound interestfor which no provision is made in the 

_mortgage-deed. No doubt the deed provides for interest on 
arrears of rent but the decree does not really provide for arrears 
of rent and, although it does not enforce the stipulation that 

` interest shall be payable from the date of the deed, but only 
from date’ of default, it is impossible ‘to go into that 
question now, and we can only assume that only one 


v 
Shiva Rao. 
Phillips, J. 





p ‘1, (1888) r. L. R. 16 Osi 807. (P. 0.) 


PART xiii] | THI MADRAS LAW JOURNAL REPORTS: 419 


year’s interest was due “ab date .of decree. This amount 
without subsequent interest, “can alone be claimed. The balance 


of Rs, 5-6-0 due under the decree is for road cess, but ifthe . 


198 Rs, awarded is treated as interest: the mortgagor was under 
no obligation to pay road’ cess, which is only payable upon rent. 
In this view the appellant mortgagee is only entitled to claim 
‘Rs. 198 as the amount due to him at date of the decree. 


Treating thig Rs. 198 as interest upon the principal which is 
made a charge upon the property. can it be said thatthe charge 
upon the property has become merged in the decree? It is 
contended for appellant that O. 34 R. 14 of the Code of Civil 
Procedure supports the view that the claim can be enforced 
_ apart from the decree, but that rule’ ‘only provides that a decree 
for money in satisfaction of a claim under a mortgage is no bar 
to a subsequent suit for sale in enforcement of the mortgage, but 
` it is no authority for saying that the decree amount can also be 
claimed in the subsequent suit. It is urged then on the other 
side that to allow. the decree amount to be claimed again would 
be contrary to the principle of 0. 2, R. 2, for ‘by bringing a 
suit for money the claim to make it à charge upon the property 
must be deemed to be abandoned, but in order that this argument 
should succeed it is necessary to show that a suit against the pro- 
perty could have been brought when the claim was made for 
money alone. In this case it certainly could not have been, and 
consequently the mortgagees claim is not contrary to the prin- 
ciple of 0.2, R. 2. It may, however, be contended that by 
obtaining a decree for money, which’‘could be enforced at once 
the mortgagee abandoned the charge which he could only enforce 
later, and there is considerable force in this contention. It is the 
view taken in Imdad Hasan Khan v. Badri Prasad 1 in which 
case Hewanchal Singh v. Jawahir Singh 2 was considered, and I 
think that it is in this case the correct view for having elected 
to enforce one remedy and having obtained that relief, the mort- 
gagee cannot now be allowed to abandon the relief first chosen and 
fall back upon the other when his right to enforce the first has 


been allowed to be barred by limitation. It is possible that the | 


Allahabad view that even while the decree is alive the other 
remedy cannot be enforced goes too a but it is unnecessary to 
consider that now. _ H i 

J, (1898) I. L. R. 20 All, 401. 2. (1888) I. L. R. 16 Cal. 307, 
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This appeal accordingly fails and is dismissed with costs, 


In view of the above finding the memorandum of objections | 
- relating to mesne profits from date of tender of the mortgage. 
“money must be allowed with costs, Thé amount which has now 


been found to be correct was tendered through Court, and under 
S. 84 of the Transfer of Property Act interest ceased from that 


date. Time for redemption extended to four months from this. 


date. Mesne profits to be determined before final decree. 


Krishnan, J. :—The suit from which this second appeal arises 


was one for the redemption of a mortgage by conditional sale of 
1868. The plaintiff-mortgagor sought to redeem: on payment of 
the mortage money alone, viz., Ra. 1,650. The mortgagee claimed 
that he should be paid in addition a sum of Rs. 2,474-12- 9 which ` 
was stated to be the amount of rent and interest on it due to him 
under the decree in O. 8. No, 199 of 1872. The way in which , 
"this decree came to be passed i is as follows. Though the mortgage 
was one with possession it was arranged in the mortgage-deed 
itself that the mortgagor should himself continue in possession as 
the mortagee’ s tenant paying a stipulated rent, every year before 
the end of March. There was a condition added that if the mort- 
gagor failed to pay the rent on the due date in any year the 
mortgagee was to have the tight to take possession at once, and to 
charge rent at an amount equal to 12 per cent. interest on the 
mortgage money which works at Rs. 198 a year ; this amount 
was much higher than the rent originally fixed. It was also | 
arranged that 12 per cent. ‘interest should be paid on the arrears 
of rent and that the mortgaged property should be liable for the 


total amount. There was a further clause that on redemption the . 


mortgagor should pay the mortgage money together with any 
arrears of rent and interest due. In 1871 default was made in 
payment of the rent due and the mortgagee brought O. S. No. 199 
of 1872 against the mortgagor and ‘obtained a decree for possession’ 
and for arrears of rent and interest at 12 per cent, and for some. ‘road | 
cess, in all for a little over. Rs, 200, with future rent and interest 


at the same rate. In execution of this decree possession was taken ` 
by the mortgagee but it does not appear that he has been paid the . 


rent “decreed. It is that rent with interest added to it for the 
last 40 years and more that he now claims to be paid before 


redemption. It is not denied - that his decree was long ago - 


barred by limitation. 


w 
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The first Court allowed h Bik claim Bit ee ae Court 
disallowed it and he'has: appealed -to usto, ‘claim it. It was 
conceded on his behalf thati. his. claim was—not ‘sustainable so far 
as it was based on the covenant: to’ theinért srigage-deed to pay the, 
arrears Of rent with the ‘mortgage ' ‘money; ji. ‘view of the ruling ” 
in Ramakrishna Kukkiliya-v--Nekkar Kiippanna 1, 1, but it was 
argued that.as in the present -ease ‘there mwas: a charge on the 
property for the rent due Äe Tould rely . supon- it and claim to 
be paid the amount of it bafore- ‘redemption-in-spite of his having 
obtained a decree for it and in~ spite of that decree having be- 
come barred by limitation. That ‘there is.a charge created by 
the language of the document must be ‘admitted ; and in this 
particular there is a difference between. thë ‘present case and the 
one in Ramakrishna Eukkaliya- v.. Nekkay Kuppanna 1. But 
I do not think that makes ek real difference in the result,’ 


Se fel E 


obtaining of a personal aee does not. per se put an end to the 
charge oh the property. That} that is thefEnglish rule, is clear 


Vol. 21 Section 579 and fron the cases cited-there in support of - 


it: Lloyd v. Mason 2 and O’Brien v. Lewis. -3, There is no reason 
why the same rule should not be: oper in 2 India. In fact Order 


security. It seems to me also ‘that their Tak of th Privy 
Council adopted this rule in-the-case in Hewanchil Singh v. 
Jawahir Singh 4 though the matter ig not free from doubt as their 
judgment is very brief ; it may however be” remarked that ‘they 
make no difference bakin interest “for thé: first year for which a 
decree had been obtained even before payment. into Court and 
that for the second year. Ik. is - no doubt Possible to take. their 
ruling to refer to interest for the- second year as. has. been done ‘by the 
Allahabad High Court in Imdad Hasan Khan v. Badri Prasad 1, 
But I think having reference.to the facts Of the. case as appear 
from the report and the argument before the. Privy Council the 
~ learned Judges of the Allahabad: Court have taken. too narrow a 





view of the effect of that decision. ee 
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1. (1917) 88 M. L. J. 681 -—---+9. (1845) 4-Haro 182=67 E R 590. 


. 3, (1868) 8 De G. J. and 8. 606=46 B. R. TT, =. 
4, (1888) I-L. R. 16 Oal. 807° © x 


Narain Rao 


Y. 
Shiva Rao. 


Krishnan, J. 


Narain Rao 


v o 
shiva Rao. 


‘Krishnan, J. 


P r ` ‘+ ia f A 
4 H / j 4 a | i 
420 THE: MADRAS LAW JOURNAL REPORTS. [VOL. XXXV 


On the authority of the same: Allahabad case the respondent 
has contended that the obtaining of a decree, by itself, put an end, 
to the mortgagee’s right to rely upon the charge. It is not ‘clear 
from the report whether the decree which the mortgagee had ob- 
tained there for Government ‘Revenue, paid by him, was a subsis-’ 
ting one at the date’ of? the suit Edy redemption ox not, ‘and'algo 
whether it had not been assigned away.. If it was subsisting and: 
unassigned I am, with all respect to the learned Judges, inclined to 
think that their ruling‘on thé point has gone too far. They treat the . 
case as one of election of remedies and hold that having elected to sue 
on the personal covenant the mortgagee ` could not rely on.his 
right under S. 72 of the Transfer of Property Act. Ido not 


think the principle of election was ‘properly applied as in the 


second suit the’ mortgagee was Only a defendant and “was not 
seeking any remedy himsélf but was only setting up a condition 
for granting to the mortgagor the right of redemption sought to 
be enforced by him,, To''apply the principle of election in such 
a case seems to, me to be in effect equivalent to extending the 
scope of Order 2 Rule.2 of the Code of Civil Procedure or- of sec- 
tion 43-0f the old Code which was then in force, to defences ; 
which is unwarranted. The argument that if the mortgagee is ' 
allowed to rely on his security for amounts for which he has - 
obtained decrees the mortgagor-may. be compelled to pay -the same 
amount twice over in cases ‘where those decreed are assigned to 
third parties does ‘not seem to me to be of any force as the securi- 
ty is attached to the decree and an assignment of the decree 
can no longer be availed, of by the mortgagee. In fact it is ex- 
actly like the transfer of any other part of a mortgagee’s claim -to 
third parties. As I have already pointed out it is doubtful—whether 


-too narrow a view has not been taken of the effect of the Privy ` 


Council decision by the learned Judges. Furthermore the English 
Yule on the point was not brought to their notice. . For all these ’ 
reasons I think the ruling in that case on the point in question, 
cannot be followed if the decree there was a subsisting one and 
was not assigned away. But even assuming that a mortgagee 
does not lose his charge by obtaining a personal decree but can 
plead it and claim to be paid the amount of it ina redemption ~ 
suit the appellant-must. still- fail. as I think- that’ can be done only 
as long as the claim under the decree is not barred by limitation. 
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When the appellant obfainéd his degias for rent his rights _ 
with regard to it were regulatéd thereafter:entirely by the terms 
of that decree ; ‘the claim to if “was taken out of the opsration of 
judgment. It was not open’ atte wards to-eithar party fo ignore 
the decree and fall back on their antecedent rights and obligations. 
In short the claim for arreits of reat bacame merged in the 
decree and though. the charge did not become ‘extinguished, it 
became thereafter attached to the decree am unt so fat as it repre- 
sented the original rent, If the decree wag satisfied or “assigned 
away by the mortgagee he could no longer enforce any charge. 
I think on -the same principle if the decree ceased to be entorce- 
able by limitation the charge also failed. By the obtaining of 
the decree the claim’ for rent, even though it wis originally a 
part ôf the mortgage transaction was dissociated from the mort- 
gage and became an independent claim on the property; and 
therefore the principle recognised in the cases in Athan Kutti ve 


Subhadra Anterjanam 1, Kesar Kunwar v: Kanshi Ram 2 and l 


Ramakrishna Kukkilaya v. Nekkar Kuppanna ? that a mortgagee 
cannot be allowed to take advantage of a redemption suit t3 en- 
force his stale and time-barred claims unconnected with the 
mortgage under redemption applied to it. The cases in Parasu- 
rama Pattar v, Venkatachallam Pattar 4 and Nathamuni Pillai 
v. Venkammal 5 cited by the appellant referred to claims arising 
under one and the same mortgage transaction. In neither of them 
had amy decree been obtained for a part of the mortgage claim as in 
the present case and therefore the question arising here was not con- 
- sidered. The principle stated in’ the last case following the English 
cases of Hdmunds v. Waugh 6 ‘and In re Marshfield, Marshfield- 
v. Hutchings T that the limitation of a mortgagee’s tright to re- 
cover must not be read as a good plea to be urged by a mortgager 
endeavouring to redeem. applies ‘only to claims arising under the 
particular mortgage under redemption and not to those ontside- it. 
Singh 8 and in the two English- -cases of Llo yd v. , Mason’ 9 and 
O’Brien v. Lewis 10 above cited the decrees were alive.:In fact in 
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Narain Rao O'Brien's case Lord Justice Knight Bruce adds a direction 
“for allowing against the judgment what has been, or shall be, 
obtained by means of the lien,” showing that the enforcement of 
the lien was for the purpose of paying the decree- debt. No 
case has been cited by the appellant against the view I am 
taking. On the ‘other hand Jones in his Treatise on Mortgages 
Section 936 states the- American rule clearly thus “ The merger: 
of the note in a judgment does not extinguish the debt and the 
mortgagee continues.a lien till ‘it is satisfied or the judgment -is 
barred by the statutés of limitation,” and cites numerous Ameri- 
can authorities in support of it, . Though this is the American 
Law it seems to me it enunciates a principlé which we may well 
accept, It follows then that assuming the appellant could have 

_ asked at the time of redemption. to be paid the amount of his 
decree in O. 8. No. 199 of 1872 so far as it represented the rent 
due to him, if his decree had been kept alive, his right to do 80 
ceased on that decree becoming barred by limitation. 

The second appeal therefore fails and Lagree with my learned 
brother that it must be dismissed with costs, Asa result’ I also 
agree that the memorandum of objections. should be allowed with © 

- costs and the other portions of his’ order. . 

ALS. V 


Vs 
Shiva Rao. 
Krishnan, J. 


PRIVY COUNCIL. 
PRESENT. —LORD SHAW, SIR JoHN EDGE, MB. AMEER ALI. 
SIR WALTER PHIDLIMORE, BART., AND SIR LAWRENCE J ENKINS. 
{On Appeal . from the High Court of Judicature at Fort 


William in Bengal.] >` 
_Imambandi and others. aut Appellants * 
Sheikh Haji Mutsaddi and others bi Respondents. 
P. ©. , Mahommedan Law—Guardianship—Mother—Minors—Power of de facto guar 
dian — Immoveables—Alienation—Validity— Legitimacy — Acknowledgment3-— ` 
v. Presumption of marriage— Documentary evidence—Admissibility af—C ode of Civil 
Sheik . Procedure (Act V of 1906), O. R.,138; 1. 
P Under the Mahommedan Law a person who has charge of the person ‘or pro- 
Usgadel. erty of a minor without being his legal guardian, and who may, therefore, be 
conveniently called a '' de facto guardian,” has no power to convey to. another 
any right or interest in immoveable property which tha transferee oan enforce 
against the infant ; nor can such transferea, if let into possession of the Property 
under such unauthorised transir resist an action in ejectment on behalt ot the 
infant as trespasser. ta i 
* November 22, 28, 26, 27 and 28 of 1917, 
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A mother is entitled only to the custody of the person of her minor child, but 

~ is not the natural guardian and has no larger powers to deal with her minor 

‘child’s property than any outsider or non-relative who happens to have charge for 
‘the time being of the infant. 

A father alone, or if he be dead, his porerren {under the Sunni 
law) is the legal guardian of his minor chill. If the father dies without 
appointing an executor (wasi) and his'father is alive, the guardianship of his minor 
children devolves on their grandfather, and should he also be dead, and have left 
an executor, ib vests in him. In default of these de jure guardians, the duty of 
“appointing a guardian devolves upon the Judge as representing the Sovereign. 
” But the powers of even the de jure guardians to intermeddle with the property of a 
- minor are confined within legal Jimits. Jf the mother is the father’s executrix or 
is appointed by the Judge as the guardian of the minors, she has all the powers of 
& de jure guardian. If there is no legal guardian, the person in charge of a minor 
(e. g., the mother) has power as de facto guardian toincur debts, or to pledge the 
minor’s goods and chattels, ‘for the minor’s imperative necessities (such as food, 
_ clothing or nursing), but has no power to deal with she immoveable property. 

The Mahommedan Law makes a sharp distinction between ‘goods and 
‘ohattela” and immoveable property with regard to the powers of dealing . by 
guardians, Ji 3 

Ayderman Kutti v. Syed Ali 1, disapproved. 


- Olear and reliable evidence that a Mahommedan has acknowledged children aa 


a his legitimate issue raises a presumption of a valid marriage between him and the. 
‘children's mother. 


Mohatala Bibee v. Prince Ahmed Haleem-ooz-Zaman 2 approved and applied. 


Documentary evideuce which has not bean produced at the first hearing of a 
suit in accordance with Order 18, rule 1, of the Code of Civil Procedure, 1908, may 
be admitted at any subsequent stage at the discretion of the Court. 


Appeal from the judgment and decree, of the Calcutta High 
Court (Mookerjee and Carnduff, JJ.) affirming a judgment and 
“decree of the Subordinate J udge of Saran.- The facts of the cage 
“sufficiently appear from their Lordships’ judgment, One Ismail Ali 
Khan died leaving widows and children, Zohra claimed that she 
was his widow and that two of her children were his children. 
| Zohra for herself and her children executed a conveyance in favour 
of the plaintiffs who brought the present suit in ejectment against 
Ismail Ali Khan’s admitted wives and their children. The reliefs 
sought were (1)a declaration of the title and status of the 

- plaintiffs’ vendors and (2) a decree- for possession of the shares 
covered by the deed of sale. The defendants denied that Zohra 
| was married to Ismail and that her children were legitimate. 
Issues were framed. The eighth issue was as follows:—‘‘of what 
properties the plaintiffs are entitled to recover possession ?”’ The 
. Subordinate Judge decided all the material issues in favour of the 
plaintiffs and allowed the claim against the contesting defendants. 
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The High Court affirmed that decision, In reference to the 
contention that Zohra as the de facto guardian of her minor children 
was incompetent to alienate her children’s shares, the, learned 


_ Judges of the High Court said as follows :— 


“It has finally been contended that Enayet Zohra as merely 
the de facto guardian of her children, was not competent to 
alienate- their shares, and upon this point reliance has been placed 
upon the cases of Moyna Bibiv. Banku Behari Biswas 1; Tafazzul 
Hossain v. Basid Sheikh 2; Ramcharan Sanyal v. Anukul 
“Chandra Acharjya 3; Durgazi Row v. Fakir Saheb 4; Umuri v. 
Kesho 8; Syedan v. Vilayet; Hanuman v. Babuan’?. The 
question thus raised, does ngi however, properly arise in the 
the present suit. The contesting defendants do not claim 
through Zohra’s children; on the contrary they completely 
repudiate any claim of the latter and it is not open to them to 
contend that they will be prejudiced if a decree is made in favour 
of the plaintiffs. “It is conceivable that the plaintiffs may have 
to face a contest with the ninth and tenth defendants, when they 
come of age and are able to assert their own rights; but, in the 
present litigation the plaintiffs are entitled to succeed as against 
the first seven defendants, who have denied the title of their 
vendors. Hence this appeal. na ; A 


Upjohn, K. O. and Abdul Majid for the, appellants. Con- 
current findings of the Courts below that Zohra was the wife of 
Ismail Ali Khan cannot stand in this case because the Courts 
arrived at them by improperly excluding the account books from 
consideration. The accounts file] by the defendants were 
genuine and the grounds on which the Lower Courts excluded 
them were not put to the defendants’ witnesses. The family 
accounts for more than twenty years showed that Zohra was not 
the wife of Ismail and in fact it was conceded before the Subor- 
dinate Judge that “ the entries in these books completely disprove 


' and demolish plaintiffs’ case and this fact is admitted by the 


learned counsel for the plaintiffs.” The account books were 
1. (1902) I. L. R. 29 Oal. 478 ; 
2. (1906) 40. L. J, 485 I. L. R 84 Cal. 86. 
8 (1906) 40. L J 578; I L R, 84 Cal. 65, : 
4. (1907) I. L. R. 39 Mad, 197.. 5. (1908) 1. L. R. 80 All. 469, 
6. (1871) 17 W. R. 239. 7, (1856) 6. M.I, A, 413, 
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admissible under S. 84 of the Indian Tidene rem 1872, 


Reference was made to Cabindsundari v, J agdamba. 1, 
There is no evidence to support the concurrent finding that 


the defendant mutilated the . accounts. If the accounts are not. 


left out ‘of consideration the concurrent findings of the Lower 
Courts on the other part of the case cannot stand as they were 
arrived at after excluding the accounts : See Tayammal v. 
Seshachalla Naicker 9, Musammat Rajeswari Kuar v. Rai Bal 
Krishnan 3, Pauliem Valioo Chetty v. Pauliem Sooryah Chetty 4, 
‘and Vonkatesionve Iyan v. Shekhart Varma 5, 
The evidence did not establish the alleged marriage ceremony. 

The requirement of Mahommedan law of an unambiguous acknow- 
ledgment before witnesses is a matter of substance and not of 
evidence: Baillie’s Digest 1865 Edn, pp. 4, 5, 7, 749; Baitllie’s 
Mahommedan Law of Inheritance (1824) pp. 28 and 31; Fatawat 
Alamgiri Vol. IV p. 48 and Aklemannessa v. Mahomed 
' Hatem 6, The evidence as to alleged acknowledgments was not 
sufficiently specific as to the person referred to raise any 
presumption: Ashrufood Dowlah v. Hyder Hossein? and Botoolum 
v. Koolsoom 8. f 

_ Further, Zohra was not the legal guardian of the minors and 
had no power to alienate their shares: Mata Din v. Ahmad Ali 9. 
The plaintiffs could not recover more than Zohra’s share. 


De Gruyther, K. O. and Sir W. Garth, for the Respondents; 
were asked by their Lordships to confine their argument to the 
‘question as to whether the mother was competent to alienate the 
minor’s share. ‘lhe widow has power to alienate the minor’s 
share as their de facto guardian. Her act is voidable and not 
void and the minors cn attaining majority would be free to avoid 
the transaction. The case of Mata Din v. Sheikh Ahmad Ali 9 
did not decide the point, The sale was good subject to 
the minors’ right to set it aside on the -round that it was not for 
their benefit or was not made for any necessity or any other valid 
cause. Reliance was placed on the judgment of Adbur IN, J, 
in Ayderman Kutti v, Syed Alengi 1, 





.(1870).6 B. L, R, 168, 171. (P. O.) 2, (1865) 10 M.'I. A 429.484. 
(1887) L. R. 14 1. A. 148; 4. (1877) L. R. 4 I. A. 109; 
(1881) L. R, S.I. A, 143. 6. .(1904) I L. R. 81 Cal. 849. 
(1866) 11 M I. A. 94. 8. (1876) 26 Suth. W R 444. . 
(1912) L. R. 89 I. A. 49. í ‘ 
_ 10. (1912) 1. L. R. 87 Mad. bi4=98 M- L. J. 944: 
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The following « cases “were discussed :— Sata Ram v. Amir 
Begam !, Nizamuddin v. Anandi 2, Majidan vy, Ram Narain 3, 
Ummi Begam v. Kesho Das- 4; & yedun y. Velayt 5, Bhutnaih 
Dey v. Ahmed Hosain 8, Moyna Bibi v. Banku Behari Biswas 7, 
Mafazzal v. Basia 8, Ram Charan Sanyal v. Anukul Chandra 
Acharjya %,. Kali Dutt Tha v; Abdul Ali , Hurbai v. Hiraji 1, 
Baba v. Shivappa?, Hathuma Bi v. Tati Umacha . Bas, 
Durgozi Row v. Fakeer Sahib 14, Abdul Khader v. Chidambaram 
Chettiyar 15, Thottali Kotilan Aliyumma v. Kunhammed! 
Amba Shankar v. Ghanga Singh IT, and Nawab Wala Qudar 
Husain Ali Mirzav. Azim Khan 18.. 


The judgment of their, Lordships was delivered (February 
23, 1918) by 

Mr, Ameer Ali ;—This isan appeal from a judgment and 
decree of the “High Court of Calcutta, dated the 30th August 
1911, which affirmed the decree of the Subordinate J udge of 
Saran awarding to the plaintifts possession of a share in certain 
landed property situated i in that district, 


The. property in suit belonged originally to one Ismail Ali 
Khan, a wealthy Mahommedan inhabitant-of the Sub-Division of 
Siwan. in the Saran District, The plaintiffs allege that on his 
death in March 1906 he left him surviving three widows and 
several children, and that ‚from one of these widows, named 
Enayet- uz-Zohra, acting for herself and for her two minor children, 


` they purchased the share in Buit for the possession of which they 


brought the present action. | 
It appears that shortly, after Ismail Ali Khan’s death the 


á contesting defendants 1 to 7. ‘applied to the Revenue Courts for 


mutation of names (as proprietors) in the Collector's records, and, 
as usually happens in these cases in India, especially in Mahom- 
medan families, immediatély this application was made, a 
claim was put forward on behalf of Hnayet-uz-Zohra and 





. (1886) I. L. R 8 All, 824, , 2. (1896) I. L. R. 18 All, 373. 


1 
_ 8 (1908) I. L. R. 26 All. 22; ` &. (1908) I L, R.30 ANG 469, 

b. (1872) 17 Buth. W, R. 289. 6. `(1855) I. È R. 11 Cal. 417. 

7. (1902) I-L R29 Cal. 4787! 8, (1906) I'L. R.3834 6,86; 

9. _ (1906) I. L. R. 34 Cal. 65. “; 10, (1888) I. L. R, 16 val, 627. ` 
| 11. (1895) I. L, R. 20 .Bom. 116, 12. (1895) I. L.R 20 Bom.-199, 
18. (1902) I, L. R, 26 Mad- 784. - 14 (1907) I. L. R. 80 Mad .197. 

16. (1908) I. L. R, 32 Mad 276.” 16. (1910) I. L. R. 34 M. 527, 


“47. (1905) 9 O. G. 97. 18. (1918) 18 O. ©., 168, 
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hey children that they were dually entitled with the other 
heirs of Ismail Ali Khan to have their names entered as co-sharers 
in the estate by right of inheritance, the allegation being that 
Zohra was one of his lawfully wedded wives and that her children 
were his legititnate issue. The Reveñue Cuurts rejected her claim, 
“holding that it was not established to their satisfaction that she 
“was Ismail Ali Khan’s married wife or that the children were his 
lawful issue. They accordingly made ati-order directing the regis- 
` tration of the contesting defendants’ names in succession to Ismail 
Ali Khan. E 
It should be mentioned here that the defendants 1 and 5 are 
admittedly Ismail Ali Khan’s married wives, defendants 2, 3 and 


£ are his issue by defendant 1, and ‘defendants 6 and 7 hig 


daughters by defendant 5. 

"The plaintiff ` are dealers in hides and live also at Siwan. 
There seems to have been litigation between them and Ismail Ali 
Khan in his life-time, and since his death they seem to have 
espoused Zohra’s cause. The deed éxecuted by Zohra bears -date 
the 10th June, 1906, and purports to convey to the plaintiffs the 
shares of both herself and her minor-ċhildren, and in the suit they 
aré included as defendants 8 to 10. - ‘ The reliefs sought are of a 
two-fold character : first, a declaration of the title and status of the 
plaintiffs’ vendors ; and, secondly, a decree in favour ‘of the plain- 
tiffs for possession of the shares covered by the deed ‘of sale, 

The contesting defendants denied, as they had done i in the 
Revenue Courts, that Zohra was one of Ismail Ali Khan's ‘married 
wives or that her children were his legitimate issue, and they 
further contended that the shares the plaintiffs claimed to recover 
did not pass under the sale. The’ sixth issue > framed by the 
Subordinate Judge seems to relate to'this point. ° 


‘The plaint was filed on the 25th March, 1509, bik ib does 
not appear to have been admitted until the 2nd April. The contest- 
ing defendants filed their written statements in July 1909; after 
that the case dragged its slow length along until the 18th June, 
1910, when the actual trial began. In the interim, however, 
various interlocutory orders were made, including an order for the 
appointment of Zohra as guardian adiitem for her children (though 
her interest in the suit was clearly adverse to theirs), Admittedly 
she was never appointed under the Guardian and Watag Act 
(VIII of 1890) a guardian of their property. 
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The examination in Court of the plaintiffs’ witnesses com- 
menced on the 16th June, 1910; on the 18th June (the date given 
in the judgment of the High Court does not appear to agree with 


. the date in the order sheet) they applied fora summons against 


the defendants for the production of certain bahis, or account. 
books, belonging to Ismail Ali.Khan for the Fasli years 1294 to l 
1318.(1887—1906). The order on this application was a: follows :. 
“I decline to issue summons at this stage,” And there, so far as, 
the plaintiffs were concerned, the matter was allowed to rest. . 


As a large part of the judgments of both the Courts in India’ 
ig occupied with an examination of these bahis, viz, whether they: 
are reliable or not, it ig necessary to mention that these very 
books had been produced and filed in Ismail Ali Khan’s life-time 
on his behalf in the. litigation between him and the plaintiffs ; 
after his death they were returned to the contesting defendants’ 
pleader, when it. was discovered that a large number of leaves 
were abstracted from seyeral: of the books. This was represented ~ 
to the presiding’ officer of the’ Court where the books were filed,. 
but there is nothing to show the result of the representation. The 
plaintiffs’ case appears to have closed on the 26th Juns, and on- 
the following day the defendants commenced to examine their, 
witnesses. On the same day. they produced the bahis: The Sub- 
ordinate Judge's order on their petition is in these terms: “ On 
the defendants,’ application filing therewith the bahis from 1294 
to 1311 Fasli, it is ordered .that they be kept with the records, 
and that the plaintiffs’ pleader be informed accordingly.” About 
this time the missing leaves.turned . up mysteriously. The trial 
Judge says he received them by post from some unknown source; 
and apparently after receipt he handed them to the proper: -officer. 
Upon bocoming aware of. this fact the defendants. applied to. f 
the Court that the torn-out. leaves thus re-discovered might be 
admitted in evidence; and-on the 29th June, whilst the trial, 
was proceeding and evidently in the presence of the pleader- 
for the opposite party, the Subordinate Tudge ordered that the. 
leaves-in question should be, used as evidence, and marked them- 
as Exhibits F 1 to F 5. 

It is hardly likely that the leaves were originally abattacted: 
by the defendants and that his. round-about.way was adopted: for 
the purpose of getting the books admitted as evidence. On the face. 
of it, the suggestion appears to be absurd, < a 


i oh fi 
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The use the contending defendants vished to make of the 
account books was of a negative character. These books contain 
regular entries of payments by Ismail Ali:Khan to his admitted 
wives, defendants 1 and 5, under the honorific designation of 
Haveli Kalan (“senior mansion ”) and Haveli Khurd (“< junior 
mansion ”), being euphemisms for wives, ‘There is no entry, how- 
ever, of any payment to Zohra. The defendants accordingly asked 
the Court to draw from the absence of any.such entry in her 
name the inference that she was not Ismail Ali Khan's- wife and 
did not hold the same position as the other ladies. Counsel for 
the plaintiffs seems to have been greatly impressed by this argu- 


ment ; in fact, he appears to have conceded that, if the . books” 


were to be relied upon, Zohra’s claim must fail. He was thus 
driven to challenge their genuineness. The Subordinate Judge 
appears to have taken the same view ; he thought that the books 
must be first eliminated before the direct evidence could be proper- 
ly appraised, and this reasoning runs through the judgments 
` of both the Courts in India. The- trial Judge on . certain 
grounds came to the conclusion that the bahis must be put aside 
from consideration as unreliable. He then proceeded to discuss 
the oral testimony ; and in the result found that Zohra was, in 
fact, a wife of Ismail Ali Khan, and that the defendants 9 and 
` 10 were his children by her. He accordingly decreed the plain- 
tiffs’ claim. And his decree has been affirmed by the High Court 
of Calcutta, The learned Judges ofthe High Court also felt 
impressed with the absence of entries in the bahis in Zohra’s 
name, and therefore proceeded to. deal with them first. This 
mode of treatment has been strongly assailed, not without reason, 
before this Board. It seems to their Lordships that the true 
criterion for the determination of the question at issue was missed 
by both the Courts, The onus -of establishing the title of their 
vendors lay primarily on the plaintiffs ; the evidence furnished by 
the-books was negative and inferential, and in substance directed 
to the corroboration of the defendants’ witnesses, who denied that 
Zohra was one of Ismail Ali Khan’s wives. Rule 1, Order XIII of 
the Civil Procedure Code requires the parties or their pleaders to 
produce at the first hearing of the suit all the documentary evi- 
dence of every description in their possession or power “on which 
they intend to rely." But it does not ‘exclude the discretion rf 


the Court to receive any such documentary evidence at aty. 
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“subsequent stage, In the present case the books had been filed 


previously in another Court, and when produced on. the 
ath June they were in fact received and ordered to be placed 
‘with the records, There seems to have been -no objection to 
their‘reception for non-compliance with the provisions of the Code. 
‘If the plaintiffs had taken notes of certain entries in “the books, 
“as is alléged they had done when the bakis were in the other 
Court,'t’ ey could surely have cross-examined .the defendants’ 
- Witnesses, who were called to prove ‘the books, as to the. discre- . 
pancies. Their Lordships are not satisfied that the books are 


not the genuine account-books, of Ismail Ali Khan. What effect 


‘the absence in them of entries in Zohra’s name may. have in the 
consideration of the general evidence is another matter. 


In the. absence of any statutory provision making nT , 
the registration of Mahommedan marriages, the Indian Courts, 
‘in case of a dispute as to, the factum of a marriage, are usually 
left to discover, or akbempé to discover, the truth from a mass of | 
conflicting and often very ‘unsatisfactory evidence of witnesses. 
Such has been the burden cast on the Courts in the present 
“instance. ‘Whe plaintiffs have endeavotired to preve in two ways 


that Zohra was one of Ismail Ali Khan’s wives, viz., first, by 


_ direct evidence of an actual marriage, and, secondly, by the 
acknowledgment by him of her children as his legitimate . 
issue, and by the presumption of marriage arising from 
‘such acknowledgment, The defendants, on the other hand, 
tried “to show thal Zohra: was a woman of looge character, 


` with the object apparently of establishing that it was most 


- _ unlikelya man in Ismail Ali Khan’s position would marry 


- such a person, They also called a number of ' witnesses, who are 


said to have been on terms of intimacy with-him, to state that l 
they never heard- him speak of Zohra as his wife. - Including the 
inference from the account books, all the evidence’ on the defend- 


‘ants’ side is purely and naturally negative. In their Lordships’ 


opinion, the oral- testimony regarding the solemnisation of a 
marriage accompanied by ostentatious ceremonies and high dower 
is by no means satisfactory, and if the case had stood there, the 


-absence of Zobra’s name in ‘Ismail Ali Khan’s account book might - 


have weighed heavily against her. But their Lordships find clear 
evidence of a reliable character regarding his acknowledgment of 
her children, Her case, therefore, comes within. the rule of 


St 
< 
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Mahomméedan Jaw to which Garth, ©. J., and Wilson F; (after- Ë, o. 
wards Sir Arthur Wilson), gave expression in Mahatala Bibee v. .  bandi 
Prince Ahmed Haleem-ooz-Zamyn' , WA 
7 z al 
In their Lordships’ opinion the legal presumption arising in Haji 
Mutsadal. 


favour of Zohra from the acknowledgment of the children is not 
displaced by the meré inference the defendants seek to draw from Me Ameer, 
the absence of entries in- her favour: in Ismail Ali Khan’s 7 
account books. Such absence is capable of explanation, and it is ` 
. possible she could have explained it had her attention been 
called to the matter. One explination, however,. is on the 
surface: on the: facts proved in the case. itis quite clear that 
this lady’s father, though belonging to the same-clan as Ismail 
. Ali Khan, was a man considerably inferior in social status ; it is 
not at all unlikely that the deceased was not particularly proud of 
his connection with the daughter. This would explain both the 
absence of the entries and his recticence about her to ordinary 
_ acquaintances and even friends. On the whole, their Lordships 
are of opinion that both Zohra and her children are entitled to 
their legal shares in the inheritance of Ismail Ali Khan. But the 
Courts in India have awarded to the plaintiffs, on the basis of the 
deed of purchase from Zohra, a decree for possession of her share 
and the shares of defendants 9 and 10.” And the question is 

whether they have acquired any title to the infants’ shares under 
the sale by the mother. The defendants objected, in the High 
Court to the decree of the Subordinate: J udge on the ground that 
she had no power to convey her children’s interest to the plaintiffs. 
The learned Judges overruled the objection on the ground that the 
question did not arise in the present case. Their Lordships regret 
` to have to differ from this view. This is an action in ejectment ; 

the defendants are in possession; the plaintiffs, if. they are to 

obtain possession of the minors’ shares, must do so on the strength 

of their own title, It is essential, therefore, to consider whether 

the title they allege to have acquired under the conveyance by .... = 
Zohra is well-founded, “> WA 

` The question how far, or under- ‘what circumstances 

‘according to Mahommedan Liaw, a mother’s dealings with 
her-minor child’s” property are pbinding on the infant has- 

been frequently before the Courts. in India. The decisions, 

however, are PY no nieang uniform and betray two varying 
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tendencies : one set of decisions purports to give such dealings a 
qualified force ; the other declares them wholly void and ineffec- 
tive. In the former class of-cases, the main test for determining 
the validity of the particular transaction has been - the benefit 
resulting from it to the minor; in the latter, the admitted absence 
of authority or power on the part of, the mother to alienate or 
encumber the minor’s property. 

In this conflict of opinion, their Lordships think j it desirable: 
that a definite rule should, “if ‘possible, be laid down; and with: 
this cbject they propose to review briefly the provisions and 
principles of the M ahommedan law, as they ap prehend it, govern- 
ing the subject. 

It is perfectly clear that aden the Mahommedan law the 
mother is entitled only to the custody of the person of her l 
minor child up to a certain age according tothe sex of the 
child, But she is not the natural guardian; the father alone, 
or, if he be dead, his executor (under the Sunni law), is the 
legal guardian. The mother has no larger power to deal with 
her minor child’s property than any outsider or non-relative 
who happens to have charge for the time being of the infant. 
The term “de facto guardian” that has been applied to these - 
persons is misleading : itv: connotes the idea that people in 
charge of. a child are by-virtue of that fact invested with 
certain powers over the infant’s property. This idea is quite 
erroneous ; and the judgment of the Board in Matadin v. Ahmed 
Ali 1 clearly indicated it, There, an infant’s share was sold by the 
elder brother, in whose charge the child was, along with his own 
share, to pay a joint ancestral debt. The vendee at the time of 


_ sale was in possession: of the whole property under ‘a mortgage 


executed by the ancestor. On. attaining majority the younger. 
brother, ignoring the sale, brought a suit against the vendee-mort- 
gagee for the redemption of-his own share. The defence set up was 


“that the sale by the infant’s'de facto guardian, made for a valid 


necessity, was bind.ng on the infant, The Lower Courts decreed 
the plaintiff's claim; on appeal to this Board the arguments ` 
proceeded on the same nes as in the. present case, ae in 
reverse order. a La 

Lord Robson, in delivering the judgment of the Board, 
observed as follows :— i 


4. 


1. (1912) L È 99. I. A P'49=98M L J. 6= L L. R. 84 A. 218. 
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" Iċ is urged on behalf:of. the appellant that the. fider brothers were de facio : 


guardians of the respondent; and, as such, were entitled to sell hia property, provid- 


ed that the sale was in 6rder to pay his debts and’ waf therefore necessary in his 


interest. It-is! difficult-to see how. the situation of an unauthorised „guardian is 
bettered by desoribing him asa‘ de facto’ guardian. He may, by his de facto 
guardianship, , assume important responsibilities i in relation to the minor's property, 
but he cannot thereby clothe himeelf with legal Bowe to sell it” 
‘And he wenton to addi— > + wo - 

“There has been much argument in thid cage in the Courts below, 
ahd -efore their Lordships, as: tə whether,. according to. Mahommedan law, 
a. sale by a de facto guardian, if made of necessity, or for the payment of an 


t 


ancestral debt affecting the minor’s property, | and if beneficial to the minor, is , 


altogether void or SERN voidable. It is not necessary to decide that Sn. in 
this cage.’ ` ‘ sane 

And he than jieti: to state the reasons y that was 
not considered necessary. as. 

- This ‘latter passage in Lord Robson! 8 judgment has created 
tio impression that their Lordships’ decision was confined to the 
special facts of tbat: case and left open the general question 
regarding the validity.of alienations by: mau Anak guarana of 
the property. of minors. ` E = 

` As already observed, in the absence of the father, under the 
Sunni Jaw, the guardianship vests in his executor. If the father dies 
Without appointing an executor (wast) and his father is alive, the 
guardianship of his minor children. devolves on.their grandfather. 
Should he also be dead, and have left an executor, it vests in him. 
In default of these de jure guardians, the duty of appointing a 


guardian for the protection and préservation of the. infants’ | 


property devolves on the J udge -as'. the’ representative of the 
Sovereign (Baillie’s “ Digest,” Edn.“1875, p. 689; Hamilton’s 
Hedaya, Vol. IV,-p. 555). No one ele has any right or power 
fo intermeddle ‘with the property ofa minor, except for certain 
specified purposes, the nature of which is-clearly‘defined. But 
the’ powers of even the de jure guardians are. confinéd:.within 
legal - limits, For example, ‘whilst . an, executor-guardian 
(wasi) may “ sell or purchase moveables om account of. the-orphan 
ander ‘his charge either for an equivalent or at-such-:a rate as to 
occasion an inconsiderable loss,” dealings, with his’ immoveable 
property are subjected to strict conditions ( Baillie” s .“ Digest, p. 
687).- The reason for the restrictions : is thus given in the 
Hedaya (Vol. IV, p.. 553) :— i 

““ The ground of this" ‘(the difference in the power of depling . with, the two 


kinds of property) “ is that the saleoof moveable property. is a species of bons 
servation, as artioles of that deseription are liable to decay, and the price is much 
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more easily preserved than the article itself. With respect, on the contrary, to 


-immoveable property, it is in a state of conservation in its own nature whence.it 
.is unlawful to sell it—unless, however, it be evident that it, will otherwise perish 


or be:lost, in which ‘case the sale of. it is allowed.” 

In fact, the Mussulman law appears to draw a sharp distino“ 
tion between moveable and immoveable property (@’kar)in respect 
of the powers of guardians, as will be seen from the following. 
passage in Baillie’s “ Digest,’ Book X ch. VIIIp. 689 .— 


"With regard to the executor.of a mother or a brother,--when'a mother has died 
leaving property and a minor son, and having appointed an executor, ora brother 


. has died leaving property and a minor brother, and having appointed an executor; 


the executor may lawiully-sell anything but akar" belonging to thé estate of the” 
deceased, but can neither sell the akar, nor lawfully buy anything for the minor but 


‘food and Clothing, which are necessary for his preservation. The executor of a 


mother has no power to sell anything that a minor has inherited from his father, 

whether moveable or imm ovexble, and whether the property be involved in debt or 
free from it. But what he hag inherited from herself when it is free from debts 
aud legacies, the executor may sell what is moveable, but he cannot sell akar. If 
the estate is involved in debi or legacies, and the debt is such as to absorb the 
whole, he may sell the whole, the sale of akar coming within hig power ! and if 
tha debt does not absorb the whole, he may sell as much of its is necessary fo 
defray the debts, and as to his power to sell the surplus there is the same differenca 
of opinion as has been: stated above.” 

: When the mother is the father’s executrix, o or is appointed 
by the Judge as guardian of the minors, she has all the powers af 
a de jure guardian. ‘Without such derivative authority, if she 
assumes charge of their property of whatever description and 
purports. to deal with it, she does so at her own risk,. and her acts 


are like those of any other person who axrogates an authority 


‘which he does not legally possess. ‘She may incur responsibilities, 


but can impose no obligations on the infant., This rule, however, 
is subject to certain excéptions provided for the protection of a 
minor child who has no de jure guardian. A fatherless child is 
designated i in the law- books"an “ infant- -orphan ” (yeteem saghir), 
The Hedaya classifies the ‘acts that may have to.be done for an. 
infant under three heads. It-says:— * 

© Aots in regard to infant- orphans are of three “desoriptions, viz. $ (1) 
Acts of guardianship, such as contracting an infant in marriage, or selling or 
buying goods for him, a power which belongs solely to the walee, or natural 
guardian, whom the law has constituted the infant's substitute in those points; 
(2) aots arising ftom the wants of an infant, such as buying or selling for him on 
occasions of need, or hiring a nurse for him, or the like, which power belongs to. 
the maintainer of the infant, whether he be the brother, uncle, or (in the cage of 
a foundling) the mooléakitt , or taker-up, or the mother, provided she be the 





* Akar is immoveable property "and includes houses, groves, orchards, &o. f 
-t mooliakit is person wbo “undertakes to bring upa foundling or an orphan: 
child. °>.. eee NG s ; E 


x 
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maintainer of the infant ; and as these are empowered with respect to such acts, 
the walese, or natural guardian, is also empowered with respect to them in a still 
superior degres ; nor is it requisite, with respeot to the guardian, that the infant 
be in his immediate protection; (3) acts which are purely advantageous ” ‘to the 
infant, such as accepting presents or gifts, and keeping them for him, a power 
which may be exercised either by a mosltakit, a brother, or an uncle, and also by 
the infant himself, provided he be possessed of discretion, the intention being only 
to open a door to the infants’ receiving benefactions of an advantageous nature ” 
(Vol. IV, p. 124, Bk. XLIV.) 


The examples given under the sedoh head indicaté the 9 
- of cases in which the acts of an unauthorised person who happens 


to have charge of a child are held to be -binding- on the infant’s. 


property, They also help to explain and illustrate the extent of 


such “ de facto guardian’s” powers. The’ permissibility of these -. 


acts depends on the emergency which gives rise to the imperative 


necessity for incurring liabilities - without which the-life of the | 
child or his perishable goods and chattels may run the tisk of - 


destruction. For instance, he may stand in immediate need 
of aliment, clothing, or nursing ; these wants must be- supplied 
forthwith, He may own ‘‘slaves”’ or-live-stock : food and fodder 


must be immediately procured. And these imperative: wants may i 


recur from time to time, - Under such circumstances power is 
given to the lawful guardian to incur debts or to raise money on 


the pledge of the minor’s goods and chattels (mata’)t (Majma-ul- - 


Anhar, Vol. II, p.571). And this power, in-the absence of a de 
jure guardian, the law extends to the person who happens: to have 
charge-of the child and of the child’s property, though not a cons- 
tituted or authorised guardian. 

l There is no reference to the- pledge or sale of amorable 
property (akar), as the power of dealing with that class of 
property is confined to the de jure guardians, and is treated in the 
Fatawai-Alamgiri in a séparate chapter : (Baillie’s “Mahommedan 
Law of Sale,” Chapter XVI). 

“Ib is to be observed that under the third w description ” of 
acts that may be needful for an infant, a person in charge of a 
child, although not a de jure guardian, may validly accept-on 


behalf of his ward an unburdened bounty, it being an act “ purely . 


advantageous to the child, to use the expression of the Hedaya. 
-- The reasoning on which it is sought to give to persons who 
‘happen to have charge of the person and property of a’ child, and 


* In :the original the. words» are “najo! mahoz, whioh mean ““ unmixed, 


benefit.’ ” z es 
—rt-Mr Hamilton-tranelates “ ‘mata’. as meaning- ‘Personal ohattele?*--—— — 
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P. 0. are, therefore, called “de facto guardians,” the same powers 
Imambandi êS are possessed by de jure guardians, is purely inferential. 
sale It proceeds onthe analogy of a dealing by an outsider who 
Haji purports to sell another’s property without any authority from the 
Mutsaddi, real owner. Such a person in the Hanafi law is called a ‘fazuli’ 
Mr Ape or, as Mr. Hamilton spells it, ‘fazoolee’ which expression’ is 
: defined, by Richardson to “mean a person “‘busying himself; in 
things not belonging to him, or acting without authority,” With 
the effect of the acts of afazuli their Lordships will deal presently. 
Before doing so, they wish -to refer briefly to the state of the 
‘decisions inthe Indian Courts, 
The Calcutta High Court, in sustaining transactions entered 
into by de facto guardians, has proceeded mainly on considerations 
of necessity. for and benefit to the infant. The other High Courts, 
generally speaking, have cut the Gordian knot by holding that all 
such dealings with a minor’s property were void. 
Their Lordships do not feel called upon to examine in detail 
either set of decisions. But the last case on the subject in the 
Madras High Court requires their careful and respectful con- 
sideration ; (Ayderman Kutti v. Syed Ali 1). In their judgment 
in this case the learned Judges have examined the law at 
considerable length, and their decision appears to divide itself 
-into three broad propositions: first, thai as regards the 
powers of guardians, de jure as well as de facto, the Mahommedan 
law ‘recognises no distinction as to the nature or kind of property, 
viz., whether it is immoveable or movexble; secondly, that in sub- 
‘stance the powers of an unauthorised person who has charge of an 
infant are co-extensive “with those of a lawfully constituted 
guardian, except in so far that the.acts of the former ‘are subject 
- torconsiderations of necessity or benefit to the infant: and, thirdly 
(and this seems to form the essence of the judgment), that 
‘dealings by ade facto guaitdian” are neither void nor voidable,but 
„are “suspended” until the ininor on attaining majority exercises 
-his option of either ratifying the transaction or disavowing it. 

With regard to the first of the above propositions, their 
Lordships have already indicated their views. In their opinion, 
the Mahommedan law, for obvious reasons, makes a distinction, 
anda sharp distinction between “ goods and chattels ” (mata) 
and immoveable property (a'kar) with .regard to the powers of 

. dealing by guardians. 


1. (1912) L L, R., 87, Mad 514=23 M. L. J. 244. 


tt 
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' The second proposition, speaking with ‘respect, appears to. 


their Lordships to-lose;sight of the fact that, the acts -of de jure 
guardians also are subject to the conditions of - necessity for or 
benefit-to. the infant. - So that -upor the -reasoning of the Madras 
judgment, the powers of a “de facto guardian’ would, to all intents 
and-purposes, be co-extensive with those ` ofa de jure guardian. 
-.This‘conclusion ‘would wipe out .one- of the most important 
‘safeguards provided by the Mahommedan’Law for the protection 
of the interests of infants. - The learned ‘Judges say that :— 


` " The law as regards the effect of dealings with-a minor's property by a de 
‘facto guardian otherwise than in a case of absolute necessity, or clear, advantage to 
the. minor is but a corollary of the general rule relating to'sules by a person 
professing to deal, ‘with another’ s ‘property, but without having legal authority to 
do’ ro, i.e-, by a fazuli, as he is technically called į i such sales generally ‘ai are treated 
as.maliguf, or dependent ” i 2. 


Then, after referring to various sathoritie, they continue, as 
follows : — i 5 i 


` U he result ‘of the above disonssioù iig that, garang to Muhammadan 


“jurists, in cases of urgent and imperative necessity, sucb as those mentioned, the ` 


de facto guardian can alienate the} property.of the, minor, no distinction “ene 
made between. moveable and immoveable property.” 


It would have been an advantage to their Lordships. if ae 
‘had been. placed, in a position. to. judge for theniselves, on the 
actual texts, the meaning of the,Arabian text-writers and 
commentators. However, the. Hedayah and .the ` Fatawai- 
Alamgiri arevecognised as standard authorities in India, on the 
Hanafi, branch of the Sunni Laws, Of the Hedayah there 
is a rendering in English made. by Mr, ‘Hamilton under the 
orders. of ‘Warren Hastings, anda large -part of -Fatawai- 
-Alamgiri has been paraphrased into English by Mr. Neil Baillie, 
which is commonly known as Ballie’s “ Digest” (Hanafi: Law). 
“Both Mr. Hamilton and Mr. Neil Baillie in their renderings have, 


with. the object of elucidation, occasionally added phrases which do _ 


not exist in the original, buf on the whole the English versions of 


the Hedayah and of the Fatawai: Alamgiri are valuable works on 


Mahomedan Law.. 


“The. ‘subject of sales by iauthonued persons is’ treated in the 
Hedajyah'in a separate section entitled “of Fazoolee Beea,* or the 


sale of the preperty of another without his consent i rae XVI, , 
Vol. II, p. 508) Itsays:— ---— a o aah 





-* Correctly; Bai’. - 


56 


r 


P. 0. 


Imambandi 
Y. 
‘Sheikh 
Haji 
Mutsaddi. 


Mr.. Ameer 
Ali.’ 


P. 0. 


Imambandi 
v. 
Sheikh 
Baji 
Mutsaddi 


438 `  THE'MADRAS LAW JOURNAL REPORES. [VOL XXXV 

“ Ifa person were to sell the ‘property of another without his order. the contract 
is complete, but it remains with the proprietor either to confirm or dissolve the: 
sale as he pleases, Shafei is of opinion that thecontract, in this case, is not com- 
plete, because it has not issued from a lawful authority, for that is conatituted 
only by property or permission, neither ‘of which exist in this case. 


It then proceeds to give the arguments of the Hanafi doctors 
in support of their view that the unauthorised contract-is ‘‘com- 
plete.” And then it adcs:— ` 

© If the proprietor should die, then the consent of the heirs is of no efficacy in 
the confirmation of the Pazoolea sale, in either oase, that is, whether the price 
have been stipulated in money or in goods ; because the contract rested entirely dn 
_the personal assent of the deceased.” i 

In other words, the so-called sale remains wholly ineffective 
until it receives the “confirmation” of the swaer, to- whom 
alone belongs the power.of ‘‘cònfirming ” it. If he dies before he 
has ‘‘confirmed”’ it, the transaction falls to the ground, as the 
tight to adopt the fazuli’s act does not-pass to his-heirs. 

In the Fatawai Alamgirit the subject is treated under the 
designation of “ dependent sales” (Vol. III, p. 245; Baillie’s 
‘“Mahommedan Law of Sale,” pp. 218—219) :— 


ei When a person sells the property of another, the sala is suspended, agord: l 
mg to us [i.6., the Hanafis], for the sanction or ratification of the proprietor ; and 
the existence of both the parties 69 the contract, and of the subject of sale, isa 
necessary condition to the validity of his sanction . 

“ If the owner should die before sanctioning the sale, sanction by his heir 


` would not suffice to give it operation, Sanction by an owner himself renders a 


sale y operative.” Mi ` A 
The word in the above passage translated as .“ suspended ” 
is derived from the same root ` as tbe word that has been. transla- 
` ted in ihe, heading ag 4 “ dependant,’ "and in this connection really 
means “is dependent upon”; also the words “or ratification” 
have been introduced by Mr. Baillie by. way of explanation, The 
word ijazat in the original is. rightly rendered into “ sanction.” 
The Majma'-ui-Anhar states the rule relating to a-sale by a 
fazult in similar terms; it says in substance that such a sale is 
“established ” (takes effect) on the sanciion of the malik (owner), 
subject to four conditions, which it, specifies, And then it, adds 
significantly that ‘according to` Shafei (the founder of the second 
great Sunni school of law) all, dealings by an unauthorised person 
are absolutely void (batil) ; Vol. II, p. 88. f 
~ , In their Lordships’ opinion, the Hanafi doctrine relating to a 
sale by an unauthorised person’ remaining dependent on the sanc- 








t The '' Book on Sale?” in the, Fatawai -Alamgiri. has-been rendered into - 
English by Mr, Baillie under the name of the ‘! Mahommedan Law of Sale. ” 
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‘tion of the owner refers to a case where such’ owner is sui juris, 
possessed of the capacity. to give the necessary sanction andto 
make the transaction operative. They do not find any reference 
in these dcctrines relating to. fazuli sales, so far as they appear in 
Hedaya or the Fatawai Alamgiri, to dealings with the property of 
minors. by persons who happen to have charge of the infants and 
‘their property—in other. words, the *“ de facto guardians.” 
The Hanafi doctrine about fazuli sales appears clearly to be 
“based on the analogy of an agent who acts in. a particular matter 
without authority, but whose act is ‘subsequently adopted or rati- 
fied by the principal which has the effect of ' validating it from its. 
inception. The idea of agency in relation to an infant _ is as 
foreign, their ‘Lordships conceive, to Mahommedan Law as to 
every. other system. 


In this connection it should be noted, that whilst Chapter 
XII deals exclusively with the effect. of “dependent sales,” in 
Chapter XVI the rules relating to the powers of guardians are 
discussed at considerable length (Baillie’s “ Mahommedan Law of 
Sale,” p. 248; Fatawar Alamgir, Vol. III. p. 229), The follow- 
ing rule lays down: the conditions governing sales by the execution 
(ie, the appointed guardian) of the immovable property of an 
infant :— 


‘And, according to modern decisions, the sale of immoveable estate by an 

. ®xeoutor is lawful only in one of the three cases following : that is, where there is 

a purchaser willing to give double its value, ot the gale is necessary to-meet the 

minor’s eñiergencies, or there are debts of the deceased, and no other means of 

paying them.” (Baillie’s ‘‘ Mahommedan Law of Sale,” p- 247; Fatawai Alamgiri, 
Vol. III, p. 238.) 


Having regard to the object in view, this dictum Dena 


to their Lordships to apply to all forms of property which, like 
akar, combine both security and permanency. But it does not 
exclude the-discretion of the Judge to sanction any alteration 
of investment in the interests of the infant. 


The following case affords a further illustration of the 
limitations on powers of “ de facto guardians ”: 


_ “ A-woman after the death of her -husband sells property that belonged 


to him,.supposing herself to be his executrix; and her husband having left 
minor children; she after ‘some time declares that she was not the 
-executrix, her assertion, however, is -not to becredited as against the 
purchaser, but the sale remains in suspense till her children arrive at puberty, 
If they should admit that she was the executrix, the sale by her is lawful; but if 
they deny the faot, ‘the sale is void; and though the purchaser should have 
manured the purchased land, he has no tecourse’for reimbursement againgt the 
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woman. What has been said is on‘the supposition that the woman sues for a 
cancellation of the sale, on the ground that she was not the executrix : but if the 
minor sue on that ground, his claim i isto be heard’? (Baillie, p. 249; Alamgiri, 
Vol. III, p. 284.) bo i 


The rest of the passage, is immaterial for the pürposes of 
this judgment. 

This above case shows that even where the mother believes 
she is vested with authority as her husband’s executrix, and in 
that belief purport; to deal with the minor’s property, a purchaser 
leti into possession by her is liable to be ejected at the instance 
of the minor. Her own subsequent denial of authority does not 
affect the purchaser’s position : but if the transaction is impugned 
by the rightful owner—viz.; the infant—the onus ison the vendee 
to establish the foundation of the title, that is, that his vendor 
possessed in fact the authority under which she purported to act, 

A further rule, which is given, in the ‘‘ Book on Pledges” 
(Mortgages) (Kifab-i-Rahn\) of the Fatawai Alamgirt, which 
does not appear to have been translated by Mr. Baillie, is 
equally explicit. After stating the principle applicable to the 
powers of the father to plédge or. mortgage his minor ‘child’s 


' property, it goes on to say: “the mother: if she pledges 


(mortgages) the property of her infant child, it is not lawful, 
unless she be the executrix [of the father] or be authorised there- 
for by the guardian of the minor; or the Judge should grant her 
permission to pledge the infant’s-property. Then bis lawful; 
and the right to possession and ‘user is established in the mur- 
tahin (pledgee or mortgagee) without power of "sale; ;” (Fatawat 
Alamgirt, Vol. V p. 638), 

It seems to their Lordships that the power to sell cannot be 
wider than the power to mortgage, 

For the foregoing considerations their Lordships ate of 
opinion that under the Mahommedan Law.a person who has 
charge of the person or property of a minor without being his legal 
guardian, and who may, therefore be conveniently called a “de facto _ 
guardian,” has no power to convey to another ‘any right or interest 
in-immoveable property which the transferee can enfarce against 
the infant ; nor can such transferee, if let into possession of the 
property under such unauthorised transfer, resist an action in ` 
ejectment on behalf of the infant as a trespasser. It follows that, 
being himself without title, he cannot seek to recover property in 


` the possession of another equally without title, 


HK 
; 
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‘Their Lordships are accordingly of © opinion that the decree of 
the High Court; in.so far as it awards, to the-plaintiffis possession 
of the shares of the defendants 9 and 10, should be discharged, 
and, subject: to this, variation, it should. she affirmed: and the appeal’ 
be dismissed with costs. And their Lordships ` will humbly 
advise His Majesty accordingly. 
_ Their Lordships cannot help deprecating the. N which 
seems to be growing in some of the Indian Courts of referring 
largely to foreign. decisions. However useful in the scientific 
study of comparative jurisprudence, reference to judgments of 
foreign Courts, to which Indian practitioners cannot be expected to 
have access, based often on considerations and conditions. totally 
differing from those applicable to or prevailing in India, is only 
likely to confuse the administration of justice. ; 

| Solicitors for appellants : Truefitt and Francis. 
= Solicitors for respondents: T. L, Wilson and Co. 
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IN THE HIGH COÙRT OF JUDICATURE AT MADRAS. 
| PRESENT :— MR... JUSTICE SANDEN AND Mr. JUSTIOE 

KRISHNAN, 5o E 

Kasi Viswanatham Chettiar ae Appellants (4th Difmdant 


‘and another MIN “and L. R. of the Gih 

a = = Se, Defendant.) g 
Rataswami Athitha Nadar ©... Respondents (Blaintif 1 and 
and others > 8 to 6 and Defen- 

3 "St" dants 1 to 8.) 


Civil Procedure Code S. 64—Attachment' of property+ Property falling to 
another by reason of an award, pending attachtnent— Whether, takes effect, subject to 
attachment —Decree in terms o f the award — Subsequent purchase „by attaching 
creditar—Good only subject to the decree, 

Where during- the péndency of an attachment on a property of. the judgment- 

- debtor it is awarded to another person by arbitration; the award is not a -private 
transfer under Sec. 64 of the Civil Prooedure Code as it, only recognises. a pre- 
existing title, and the attachment and the consequent execution sale only take 
effect subject to the award. 

Where before the execution s-le, a deoree is passed in terms of the award, the 
title by the sale is subject fo the deoree. = 

Second appeal against the decree of the! Court of the Bibar: 


dinate Judge of Tinnêvelly in A. 8. No. 68 of 1916°: preferred 


——— e maang 
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against the decree of the ` Court of the Temporary Additional 
District Munsif of _Tinnevelly in O. 8, No. 176 of 1915. 
E. S. Chidambaram Pillai and P. N. Marthandam . Pillai 
for Appellants. 
`S. Ramaswami. Ayar and R. Gopalaswam. Ai yangar for. 
Respondents. 
The Court delivered the following 
Judgment: Though the appellants’ attachment was before 
the date of the award which allotted the properties to the plaintiffs, _ 
Unless they are entitled to rely on © 
their atfachment as invalidating the award they must fail as an 
attachment creates no title and their purchase must be taken to 
be subject to the rights created by the sward. S. 64 Civil Proce- 
dure Code avoids only private transfers and not awards such as 
the one we have here: such an award cannot be treated as a private 
transfer as it really only recognised plaintiff's prior title. Further- 
more before the appellant’s purchase, application had. been made 
to the court for passing a decree in terms of the award. and a 
decree was 80 ) passed. The pronash was therefore subject to that 
decree. ; 
The decree of the lowér court is tight and the second appeal 
is dismissed with costs. 
C. A. 8. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT ;—MR. Justicu Sapasiva ÅIYAR AND MR, JUSTIOE | 
NAPIER, . , 
The Public Prosecutor. :- es 
Settigiri Narayana Reddi and others ... Respondents (Accused.) 
Madras District Municipalities Act. Madras Aci (IV of 1884.)—Ss .207, 217, 
964 A—Prosecution under S. 264 A— Whether Council bound to. call on the acoused . 
to provide moveable receptacles under 9. 217—Whether construction of latrines by 
them a condition’ precedent. Tees 
A Muncipal Council is not bound to call upon the acóused to provide moveable ` 
receptacles under Sec. 217 of the District Munoipalities Act befcre proceeding , to 
take action under Beo. 264-A. - ; 
There is no duty imposed by the i on the Municipal Council as a necessary 


condition precendent to the institution of the prosecution under Beg: 264- A, to 
have constructed the latrine themselves unde: Sec. 264 (1). 


Appeals under S. 417 of the Code of Criminal Prolia 





_ Appellant? in all. 


_. 1898, against the acquittal of the accused by. the Court of the 
. Bench of Magistrates of Tirupati in Bench Cases No. 414 to 452 


of 1917 respectively. i 
pak esc een Cal alee ea 
*Orl. App Nos. 146 to 184 of 1918. 
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The Public Prosecutor ii Appellant; 

-A. Ramachandra Aiyar, for the Respondents, 

The Court delivered the following i 

Judgment :—The . notices so far as they require, persons 
having no backyards to their houses to provide latrines in their 
non-existing backyards are clearly bad ‘and we dismiss the 
appeals in which the respondents are owners of houses having 
no backyards, Cri. Appeal. No, 176 of 1918 is also 
dismissed, the respondent being dead, ' It appears that the 
` respondents in the 12 appeals Nos. 158, 164 to 167, 171, 174, 


175,177, 181,182 and 184 of 1918, do own backyards to their- 


houses and could have complied with the notice issued under S. 207 
of the District Municipalities Act (Act IV of 1884) to provide 
‘latrines in their several backyards. 

We are unable to follow the reasoning of the majority of the 
Bench that the Municipal Council ought to have called upon the 
accused to provide . moveable receptacles under S. 217 of the Act 


before proceeding to take action under 8. 264 A. Weare also ` 


“unable to accept the arguments of the respondent’ 8 learned Vakil 
that the Municipal Council ought to have corstructed the latrines 
themselves under’S. 264 (1), before prosecuting under §. 264 A 
for failure to comply with the notice under S. 207. We are. 

‘unable to find any such duty imposed by the Act on the Council as 

- @ necessary condition precedent to the institution of prosecutions 
under 5. 264 A, 5 

We therefore convict the respondent in tess 12 appeals and 
impose a fine of one ROPES: on each of them dismissing the 

other appeals. . 

C. A. S. —— ' 
IN TAE HIGH COURT OF JUDICATURE AT MADRAS. 
PresENt:—Mr, JUSTIOE PHILLIPS AND MR. JusTIOR 
‘KUMARASWAMI SASTRI. 


Panangipalli Suranna --. Appellant* (Plaintiff) 
ww | 
Sree Raja Datta Venkata Surya- ... Respondents (defendants 
narayana Jagapathiraju Baha- - Nos. 1, 2, 8, 4, 5,6, ?, 
dur Garu and others and 8.) 


Madras Estates Land Act Ss 5, 125 and 182—Sale in execution of decree for 
rent—HEncumbrances, extinguishment of. 


A sale in execution of a decree for rent in a Reyenue Court passes the property 
to the purchaser free of all incumbrances except those . specified in 3. 196 of the 
Estates Land Act. 
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Second Appeal against: the decree of the Court of the Subor- 


_ dinate Judge of Cocanada in Appeal ‘Suit No. 72: of 1915, 


preferred against the ‘decree of the Court of the Additional 
District Munsiff of Poddaput in O. S, No. 235 of 1914. 


0. Rama. Bao for P. T thi, for Lice, 
P; Nagabhushanam,. for Repondents. 
The Court delivered the following 


Judgments :—Phillips, J.—The plaint properties were ‘gold to 
Tth defendant, in execution of a decree for rent’ due upon them, 
and the sole question fcr decision i is whether the purchase - by 7th 
defendant is subject to plaintift s mortgage on the properties or 
not. The two lower courts have taken opposite. views, the 
District Munsif holding ‘on the strength of the ruling in 
Lariniprosad Roy v. Narayan Kumari Debi 1, that a sale in 
execution of a decree for rent did not affect a prior mortgage, 


while the Subordinate. Judge following -the “opinion of the 


Calcutta High Court in Royzwddi Sheik v. Kali Nath Mookerjee 2, 
that the statutory charge upon the land for arrears of rent was 
not a charge within the meaning of S, 100 of the Transfer of 


` Property Act, held that the-sale transferred the rohé free of 


encumbrance, 

Under S. 5.of the Madras Estates Tiai Act a first’ charge i is 
created upon the land fer tent, but the provision in S. 65 of the 
Bengal Tenancy Act that the land can be sold in execution ‘of a 
decree for rent finds no place in the Madras Act, under which a 
landlord may sue for his prent or distrain moveable property 
(8. 77) or sell the land, ‘through the Collector (5, 111). The 
question. is whether having .pbtained a money decree, the property 


_can be brought to sale in, execution with the same result ag would 


follow from a sale effected hy the Collector. If the charge upon 
the land is a charge within, the meaning of S. 100, Transfer of 
Property Act, the provisions of Order XXXIV Rule 14 of the 
Code of Givil Procedure clearly forbid the sale of the property 
except by instituting a suit for sale in enforcement of the charge. 
Under 8. 100, Transfer. of Property Act, '' Where immoveable . 
property of one. person is by act of parties or operation of law 
made: security for the payment ‘of money to another, and the 


- transaction does not amount toa mortgage, the latter person is 


said to have a charge . upon the property and all the provisions 





1. (1906) I. L. R. 17 Oal. 301, (1889) I. L. R. 38 Cal. 986. 


| 
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hereinbefore contained as to a mortgagor shall so far as may be, 
apply to the owner of such property.” Tf we apply this section, 
the owner of the property t. e.„ the tenant whose holding is secu- 
rity for the rent, is treated as being in the position of a mortga- 
gor, and has the rights of a mortgigor' under Ss. 60 and 61, to 
redeem. the charge; but under the Estates Land Act a tenant 
cannot get rid of the charge upon his holding by paying the rent, 
for the charge continues as security for rent to be paid hereafter. 
It may also be noted that where rent is payable in kind, the 
charge for arrears of rent cannot come within the definition in 
.8. 100 which refers only to payment’ of money, and it would be 
most anomalous that a charge creatéd by statute, ` should be a 
“-gharge within the meaning of S. 100 in some cases, but not so in 
others. The Estates Land Act treats the.charge as being of the 
‘game nature in all cases, and creates no distinction between the 
charge where rent is payable in kind and the charge where rent 
is payable in money. S. 73 of the Transfer“of Property Act would 
‘also seem to indicate that a charge for rent is not of the nature 
“contemplated in S. 100. I would therefore accept the view of the 
Calcutta High Court expressed in Fotick Chunder Dey Sircar v. 
Foley Land in Royzuddi Sheik v. Kali Nath Mukherjee 2 thata 
charge for rent is not within the meaning of 9. 100 of the Trans- 
fer of Property Act. In this view Order saree Rule 14 is in- 
‘applicable to the. present case. 
There is, however, another aspect of the case’ which has to be 
considered, Under the decree for rent the property can be brought 
. to sale, but if the decree were merely for money due on a debt, 


the sale would not-have the effect of‘ passing the property free of- 


encumbrance, and itis difficult to see how the fact that the debt 
“is a debt for rent can affect the case “when the decree is passed by 
a civil court, In the present case, however, we are not concerned 
“with ay" civil court’s decree because the rent decree was obtained in 
a revenue court, and under S. 182 of the Estates Land Act the 
provisions of Chapter VI ‘relating to sales by a Collector for arrears 
of rent are made applicable to the execution of a decree of a 
revenue court for arrears of‘rent, -A sale by a Collector under 
Chapter VI passes the property free’ of all encumbrances ` except 
those specified in S, 125, and consequently by virtue of §. 182 a 


gale in execution must do the same, This view is also supported : 





~ 7i. (1887) I D. R. 15 Cal 492. _ 2, (1906) I D. R. 88 Cal, 986. 
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by the fact that under’ S, 133 the Collector has certain powers 
given to him both in executing a decree for arrears by sale and in ` 
holding a sale for default under Chapter VI, no distinction being 
drawn between the two sales. Although S, 65 ofthe Bengal 

Tenancy Act is not specifically re-enacted in the “Madras Act, — 
5. 132 of the latter leads to the same result, and I must hold that 


‘a sale in execution of a decree for rent in a revenue court passes 


the property to the purchaser free of all encumbrances except those 


- specified in S. 125, - 


This second appeal is accordingly dismissed with costs. 

Kumaraswami Sastri,. J—The plaintiff is the appellant, 
Defendants 1 and 2 filed a suit in the revenue court against the 
3rd defendant for arrears of rént, got a money-decree and in exe- 
cution sold the holding, The plaintiff who claimed to be a — 
mortgagee under a registered deed of mortgage, dated 6th May 1910, 


, Bued for a declaration: that the sale in execution was subject to 


his mortgage. The District Munsif was of opinion that inasmuch 
as the sale was in execution of a simple money- -decree, the decree- 
holders must be presumed to have given up their lien on the hold- 
ing conferred by.8.5 of the Estates Land Act and passed a 
decree in favour of the plaintiff On appeal, the Subordinate 
Judge reversed the decree and held that the charge was not 
affected by ‘the form of the decree. 

It is argued for the appellant that the charge created by S. 5 


- of the Estates Land Act isa charge within the meaning of S. 1C0 


of the Transfer of Property:Act soas to attract to it.the provisions 


„of Order XXXIV of the Cade of Civil Procedure and that 


consequently the sale of the property charged in execution of a 


. simple money-decree will not bind a” mortgagee or prevent him 


from redeeming. It is also -argued on the strength of the ob- 

‘servations of Petheram, C. J., in Tariniprosad Roy v. Narayan 

Kumari Debi 1, that the .sale in execution of a simple moneys ` 
decree for rent ‘would have no higher effect than any other sale in 

execution of a money-decree. 

As regards the first contention I do not think that rent due by a 
tenant to his landlord which ‘may be payable either’in kind or in 
‘money can be said to be a charge within the meaning of S. 100 of 
the Transfer of Property Act which expressly refers to the security 
teing only for the payment of money. It is extremely unlikely | 











1 (1889) I, I. R 17 Cal. 801.. 
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that-the E intended that landlords he receive ig 
rent in kind sbculd be cn a different footing from those who re- 


ceive the rent in money and that while‘the former aré untrammell- ` 
ed by the provisions of Order XXX1V of the Code of Civil Procedure 


the latter are bound by them. 

- In Srimati Moharanee Dasya v. Barindrü Lal Roy } it was 
pointed out that there was no strict analogy -between a charge for 
rent and a mortgage. In Fotick Chunder Day Sirear v Foley 2 


was held that rent due by a tenant which by virtue of S. 65 of . 


the Bengal Tenancy Act was a charge on the holding was not a 
charge within the meaning of 8, 100 of the Transfer of Property 
Act. And a similar view was taken by Mookerjee, J., in Royzuddi 
Sheik v. Kali Nath -Mookerjee 8, In Gopinatha Mahapatra v. 
Kashinath Beg ‘4the purchaser in executionof a rent decree was 
held to have priority over a purchaser-in execution of a mortgage 
decree: and reference was made to S. 73 of the Transfer of 
Property Act which enacts that where property is sold for arrears 
of- rent the mortgagee is entitled to enforce his mortgage against 
the surplus sale proceeds. - 

- Reliance has been placed by the. appellant’ s vakil on the 
observations in Narayana Aiyar v. Venkatramana Aiyar 5 to the 
‘effect that in construing the words.“ mortgage’ and “charge” 
for the purpose of the Limitation Act, the definition of the 
Transfer of Property Act should be applied in the absence of any 


definition in the Limitation Act. These observations do not lay - 


down an imperative rule of construction, but only indicate that in 
the absence of any repugnancy, Courts. will adopt the definition in 
a substantive enactment, when ‘they:have to construe other acts 
where the same words are used. The fact that rent is not 
necessarily payable in money renders: the, definition of a charge i in 
S. 100 of the Transfer of Property Act inapplicable. I think the 
view taken by the Calcutta High Court is sound and see no 
reagon to differ from the decisions above referred to. 

- On the second question I am of opinion that a sale in execu- 
tion of a money-decree for reni in a suif under S., 77 of the 
Estates Land Act passes title free from all encumbrances .except 
when the encumbrance falls within $. 125 -of the Act. S.5 de- 
clares that the rent of ryoti land. together with any interest 








~ 1.. (1896) 10. W. N. 458. as 2. (1887) 1. L, R. 16 Cal. 492, 
8. ` (1906) I. L- R` 88 Cal. 985 995. ~ 4. (1909) 9 Oal. L. J. 284, 


5. (1902) I. L. R. 45 Mad. 220, 
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` which may be due in respect thereof shall be a first:charge on 
the holding. Under the Act -the landlord can recover the rent - 


due in these ways: (1) by distraint and sale of moveable property. f 


(2) by a-sale through the Collector_and (3) by a suit under S. 77 


of the Act in a revenue court and sale in execution of the decree > 


passed therein. So'far as- distraint and sale by the Collector ` 


are concerned there can be little doubt that the sale would confer ` 


a title on the purchaser free from all encrumbrances except such 


as are contemplated in §.125 and there seems. to be no reason - 


why the intervention of a decree for reni should make any differ- ` 


ence if the provisions of Order XXXIV of the Code of Civil. 


Procedure do. not apply. The following observations of Mr. 
Ameer Ali in his commentariés on 5S. 65 of the. Bengal 
Tenancy Act when dealing with Tarani Prosad Roy v. Narayan 
Kumari Debi 1 are in point :—‘‘ There is no warrant in the pro- 
visions of the Act for holding that a. difference in the form of the 
action would alter the rights of the landlord relating’ to the en- 
forcement of his decree for arrears of rent. If the suit is for rent 
and the decree is for rent, the absence of a declaration in the 


ordering part of the decree that the decretal amount is a charge ° 
on the tenure or holding would ‘not, it is submitted, after the 
character of the decree the effect of which under the law is to- 


make the rent a first charge i òn the tenure or holding in respect of 


_ which the arrears are claimed, Ji 


-The observations of Pefheram, C.J., in Tarini Prosad Roy v. 


Narayana Kumari Debi 1 are dissented from in Surbo Lal v. J. 


M. Wilson 2 and in Roysuddi’ Sheik v. Kali Nath Mookerjee 8,’ 


Mookerjeé, J., was of cpinion that the consequence which follows - 


from the provision that rent js a first charge upon an under-tenure 
is that a sale held in execution of a decree for | arrears of rent 
produces the effect described än Chapter XIV of the Bengal Ten- 


ancy Act which refers to sales for arrears under 4 decree and’ 


which provides for a title free from all except certain specified 
encumbrances, to the purchaser, 


It has Leen argued for: the appellant that as there i is no section : 
in the Estates Land Act similar to 8. 65 of the Bengal Tenancy: ' 


Act the decisions above referred to, have no application. S. 65 





1. (1889) I. L. R. 17 Cal. 301. 2. (1905) I. L. R. 82 Cal, 680, `- 
8. (1908) IL. R. 88 Cal 985. 
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provides that where a tenant is apermanent ténure-hol dar ora raiyat 
holding at fixed rates.or.an occupancy: diyah he shall --not be 


liable to ejectment for arrears of rent, but- “his tenure or ‘holding | 


shall be::liakle to sale in execution ofa decree’ for the rent: 
thereof, and the rent shall be a first? charge thereon, As ob; 
served by “the Privy. Council in: Forbes v. Maharaj’ Bahadur 
Singh 1, 8..65 is not a happily worded section and the clause 
refers to ‘ret being a first: charge” and the words." seem from 
their.collocation to have ‘been inserted as- an’ after:thought without 
sufficient consideration of their applica bility to the rest of the’ 
provisions. contained in the- section’? "The Estates Land Act 
contains provisions in different sections whivh,~in effect, reproduce 


all the-provisions of S. 65 of the Bengal’ Tenancy Act. 5. 5-of- 


` the Estates Land Act provides that rent -due by a ryot shall be a 
first charge. S. 6 gives a ryot, rights of permanent occupancy. S. 77 
gives the landlord theright to recover arrears of rent in a revenue 
court and 8. 13. provides that the provisions of Chapter VI shall 
be applicable so far.as may be to the execution by a revenue court 
of any decree for arrears of rent. It. will thus be seen that the 
absence of any separate section like 5. 65.of the Bengal Tenancy 
Act makes really no difference in the scheme of the Estates Land 
Act and does nob render the reasoning adopted by -the learned 
Judges of. the Calcutta High Court inapplicable. - 


Ss, 111 to 131 relate to sales by the ‘Collector on the appli- 
‘cation of.the landlord-to whom rent is due, and-§..125, enacts that 


the purchaser will only. take the holding subject to “‘any-right or. 
inte est which the ryot has created therein with the landlord's: 


permission in writing registered and subject - tor. any engumbran~ 
ces created before the passing of the:-Act.’: It seems to methat 
the combined effect of Ss, 125 and 132 is.to give the same, rights 
to. a purchaser in execution of a decree- for rent there - being 
aoe in the Act repugnant to such a construction.. 


* I aim therefore of opinion that ' the purchaser in execution of 


a PED for rent gets the properties “free from ` encumbrances 


except such as. are ‘specially réserved'. by” the provisions’ of the 


Estates Land Act, The Second Appeal oe and ig dismissed with 


costs, “o | i 
aA y. Vv. . E 6 


Per I. L. R. 41 Cal. 926 (987) 
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IN THE HIGH COURT OF J UDICATURE AT“MADRAS. ’ 


PRESENT :—MR., JUSTICE PHILLIPS AND. Ma. Justion 
KuMARASWAMI SASTRI, ` ; 


Sreeram Narasiah i .. Appellant * Ei) 
° 2. a i 
` Bommireddi Venkataramiáh | hs Respondent (8rd Defendant) 


Hypothecation — Moveables—Bons. fide purchaser from morigagor without 


. notice of encumb: ance—Rights of. 


4 


A bona-fide purchaser of hypotheoated goods from the PE without 
notice of the encumbranos, takes the goods free of it. 

Second Appeal against the decree’ of the District Court of 
Cuddappah in Appeal Suit No. 71 of 1916 preferred against the 
decree of the Court of the District Munsif of Nandalur inO, 5. 
No. 153 of .915. 

E. Doraisami Aiyar, and O. Bakthavatsalu Naidu for 
Appellant. : 

K. Koti Reddi for Respondent. 

The Court delivered the following 

Judgment :—Plaintiff obtained a- mortgage of certain pr 
perties including a bull, with which alone we are concerned here. 
The bull was. lefi in the mortgagor's possession and was 
eventually purchased by 8ri defendant from the, mortgagor’s 
vendee. The hypothecation of moveables has been recognised in 
Indian Courts (Vide Shyam Sundér v, Chetti 1 and Shrish 
Chandra Roy v. Mungri Bewa 2) but that is -not the question for 
consideration now. We have to determine whether a bona-fide 
purchaser for value of hypothecated goods without notice of the 
hypothecation is bound by ‘ib. . There is no direct authority on the 
point, nor is hypothecation of moveables recognised by any statute. 
We are therefore thrown back upon principles of equity and justice. 
-Under S. 108 of the -Indian Contract Act a person in pos- 
session óf moveables, although not the owner, can pass the proper- 
ty in the goods to an innocent purchaser. Much more then, would 
it appear that the real owner could pass the property, which was 
only subject to an undisclosed hypothecation. Even if we are to 
apply the principles of English Law on this question; which is 
perhaps, doubtful, we find‘ that it has been held that goods 
included in a bill of sale and left with the original owner can be 
purchased in the ordinary’ course of business by a bona fide pur- 

* S, A. No. 1487 of 1917. ; B 14th August, 1918. 

1 (1871) 8 N. W. PY Reports 71. 2, (1904) 9 0. W. N. 14. 


PART XIv.] THE MADRAS LAW JOURNAL REPORTS. ` 451 


` chaser, National Mercantile’ Bank v. Hampson 1 When goods 
are left in the possession of the mortgagor, a wide door is opened 
for fraud, and when the equities between the innocent ‘purchaser `- 
and the mortgagee have to be weighed, the preponderance must 
be given tothe purchaser, for the mortgagee has by his omission 


to secure possession of the goods, facilitated the cominission of the `- 


fraud. Inthis view we think that a bona fide purchaser of 
hypothecated goods without notice of fhe cai prana takes the 


goods free of it. NK 
The Second Appeal is dismissed with costa, 
A.V. V, l si a 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—-Me. JUSTICE ABDUR RAHIM AND MR. JUSTICE 

NAPIER, ~ Te a | : 

Kilaru Kotayya - ... Appellant * (2nd Defendant). 


v. 
Polavarapu Durgayya' and oe Rejon (Plaintiffs and 
~ others. * Ist defendant.) - 


Hindu Law—Joinit family—Father—Sale of family property for purposes not 
binding on family— Rights of his sons and of purchaser — Suit by sons for recovery of 
their share— Purchaser if entitled to charge for any portion of consideration—Const* 
deration in such case if ‘* debt" for which'sons:are liabloe— Prior suit by father for 
setting aside sale~Ef fect on maintainability of suit by sons—Res Judicata, 

: Held, in a suit by Hindu sons for the.recovery of their share in joint family 

“ property sold by their father for purposes found to be not binding on the family, 

“that the purchaser was not entitled toany charge on the sons’ share for any 
portion of the consideration paid by him and that the suit was not barred by res- 
judicata by reason of the ‘dismissal of a prior suit by the father for setting aside 
the sale on the ground of fraud,-undue influence and want of consideration. 


Per Abdur Rahim, J : Until the sale is set ‘aside, no question of any portion of 
the consideration for such a`sale being a debt of the father which thé sons 
would, under the- Hindu Law, be under a. pious obligation to pay can arise. 

Quaere whether even then the portion of the consideration found to have been 
gdvanced for purposes not binding on „the ‘family can be said tobe such a 
debt Virabhadra Gowdu v. Guri Venkatacharlu 2, Subbayya Mudaliar v. Thulasi 
Mudaliar 3, followed. 


Second Appeal against. the Court of the Subordinate: Judge . 


of Bezwada in Appeal Suits Nos. 22 and 25 of 1916 preferred 


against the decree of the Court of the Additional District Munsif_ 


of Bezwada in Original, Suit No. 689 of 1913. 


‘ * S.A. No 1199 of 1917. 7 -0 19th April 1918. 
“~ 1 (1880) 5Q. B. D. ” 2, (1898) I.L R. 22 M. 812, 
(1914) M. W. N. 165 05 oo 
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T. Prakasam for Appellant 


T, V. Venkatarama Aiyar and R. Rajagopala ae) for 
Respondents, 


The court delivered the following 
Judgments :— Abdur Rahim, J: The 2nd defendant purchased 


tiffs, the father and sons helonging to a joint Hindu family. The 
Ist defendant had institute] a suit previously by which he sought 
to set aside the alienation on the ground of fraud, undue influence 
and want of consideration. This court held that the alienation 


` could not be set aside, but' though the consideration of Rs. 800 had 


not been originally paid by the purchaser, yet in as much as he 
undertook to pay that amount the previous sujt was dismissed. 
The plaintiffs were not parties to, that suit and no question of 
necessity was considered or decided by this court, In fact that 
was not a question serious] y pressed at the trial in that suit. The 


‘present suit has been -brought by the sons in order to set aside 


that very sale and the pa have, obtained a decree to that 
effect. 

It has not heen ead that the T was made £ for purposes 
binding on’ the family. The question that is now raised before 
us by Mr. Prakasam appearing on behalf of the purchaser is that 
the plaintiffs should not be allowed to havé a decree. go far as 
their 2/3rds share is concerned without being directed to pay 
alike proportion of theamount which has been paid as consi- 
deration for the sale, that is;to say, he asks us to treat the consi- 
deration which he ought tp get refunded to him, as a debt of the 


- Ist defendant which it is the pious obligation of the plaintiffs to 
‘repay. He drew our attention in support of this contention 


toa passage in the judgment of Spencer, J., in (S.-A. No. 
602 of 1912) Subbayya Mudaliar v, Thulasi Mudalier 1. But no 
authorities are cited there in support of such a proposition. On 
the other hand it is clear from the judgment of Sadasiva Iyer, J.; 
in the same case that in' his opinion a purchaser in similar 
circumstances was not entitled to any charge for ihe consideration 
or any portion of it, that is, in a case where the sale was held 
not to be binding on the share of the son. In so holding he 
followed a ruling. of a_ division bench of, this court in 
Virabhadra Gowdw v. Guruvenkdta Charlu? which again 
seems to be in accord with other decisions. “Lam inclined to 

1. (1914) M. W. N. 16, a. (1898) LL. R 22 Mad a13 
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follow the ruling in Virabhadra Gowd v. Guru Venkatacharlu 1 | Kilaru 
and the view of the law laid down by Sadasiva Iyer, J. in Sub- ' Kotayya 
bayya Mudaliar v. Thulasi Mudaliar 2. The consideration of Pala vaig 
Rs, 800 was paid for the sale of the property and no question of Pureayye. 
debt could arise until at least the sale is set aside. Whether it Abdur 
_ could even then be said to be a debt which the son would be Repita 
underan obligation to pay within the meaning of Hindu Law 
may be open to question. In any ‘case the. 2nd defendant is not 
entitled to any. charge on the sons’ share, for any portion of the Jar 
consideration ofa sale which was-not for purposes binding on l 
` the family. The learned Vakil for the respondent has drawn our 
attention toa passage in a recent ruling of the Privy Council in 
Sahu Ram Chandra v. Bhup Singh 3 where it is stated that the 
question of pious obligation of a son to pay his father’s debt does 
not arise until after the father’s life time. This passage was - 
considered in a decision of a Bench of this court in Peda Venkan- 
na Y. Sreenivasa Deekshatalu 4 and there it is stated that their 
Lordships of the Privy Council could not, by this statement, have 
intended to modify the law as laid down. ina long series of deci- 
„sions as regards-the right of-a creditor to enforce a debt borrowed 
"by the father both against the father and the son. Itis not 
` necessary, however, to discuss this point any further in this cage 
asl think that the ruling in Virabhadra. Gowd v. Guru Venkata 
charlu 1 is decisive of the question raised by the appellant. 
Whether the 2nd defendant will be entitled to sue the father and 
the sons forthe consideration which has. failed in a separate suit 
afterwards is not a question on which we need express any pinan 
ab present. 
“The second point urged by. Mr. Prakasam i is that ihe: decree 
in the previous suit to which I have already alluded operates: as 
. res judicata. I think it is rightly pointed out by Mr. Venkatrama 
Iyer that the fathercould not as plaintiff in that suit get the sale 
set aside on the ground that there was no necessity for-hig own 
act. I think that that is a sufficient answer to this argument. 
In the result the appeal fails and must be dismissed with 
costs. Ea 
Napier, J. :—I agree. © Sage! 


A. S. V. —— 
1; _ (1899) I. L. R. ¿2 M. 812. Ti Note M. W. N. 16. 
3. (1917) I. L. R. 89 All. 487=88 M L.J 14, 
4. (1917) I. L. R. 41 Mad; 188 =88 M id Tio. 
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- IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Paesenr:— Mr, Justice S.spasiva AIYAR AND MR. 
JUSTICE NAPIER. i ; 
Arunachallam . Pillai ... Petitioner*(2nd Respondent.) 
v. ‘ 
Ponnuswamy ` : ... Respondent (Petitioner.) 


Criminal Procedure Code S 195 (1) (a) 1b) and (c) (6) and (7)—' Court’ in 
Sub-See (7), meaning of —Public servant acting under Sub.Sec (1) also a Couri— 
Sanction for prosecution, order granting or vafusing—Appealability of —High Court 
—Revisional jurisdiction—Adminisirative act of subordinate Court. < 

An application to sanction, the prosecution of the petitioner for an offense 
under 8. 188 I. P. C. was made to a second class Magistraie whose order under B- 
144 Criminal Procedure Code was alleged to have been disobeyed by the petitioner. 
Sanction was refused by the Second Class Magistrate but was granted on appeal by 
the District Magistrate. An application to the Sessions Judge was made by the 
petitioner to revoke the sanction but the Sessions judge declined to entertain tha 
application on the ground that the District Magistrate waa acting as an adminis- 
trative officar and not as a ‘‘ Court,” granting the sanotion. g 

Held, reversing the decision of the Sessions Judge, that the orders of the 
Becond Class Magistrate as well as that of the District Magistrate was a judicia} 
order and that an appeal lay against the order of the District Magistrate to the 
Sessions Judge under S 195 (7) of the Criminal Procedure Code. : 

The High Court has no appellate or revisional authority over an administrative 
order of a District Magistrate. 

A public servant qua publio servant is not a court subordinate to the authority 
of the High Gourt as required by B. 195 (6) of the Or. P. Code. 


Petitions under Section 195 clauses 6 and 7 of the Opininal 
Procedure Code, and under S. 195 clauses 6 and 7 and Ss, 436 
and 439 Cr. P. Code pray ying that in the circumsiances stated 
therein and in the affidavit filed with Crl, M. P. 83 of 1918 the 
High Court will be, pleased.’ to revoke the sanctions to prosecute 
the petitioner herein granted by the District Magistrate of 
Trichinopoly in his Proceedings D. Dis, No, 24 of 1918 -dated 
12th January 1919 preferred against the order of the Sationary 
Sub- Magistrate of Trichinopoly in Mis. Case No, 10 6f 1917 
and to revise the order of the Sessions Court of Trichinopoly dated 


1st March 1918 in Crl. Mi. P. No. 10 of 1918 declining to interfere 


with the above order of the District Magistrate. 
C. Rajagopala Aiyangar for the Petitioner. 
B. V. Sehagiri Row for the Respondent. 
Public Prosecutor and P, E. Narayanaswami Aiyar for the 

Crown. | 








# Orl. M `P: Nos 88 and 399 of 1918. i 20th August 1918.: -- 


os" 
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The Court made the following 


| Order :—Napier, J: These are two petitions, one to revise an 
order of the District Magistrate of Trichinopoly of the 12th January 


1918, the other to revise the order of the Sessions Judge of- 


Trichinopoly of the ist March 1918, The order of the District 
Magistrate was made on appeal from an order of the Stationary 
Sub-Magistrate of Trichinopoly refusing to sanction the prosecu- 


tion of the present petitioner and another :for an offence under. 


Section 188 I. P. C. The petitions were the result of an order 
` of the Stationary Sub-Magistrate passed on. tle 8th May 1917 
under, S, 144 of the Criminal Procedurë Cole restraining this 
petitioner and others from taking the :Pidari deity in procession 
through a Jane claimed to be-the private property of the present 
counter-petitioners. This order was alleged to have been violat- 
ed and hence the petition for sanction, ,._ 


The Stationary Sub-Magistrate declined to ain the sanction 
on two grounds, one, that the order shdéuld not have been passed 
and that therefore disobedience cannot be considered to be an 
offence ; the other, that the petition for sanction was the outcome 
of previously existing spite. The present counter- petitioner 
_ appealed to the District Magistrate of Trichinopoly who decided 
that the order having been passed, rightly or wrongly, disobedience 
to ib was an offence and granted the sanction. This is one of the 
‘orders appealed against. The petitioner appealed from that deci- 
sion to the Sessions Judge who passed the following order. `“The 
order appears to have been made by the- District Magistrate as an 
administrative officer, and I think, therefore that no appeal lies to 
this Court. Petition is dismissed.” This is theother order appeal- 
ed against. T ace 

The petitioner before us first argued that the order of the 
District Magistrate granting sanction against him was passed by 
him as a public servant, that no appeal lay to the” Sessions Judge 
and that therefore he was entitled to come to the. High Court, 
On this petition it is, in our opinion, enough to say that if the order 
was passed by the District, Magistrate administratively, the High 
Court has no appellate or revisional power.’ We asked the learned 
vakil to invite our attention toany provision either in the 
“Government of India Act or the Letters Patent or in the Crimi- 
nal Procedure Code which makes a public servant gua such 
Servant a court subordinate to the authority of the High Court ag 


Aruna- 
challam 
Pillai 
v. 
Ponnu ° 
swamy 


Napier, J. 


“Aruna- 

challam 

' Pillai 
DA 
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swamy. 
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required by Section 195 sub-section 6, and he was unable to show 
us any. We therefore dismiss the petition. 


On the second petition by way of what is, for convenience, 
called an appeal from the order of the Sessions Judge, the peti- 


‘ tioner took up the opposite position, namely that the order was 
' ‘one of a court and that therefore the Sessions Judge was in error 


in declining to excercise his jurisdiction, We have therefore to 
decide whether the (appeal) provisions in S. 195, Sub-Section 
7 Criminal Procedure Code apply to this order, We are clear that 
the Stationary Sub-Magistrate, in passing this order refusing 
sanction, was acting ‘judicially for the original order which 
it was alleged was disobeyed was an order passed under 5. 144 
Criminal Procedure Code, These orders have always been treated as 
judicial orders and we cannot separate the authority issuing the 


_ order from the authority granting sanction for disobedience of it, 


But the more difficuli question is whether on the language 
of 5.195, Criminal Procedure Code even though the order was 
passed bya court the “appeal” lies to another court, S. 195, 
Sub-S. (1) deals with 3 classes of offences. The first group are . 
Ss. 172 to 188 of the Indian Penal Code, which are classed 
in chapter X. of the code under the heading, "Of contempts of - 
the lawful authority of Public Servants; ” the second group refers 
to S. 193 and others which are classed in the Code under “ie 
heading “‘ Of false evidence and offences against Public Justice ;” 
and the third group contains the sections in chapter XVIII of 


‘the code and classed, “ Of offences relating to Documents and to 
‘Trade and Property Marks.’ With regard to the first group, 
S, 195 Criminal Procedure Code, provides that no court shall take 


cognisance of any such offence except with the previous sanction; 
or on the complaint, of the public servané or of some public 
servant to whom he is subordinate. With regard to the second 


‘group, the provision is that no court“shall take cognisance of any 
.such offence when such offence is committed in or in relation to 


any proceeding in any court, except with the previous sanction, or 
onthe complaint, of such court, ele. With reference to the 


third group it is provided that no court shal] take cogniswnce of 


any such offence when such offence has been committed by a 


-party to any proceeding in any court in respect of a document 
‘produced or given in evidence_in such proceeding except with the 
-previous sanction, or on the complaint, of such court, etc. With 


| : 
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reference to the second and third: groups, the section provides 
that the term ‘Court’? means civil, revenue ‘or - criminal 
court, but not a Registrar . The appéal in all cases-is provided 
for by Sub-sec. 6: “ Any sanction givén or refused may be 
revoked or granted by any authority to which the authority 
giving or refusing it is subordinate.” Then Sub-sec. 7, 
provides ‘For the purposes of this section -every court 
shall be deemed to be subordinate ‘only to the court’ to 


which appeals from the former “tcourt ordinarily ` lies. - 


The question is whether the word “Court?” in Sub-section 7 refers 
to. “Court” mentioned in Sub-sec. (|) clauses (b)and(c) only or 
whether it applies also to order made bya public servant asa 
Court under Sub-section 1 cl. (a). The Sessions Judge took the 
former view following a decision of this court reported in II Weir 
155 (Cr, R. ©. No. 136 of 1903). That decision is however no 
authority for his view, as the High Court held that the order was 
not one of a Court. It is of course clear that the offences grouped 
in cl. (a) include disobedience of orders of courts such as, contempts 
_ of summonses issued by courts (S. 172 I. P. C.), refusal to pro- 
duce documents before courts (S. 175), refusal to take an oath or 
affirmation before a court (S, 173) giving false information to court _ 
(8. 181), obstructing sale of property offered for sale b y the lawful 
authority of the court (S. 184), and disobeying a direction to 
- abstain from a certain.act promulgated.by a court, under S. 188, 
-which i ìs the present. case, There can bs no doubt that the various 
summonses and- orders . referred to. in those sections when 


issued by. a Magistrate or a Judge are issued judicially, _ 
and as pointed out above, it surely must. follow from that that - 


the sanction to prosecute for disobedience of such summons or 
order must be issued by the same authority namely, the Court. 
But. this still leaves the other question open, namely whe- 
ther Sub-section 7 applies to such sanction. I am of opinion 
that the word ‘ Court ’ in Sub-sec. T, is not confined to cls. (b) 


and-(c.) ‘ The legislature must have been aware that offences ' 


against ‘the authority of the-courts were covered by Chapter X 
of the Indian Penal Code, and there is of course no reason why 
any difference should be-made, with regard to appeals between 
offences against the lawful authority of courts and offences 
` against Public Justice in relation :to -proceedings in Courts. 


The word ‘ public servant’ was obviously used in cl; (a) 


2 
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because it is used in the Penal Code, throughout the provisions in 
Chapter X and ‘public servant’ is defined in Sec. 21 of the Code 
as including Judges and . Magistrates. Sub-Sec. 7 is, I think, 
enacted for the purpose of explaining what is subordination 
within the meaning of Sub-sec. 6 where the authority giving or 
refusing sanction is a court, and does not purport to confine its 
operation to cl. (b) and (c) of Sub-Sec..(1) nor do I think that the 
legislature had that intention. It seems to me that the word 
‘Court’ was used in cl. (b) and’ (c) becauss it was intended to 
limit the operation of” those clauses to proceedings in 
relation to courts, thereby constituting a narrower class than 
is dealt with incl. (a) and I ‘see no reason why because a 
narrower class of cases confined,'to courts, only is provided for in 
those two clauses the word ‘court’ in Sub-Sec. 7 should be confined 
to those two groups and not read as applicable to the wider 
group in cl. (a) which applies t9 both ‘courts and other public 
servants, both of whom are eoep covered ‘by the word “ author- 
ity” in Sub- Sec. 6. 


In the result I hold that where the sanction is given with 
reference to an offence against a court, the appeal is governed by 
Sub-Sec. 7. The order of the Sessions Judge isiset aside and he is 
directed to take the petition on his file and dispose of it according 
to law. ` . 

Sadasiva Atyar, J, al agree’ EnA It is not essentia] 
for the decision of this case to express anJopinion on the question 
ene the particilarlorder, of the Sub-Magistrate mentioned in 


Or R. C. No. 136 of 1903 in IL Weir 155 was rightly , 


held by this court on the ‘facts of'that! case to have been passed 
by that public servant, not A a criminal court but as a public ser- 

vant who ‘was not a court.” 16 is however necessary to guard 
myself from subscribing to, the opinion suggested by a sentence 
in that decision, that opinion being that a Magistrate would act 
as a court only when he grants sanction for offences mentioned 


` in 8.195 cl. (b) and (c), that he could never act as a court when 


he grants sanction for any of the offences mentioned in Cl, (a) 
and that therefore Sub-Sec. 7 could never apply to a sanction given 
by a Sub- -Magistrate for such an offence. 


A. V. V. 


q 
i k 
i 
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PRIVY COUNCIL. 


PRESENT :—V1s000NT HALDANE, SIR Joun Epner, MR. 
AMEER ALI AND SIR WALTER PHILLIMORE, BART. 


[On appeal from the High Court of Judicature at Allahabad.) 


Lala Kanhai Lal ; ... Appellant* 
vw. i i 
Lala Brij Lal and another n. Respondents ` 


Hindu Law—Mitakshara—-Disputed succession—Compromise—a person taking 
` benefit of compromise subsequently claiming as reversioner ~Estoppel. 

A, a Hindu governed by the Mitakshara died leaving a widow and a daughter 
by her. The widow’s right to succeed was disputed by two widows of A's pre- 
deceased brothers and by the appellant, A's sistef’s son, who claimed to have been 
adopted by one of these widows to her deceased husband. A compromise, to which 

‘all four ladies and the appellant were parties, was made: under it each lady took 
one-fourth, and though appellant took nothing immediately, his adoption and his 
right to succeed to his adoptive mother’s share were recognised. Later on appellant 
obtained possession of this share by relinquishment. Then A’s daughter died leav- 
ing a daughter of her own ; later siill A’s widow died. Appellant and his brother 
claimed, as next teverdiónets; the whole of A’s property, save only the 
one-fourth share already in appellant's possession. 

Held, that appellant having entered into and taken the benefit of the 
compromise was precluded from claiming as reversioner. 

Samsuddin Qulam Hoosein v Abdul Husein E alimuddin 1 distinguished. 


Consolidated appeals from decreeg of the Allahabad High 
‘Court, affirming and reversing respectively’ two decrees of the 
Subordinate Judge of Shajehanpur. 

These two appeals arose out of two suits in which appellant 
and his brother claimed that on the death of Mussammat Ram 
Dei they were entitled under the’ Mitakshara to inherit the 


property left by her husband, Bahadur Lal, many years before.’ 


In these appeals the’ sole question for determination was 
whether appellant’s claim was precluded. by his compromise of a 
family dispute and his acts thereunder. The High Court affirm- 
‘ing one and reversing the other of the two trial'J udges, held that 
appellant was so precluded, Hence this appeal, 

“De Gruyther, E. C. and B Dube for appellant. 

Sir Erle Richards; K. 0, and J. M. Parikh for respon- 
dents, ` 

Dube for Appellant: Appellant had no interest in the pro- 
perty at the date of the comprómise (1892); his reversionary 
right did not accrue till Ram Dei’s death in 1919. Hig tight to 
claim a8 reversioner was therefore not affected. 





* February 19th and 21st 1918 
1. (1906) I. L, R. 81-Bom, 166. g 
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[Viscount Haldane: You come now under another title and 
say that you were only making a misrepresentation .when you 
claimed to be adopted gon, and thereby induced these people to 
surrender their rights. Under what principle of equity can you’ 
you do that ?} | 

‘Appellant got a new right in 1912 a right which no 
one contemplated in 1892. Ibi; this new right which he is 
enforcing. He bargained and sold his right as adopted son, but 
not his contingent right as reversioner, He. was not competent 


“under Hindu Law to deal with his right in expectancy if 


any: Samsuddin Goolam Husein v. Abdul Husein Kalimuddin 1, 
Amrit Narayan Singh v. Gaya Singh 2, Transfer of Property 
Act, 1882, S. 6 (a). ; l 


In 1892 appellant AN his then claim to succeed 
immediately as adopted son of Badri Prasad. He did not intend, 
even if he could, to deal .with. his rights upon the successsion 
openingon Ram Dei’s death. He did not in 1892 make any 
representation by which respondents’ position . became worse, 
and he is therefore not estopped by the compromise from enforc- 
ing his present claim. Reference was made to Hari Kishen 
Bhagat v. Kashi Pershad Singh 8, and the Indian pica Act, 
1872, 8. 115. 


Counsel for respondents were not called on. 
Their Lordships’ judgment was delivered (March 15, 1918) by — 


Sir John Hdge.—These are consolidated appeals from 
decrees, dated the 15th J une 1915, of the. High Court at Allaha- 
bad, made in appeals from decrees of the Court of the Subordinate 
Judge of Shahjhanpur. Thére. were two suits, in each of which 
Lala Kanhai Lal and his brother Ram Sarup, were the plaintiffs. 
Lala Kanhai Lal is now the appellant in these cansolidated 
appeals. Ram Sarup’s rights were established and are not now 
in question; he is not a party to these appeals. In one of these 
suits Lal Brij Lal and his daughter, Musammat Ram Kali, were 


_defendants, they are now respondents to one of these appeals. 


In the other suit Musammat Kausilla and Lala Sham Lal, who 
claims through her were the defendants, they are the respon- 
dents to the other of these appeals.. In each suit Kanhai 


1, (1906) I. L. R. 81 B, 165. 2, (1917) D. R. 45 I.A. 85=84 M. L. J. 298, 
- 8 (1914) L. R. 42 I- A 65=98 M. L. J. 565. a 


t 
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Lal claimed as a reversioner to one Bahadur Lal, who died in ` P.O.’ 
1883. Bahadur Lal was a member. of:a Hindu joint family “Tala 
descended from one Balak Ram, The pedigree’ of the joint Kanhai Lat 


family so far as it is now material is briefly as follows :— Tale 


Brij Lal. 
.Upon the death of Ram Dei, on the 14th May, 1912, Lala Kanhai har 
Bir John 


Lal and his. brother, Ram Sarup, Edge. 
were the reversioners to Bahadur 
Lal. The ‘only question which their 
Lordships have to consider in these 
appeals is the question whether Lala 
“ Kanhai Lal has not been precluded - 
from claiming as a reversioner by his 
having been 4 party to a compromise < 
which was entered into in 1892, If 
he is not precluded from claiming as 
a reversioner he is entitled to succeed 
in these appeals. 
“At the time of his death in 
1883 Bahadur Lal’ was by survivor- 
ship the sole owner of the family 
estate, and on his death his widow, 
Musammat Ram Déi, became entitled 
to that estate for her life, Musammat ` , 
Parbati and Musammat Kausilla 
being entitled only to maintenance. 
The title of Musammat Ram Dei, 
however was, disputed byLala Kunhai 
Lal, Musammat Parbati and Musam- - 
mat Kausilla. Lala Kanhai Lal set 
up a claim to the family estate alleg- 
ing that hé had been’ adopted by 
Musammat Parbati to her- deceased 
husband, Badri Prasad ` and was 
entitled to the whole estate as such 
adopted son. His case -was that there 3 
was a custom in the family which 
enabled a brother to adopt his sister's 
son and that Musammat Parbati had receive! her husband's 
authority to make the adoption, It is not. necessary to consider 
whether there was any foundation for that case. Musammat 
-59 
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Parbati’s cage was that the brothers Bahadur Lal, Badri Prasad. 
and Ganga Ram had separated; that also was the case set up by 
Musammat Kausilla. Each of these widows claimed for life one- 
third of the family estate. Musammat Parbati also alleged that she 
had validly adopted Lala Kanhai Lal to her deceased husband 
Badri Prasad. . 


In order to ery het own interests and the interests ` 
of her daughter, Musammat Kirpa, who was ‘then living, 
Musammat Ram*Dei brought two suits in the Court of the 
Subordinate Judge of Shahjahanpur. The earlier of those suits 
was brought on the 20th January, 1891, against Lala Kanhai 
Lal and Musammat Parbati and in that suit Musammat Ram 
Dei claimed a declaration that the alleged adoption of Lala 
Kanbai Lal by Musammat Parbati was null and void. That suit 
was dismissed by the Subordinate Judge on the technical objec- 
tion that the plaint had not been properly verified. From the 
decree dismissing that suit Musammat Ram Dei ‘appealed to the 
High Court at Allahabad. The later of those two suits was brought 
onthe 4th February, 1892, against Musammat Parbati and 
Musammat Kausilla, and init Musammat Ram Dei claimed 
amongst other reliefs a declaration that her late husband’ Bahadur 
Lal had been the owner and in possession of the entire property 
of the joint family ; that after his death she, Musammat Ram Dei, 
was in possession of and entitled to that property according to 
Hindu Law; and that Musummat Parbati and Musammat Kausilla 
had no right other than that of maintenance. 7 


Before the suit of thé 4th February, 1892, came on for trial 
Musammat Ram Dei, Mugammat Parbati, Musammat Kausilla, 
Musammat Kirpa, and Lala Kanhai Lal had entered, on the lat 
August, 1892, into the following agreement of compromise :— 


Be We, Musammat Ram Dei, widow of Bahadur Lal, Musammat Parbati, 
wilow of Badri Prasad, Musammat Kausilla, widow of Ganga Ram, Musammat 
Klrpa, daughter of the said Bahadur Lal, and Kanhai Lal, the adopted son of the 
said Musammat Parbati, by caste Agarwal, residents of Muhalla pees: in 
Shahjahanpur, do declare as follows :— 

“ Whereas disputes relating to property and‘ imlak’ haye existed between 
Musammats Ram Dei, Parbati and Kausilla and I, Musammast Kirpa, daughter of 
Ram Dei, and I, Kanhai Lal, the adopted son of Parbati, also regarded as olaim- 
ants, we the five persons, of out free will:and accord and in a sound state of-body 
and mind, declare that we have appointed Maharaj Badri Prasad, the general 


‘attorney of Musammat Durga Dei, as referee, and he should divide ‘the whole of 


the property consisting of villages, houses‘and shops as specified below and his 
decision as régards the profits for the past years, the villages sold after the death 


NK 
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of Bahadur Lal and the cages at present pending in the Civil and Revenue Courts, 
whatever it may be, will be admitted and accepted by us. There will be no objec- 
tion or denial on our part. If any of us, the executants, take any objection, it will 
not be entertainable. Thema de of partition of property agreed upon is that with 


the exception of the ‘ thakurdwara’ of Musammat Ram Dei, the ‘thakurdwara’ of | 


Musammat Parbati, the villages of Bartara, Nagra Badhipura, the grove situate 
in Panwazi (?) and the 10 biswas share of Simri, “tahsil Pawayan, which have 
been made a ‘ waqt’ of for the expenses of the ‘ thakurdwara ’ and for charity, he 
should make four equal lots of all the villages, the shops, the banking ‘ kothis’ 
and the money-lending business the decrees, bonds and account-books in such a 
way that each lot may , so far as possible, contain the aboye things as a whole. 
After the preparation of the lots, Mussammats Ram Dei, Parbati, Kausilla and 
Kirpa may each duly draw one of the lots. After that they should make applications 
for mutation of names in the revenue department and get, . their) names recorded. 
J, Mussammat Kirpa, aud I, Kanhai Lal, will have no claim against any sharer 
as regards this property. Every sharer will be the owner and possessor of (her) 
property and will have power to make every kind of transfer as a proprietor. The 
said Maharaj Sahib may come to any decision ha pleases as regards the partition 
and preparation of lots and the settlement of disputes mentioned above and enter 
all the particulars in detail in the arbitration award by the end of September 1892 
and get it registered. AJI that willbe admitted and accepted by us. None of 
us will deviate from it. 
“This agreement has accordingly been executed to stand ag evidence 
** Dated the lst of August, 1892. : 
. “ By the pen of Lalta Prashad, Kayasth, resident of Rang Muhalla. 
- . “ (8d) Ram DEI. 


x 


‘“\, PARBATI. 
“oe a  KAUBILIA, 

© a KIBPA. 

‘,, Kanwar Lan.” 

The arbitrator made two awards dated respectively the 12th 

and the 13th January, 1893. That of the 12th January, 1893 
was filed in the suit of the 4th February, 1892, in which 
Musammat Parbati and Musammat Kausilla were defendants, and 
that suit was dismissed as withdrawn. by Musammat Ram Lei, 
The ‘appeal to the High Court, in the suit of the 20th J anuary, 
1891, was not supported, and was dismissed. 


Under the awards of the arbitrator one-fourth of the family 
property was. allotted to Musammat_ Ram Dei, one-fourth to 
Musammat Kirpa, one-fourth to Musammat Parbati, and one- 
fourth ‘to Musammat Kausilla, and they. respectively obtained 
possession of the properties allotted to them. In the award of the 
13th January, 1893, the arbitrator stated : — 


“Kanhai Lal has been adopted by Musammat Parbati, but he 
has nothing tu. do with the other Musammats’ property as such 
adopted son. Nor has he now any claim to their property. Ag 
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regards the matter between Musammat Parbati and Kanhai Lal, 
it is not necessary to explain his rights in this award. Kanhai 
Lal’s rights in the property comprised in Musammat Parbati’s 
lot are quite safe.” - X : 


So far as appears by the agreement of compromise “and the 
awards, Lala Kanhai Lal got no share in the family property, 
but in fact he got the one-fourth share which was allotted to 
Musammat Parbati, and he further obtained the benéfit of 
having the validity of his adoption by Musammat Parbati left 

-undecided by a Court of Law. On the22nd August, 1898, 
Musammat Parbati executed, in favour of Lala Kanhai Lal, a 
deed of relinquishment of the property which had been allotted 
to her under the compromise and the award of the 13th January, ` 
1893. -In that deed she stated :— 


“ The immovable property, such as zamindari, houses and shops detailed as 
below, belonged to Lala Badri Prasad, the husband of me, the exeoutant. I, the ` 
executant, have with the permission of my husband, adepted to my husband and 
myself, Lala Kanhai Lal, son of my husband’s sister, for the benefit of the soul of 
my husband in the oext-world. Kenhai Lal aforesaid has been living with me 
from the date of the permission to adopt. It is he who is the absotute owner of 
the entire property and legal representative of the entire property left by my 
husband. But the name of me, the executant, hascontinued to be recorded in 
the revenue papers against the zemindari properly. Iam not the owner thereof. 
Kanhai Lal aforesaid is the dwner of the entire property of my husband. Now I, 
the executant, do not also want my name tostand recorded in the revenue 
papers. Therefore I, of my own free will anô accord, without force and coercion. 
relinquish my claim to the whele of zemindari property and houses and shops, 
detailed as below, in favour of Kanhai Lal, adopted son of my husband and myself, 
and covenant in writing that Kanhai Lal aforesaid is the owner of the entire 
proparty detailed below as representative of my husband, Lala Badri Prasad. He 
has acquired as absolute owner all sorts of powers in respeot of the property 
detailed below. Upto this time my name stood recorded in the papers only 
fictitiously. Now J do not want that my name should stand recorded in the 
column of proprietors. My name, which is entered against the whole of the 
zamindari Property, should be expunged and the name of Kanhai Lal be entered 


in the papers.’ 
In accordance with that deed of relinquishment, Lala Kanhai 


Lal obtamed mutation of names in his own favour, and he has 
hitherto enjoyed that share of Mussammat Parbati as his 
own property, and his right to it has not been questioned in 
either of the present suits, ` The properties which Lala Kanhai 
Lal bas claimed in these suits as a reversioner -to Bahadur Lal 
are the properties which. were alloted in January 1893 to 
Musammat Ram Dei, Musammat Kirpa, ‘and Mussammat 


Kausilla respectively. - 
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The suits in which these appeals’ have arisen were not tried 
by the same Subordinate Judge. In one of these-suits the 
Subordinate Judge held that Lala Kanhai Lal was precluded by 
his having been a party to the compromise from now claiming as 
a reversioner. In the other of these suits a different Subordinate 
Judge decided that Lala Kanhai Lal “was as a reversioner not 
bound by the compromise. The decrees of the Court of thé Subor- 
dinate Judge were appealed to the High Court, and the appeals 
were considered by the High Court in one judgment. The High 
Court decided that Lala Kanhai Lal having been a party to the 
agreement of compromise of 1892, and having taken a benefit 
under that settlement of the dispute, was bound by it and could 


not go behind it. .The-result was that Lala Kanhai Lals suits 


were dismissed. From the decrees of the High Court made in 
acccrdance with that judgment these appeals have been brought. ~ 


It has been contended on behalf of Lala Kanhai Lal that 
the agreement of compromise of 1892 could not deprive him of 
his right to claim as reversioner unless it is capable of being 
treated asa conveyance of his right as a reversioner, and that 
he did not intend in 1892 to convey or assign such right when 
it might accrue to him. As it now appears, Lala Kanhai Lal 
was not a reversioner in 1892, and did not become a reversioner 
until Musammat Ram Dei, died in 1912. All the interest 


which he had in the property of the family in 1892 was the | 


mere possibility of becoming an immediate reversioner in case he 
should be living when Musammat Ram Dei might die, and when 


Bahadur Lal’s daughter, Musammat Kirpa, might die without a, - 


son, It was also contended on his behalf that Lala Kanhai Lal 
in 1892, whatever his intention may have been, was not in law 
competent to convey or relinquish any future possible right 
as a reversioner, and as an authority in support of that conten- 
tion the decision of the High Court at Bombay in Sumsuddin 
Goolan Husein and Another v. Abdul Husein Kalimuddin and 
Another 1, was relied upon. That decision is not in point, 
There is no question here of a convéyance of, or of an agreement 
to convey any future right or expectancy, or of an agreement to 
relinquish any future right or expectancy. The question here is 
whether Lala Kanhai Lal did not by his. acta in 1892 debar 
himself from now claiming as a'reversioner, 
1. (1906) I È. R.81 Bom. 165, 
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-The facts in this case are simple. In 1892 the family was 
a Hindu joint family to which the ordinary Hindu law applied. 
All the sons of Balak Ram had died, Ganga Ram had died 
childless in 1874, and Badri Prasad had died childless in- 1877. 
Bahadur Lal had died sonless in 1883, leaving his widow, 
Musammat Ram Dei, surviving him. Musammat Ram Dei 
became, on the death of Bahadur Lal, entitled for life toa 
Hindu widow's right to the, whole of the family property, Lala 
Kanhai Lal had then no right of any kind to any share in the 
family property, but he set up a claim to the whole property 
based on the allegation’ that he had been validly adopted by 
Musammat Parbati to her deceased husband, Badri Prasad, If 
that claim had been substantiated by proof of a valid adoption, 
Lala Kanhai Lal would have been entitled to the whole family 
property, and Musammat Ram Dei would have been entitled 
merely to maintenance. Although as a general rule of Hindu 
law a man cannot adopt his sister's son, the claim was a serious 
one. Lala Kanhai Lal’s case was that, according to an Agarwal 
custom (the family was of the Agarwal caste), which ‘governed 
the family, a man could lawfully:adopt his sister’s son, and he 
alleged that Badri. Prasad had given Musammat Parbati 
authority to- make the adoption, and that he, Lala Kanhai Lal,’ 
had been validly abopted to Badri Prasad. That Lala Kanhai 
Lal might have found it’ difficult or impossible to prove that he 
had been validly adopted is immaterial. He made the claim; 
it was a serious one, and it was supported by Musammat Parbati 
and it must have influenced Musammat Ram Dei, who was . 


‘induced, doubtless mainly by that claim, to consent to a division 


of- the family property, in which’ she obtained for. herself merely a 
one-fourth share, The claims which were set up by Musammat 
Parbati and Musammat. Kausilla, that the three sons of Balak 
Ram had separated, ‘must also have influencei Musammat Ram 
Dei to agree to the compromise of 1892, Lala Kanhai Lal was 
a party to that compromise.» He was one of those whose claims 
to the family property, or‘to shares in it, induced Musammat 
Ram Dei, against her own interests and those of her daughter, 
Musammat Kirpa, and greatly to her own detriment, to alter her 
position by agreeing to the compromise, and under that compro- 
mise he obtained a substaritial benefit,- which he has hitherto 
enjoyed. In their Lordships’ opinion he ig bound by « it, and 
cannot now claim as a reversioner, 
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Their Lordships will humbly advise'His Majesty that” these 
consolidated appeals should be dismissed with costs. 
Solicitors’ for appellant :—Barrow, Rogers and Nevill. 
Solicitor for respondents :—Hdward Dalgado. 
A, P. P. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. - 
PRESENT:—MR. Jusmos PHILLIPS AND Ma. Justice 
KRISHNAN. 


A. Rama Rao ; ıı Appellant *(4th Defendant). 
v. g 
Mandachalugai and others -  ...’ Respondents. (Plffs. and 


Defts. 1 to 3 and 5).° 

Morlgage-~— Subrogation—Eguitable right—Enforcement of, by. suit—keeping 
alive—Question of intention—Presumption, 

Where a person is subrogated to the rights. of a prior simple mortgagee, he 
can enforce them by a suit for sale of the property against the purdhaser of the 
same in execution of a deoree on the subsequent mortgage. 

Gur Narain v. Shadi Lal 1 Relied on. : 

The question whether a mortgage which is paid off by the purchaser of a 
property is kept alive, is one of intention and the presumption is in favour of its 
being so kept alive when it is to the purchaser’s interest to do go. 


Second Appeal against the decree-of the District Court of 
Madura in Appeal Suit No. 250 of 1916; preferred against the 
decree of the Court of the Temporary Soe es udge of 
Madura in Original Suit No. 16 of 1916. 

K.S. Jayarama diyar, for Ka ani 


0. V. Ananthakrishna Aiyarand K. Pank asuhon diyar, 
for Respondents. v, 


The Court delivered the following 
Judgment :—It is- first contended';that the ten of a prior. 


mortgagee obtained by subrogation cannot be enforced by suit, e 


but can only be used asa defence, against subsequent encum- 
brances, and reliance is placed on certain observations in Arumuga 
Sundara Maharaja Pillay v. Narasimha Iyer 2 quoted with ap- 
proval in The Rajah of Kathasti v. Sree Mahant Prayog Dossjee 8. 
In the {present case, however, the right was.used as a shield 
and plaintiffs mortgage right was recognised by the subsequent 
mortgagee when the property was brought to sale in execution of 
his decree. The right of subrogation is an equitable right. and 
in the present case, being a mere simple mortgage right, it can 


= aamaan, aman 


» S. A. 902 of 1917 + 18th obida 1918. 
1. (1911) I, L.R. 84 All, 108, (1915) 29 M. L. J. 698. 
3. "(asi6) 30M D.J, s01=(1916) M WN, 99, 


P.O, 
Lala 
Kanhai Lal * 
as 
Lala 
Brij Lal. 
Sir John 
Edge. 


Rama Rao 
v 
Manda- 
chalugai. 


Rama Rao 


v.. 
Manda: 
ohalugai. 


Abi 
Dhunimsa 
‘Bibi Ammal 


v. 
Muhammad 
Fatttu Uddin 
Sahib 


468 THE MADRAS LAW JOURNAL REPORTS. ([VOL,-XXXV 


now only be enforced against fhe auction purchaser by suit. To 
recognise an equitable right and then to refuse the means of'en= ` 
forcing it, would in effect result in refusing the equity. 

We cannot therefore accept the contention that such right 
cannot in any event be enforced by suit and we are supported in 
this view -by the opinion of the Allahabad “High Coart in Gur 
Narain v. Shadi Lal 1, This objection must therefore fail. 

Itis next contended’ that plaintiff has obtained no right of 
subrogation because he paid off the prior mortgage out of the pur- 


“chase money, and we have been referred to numerous cases in 


support of this contention. “The principle that has been applied 


| in all these cases is the same, and each case has beea decided on 


the question of whether it was or was not the intention of the 
purchaser to keep the mortgage alive, andthe presumption is in 
favour of its being so kept when it is to the purchaser’s interest 
todo so. In this case the question of intention was not raised 
in the lower courts. As plaintiffs’ right had been recognised by 
the puisne mortgagee, we cannot allow this question of fact to be 
re-opened, especially as the available evidence is against appel- 
lant, : | AKI 

The appeal is dismissed with costs. 


A. V. V. 


i 
— ee 


IN THE HIGH'COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE SESHAGIRI AIYAR AND MR. 
JUSTICE NAPIER. 


Abi Dhunimsa Bibi Ammal ... Appellant* (Plaintiff) 
Va ES i A Ng i, 
Muhammad -Fatttu Uddin Sahib and others. _ Respondents 
(Defondarits,) 


Malhomedan Law —Dowsr—Right to, nature of—Relinquishment of right by 


_Mahomedan girl of 15 years, tf binding on her —Indian Majority Act Ss. 2 and 3 


efect of > ' aus 

Under the Mahomedan lay, dower is a sum of money or other form of pro- 
perty to which the wife becomes entitled by marriage. The moment that dower 
is settled, it becomes a debt enforceable against the husband’s estate. 

Where a Mahomedan lady of 15 years of age relinquished her right to dower 
in deference to the wishes of her dying husband and subsequently sued to recover it 
held that she could not be said to be," acting in the matter of.dower”. When she 





“S.A. No. 1277 of 1916. 6th December 1917, - 
1. (1911) T. L.R 34 All 108, 


+ 


PART XV.] THE MADRAS LAW JUURNAG REPORTS. 469 


relinquished ber right to it, that the relinquishment by her of her right to the 


dower before she attained majority under S. 3 of the Indian Majority Act was not . 


binding on her and that she was therefore entitled to recover. 


Second appeal against the decree of the District Court of 
South Arcot in A. S. No. 211 of 1915 preferred against the 
` decree of the Court of the District Munsif of Chidambatem in 
O. S. No. 627 of 1914, 


T. R. Venkatarama Sastri for Appellant. 


N. Rajagopalachari for Respondent. ` 
The Court delivered the following 


Judgment :—This is a suit by a Muhamadan lady for dower, 
The defence is that when her husband was on his death-bed and 
she was only 15 years of age she relinquished her right to the 
dower. The question for consideration is whether this relinquish- 
ment debars the plaintiff from suing to recover it. The District 
Munsif found that the dqawer was released but the release was 
brought about by undue influence and fraud and that consequently 
plaintiff was entitled to recover it, The learned District Judge 


has written an interesting judgment in which-while accepting the | 


conclusion of the District Munsif that there was-a release of the 
dower, he differs from the lower court on the question of fraud 
and finds that the release is binding upon the-plaintiff. 


The question is not covered by any authority and is one of | 


some importance. It has to be decided on first principles. Under 
the Muhamadan Law, a dower, as pointed out by Mr. Justice 
Abdur Rahim in his book on Muhamadan Jurisprudence’, “is a 


sum of money or other form of property to which the wife 


` becomes entitled by marriage; it is not a consideration proceeding 
from the husband, for the contract of marriage, but is an obligation 
itaposed by the law as a mark of respect for the wife.” In 
Hamilton’s Hedaya Ch. 15 Sec. 1 the right to dower is 
said to have been founded upon the text “Let him support 
her according io his abilities.” It is pointed out in this 
treatise, “that when a woman surrenders herself to the 
custody of her husband, it is incumbent upon the latter 


thenceforth to provide her with food, clothing, lodging, because. 
such is the precept both in the Koran and in the traditions and, 


_ also because maintenance is a recompense for the matrimonial res- 
traint.” The author is apparently of opinion that the fixing of 
60 | 
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dower is a recompense for the surrender. It is stated in Muha- 
madan Law books that even though no dower may have been 
fixed on the date of the marriage, the wife is entitled to some 
dower from the estate of her husband. That is the nature and 
origin of dower or mahar in Muhamadan Law. 

The character of the obligation to pay the dower is as a 
debt. The moment that dower is settled, it passes from the domain 
ofa moral precept into an enforceable debt, It has been held 
that the wife has a lien over the property of her husband in her 
possession for unpaid dower. It has also been held that she 
would rank pari passu with other creditors in the distribution of `’ 
the estate of her husband. See Meer Meher Ali v. Mussamat 
Amanee1 and Syed Imdad Hossein v. Musamat Hosseinee 
Buksh ?. Mr. Tyabji in his Principles of Muhamadan Law, discusses 
the cases and says that the widow's claim for dower due from the 
estate of her deceased husband ranks equally and rateably with 
the claims of other creditors, 

Having now arrived at a conclusion as regards the nature and 
character of dower, the next question is whether a minor can give 
up her rights to it. There cannot be much doubt that where a 
Muhamadan female attains an age which according to Muhamadan 
Law is the age of majority she can release her rights to dower. 
In the present case, the plaintiff was a major according to Muha- 
madan Law, But as regards general contractual obligations the 


‘Indian Contract Act has superseded the laws of Hindus and of 


Muhamadans. If this question were not complicated by the 
exceptions contained in the Indian Majority Act to which we shall 
presently refer there could be no doubt that the renunciation of 


“the dower by plaintiff would not bind her. 


Now the question is whether S. 2 of Act IK of 1875 has 
made any difference’ in this respect. That section lays down 
that nothing in the Indian Majority Act shall affect the capacity 
of any person “to act in the matter of dower.” It was contended 
by Mr. Rajagopalacharjar for the respondent that in releasing 
the rights to dower the plaintiff. was acting in the matter of dower. 
There is some justification for this contention in the language 
employed by the learned Judges of the Bombay High Court in 
Bai Shirinbai v. Kharshedji 3. That was a-case relating to Parsees 
and the question there was whether a Parsee minor suing to have 
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a marriage declared void was acting in the matter of marriage. 
‘The Jearned Judges seemed inclined to hold that the plaintlff 
brought herself within the meaning’ of S. 2 of the Indian 
Majority Act. In our opinion the construction placed upon the 
word “act” seems far-fetched. As Mr. Venkatarama Sastriar for 
the appellant contended, the word “aci” has been used as a com- 
prehensive verb to control the steps to be taken in four specified 
classes of cases—marriage, dower, divorce and adoption. It is not 
very apt as applied to dower, although it is full of meaning as 
applied to the other.three classes. It must be remembered that 


the primary object . of the: Indian Majority Act was to reserve 


liberty to the Indian . subjects of the Sovereign to exercise their 
rights in matters specially pertaining to religion or religious 
usages. Nc attempt was made'in the Majority Act to indicate 
the legal rights which might flow upon the exercise of these 
rights. The object was to confer a privilege and not to endanger 
ordinary civil rights. Civil and contractual rights might flow 
upon the exercise of such rights, The ordinary law was intended 
to take its course in respect of these correlative rights. Therefore 
in our opinion when the’ legislature permitted a person to act in 
the matter of dower, it only intended to allow that person, who 
was not otherwise competent under the ordinary Jaw to act 
in that matter to initiate the religious acts or cererhony 
which under the personal law of the subject he or she 
was capable of initiating, In our opinion the legal conse- 
quences flowing from the primary act were not intended to be 
controlled by S. 2 of the Indian Majority Act. 


One other consideration to be borne” in mind is this: The 
Indian Majority Act should not be so construed as to deprive a 
person of rights which he is otherwise entitled to. What was 
intended to be a beneficent legislation should not be construed as 
operating to deprive the ordinary rights of a person. Under the 
Muhamadan Law as pointed out by Mr. Justice. Abdur Rahim in 
his book, “ Generally speaking only such acts and transactions of 
a minor will be upheld, as are of benefit to him and whatever is 
injurious to his interest will be disallowed.” He says again, “ But 
an infant with or without permission of his guardian cannot do 
any act which is absolutely injurious to his interest such as divore- 
ing his wife or making a gift or wakf of his property or lending 
his money. Similarly a bequest of an infant is void because it ig 
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laid down that itis better for a man that he should leave his 
heirs rich rather than they should beg of people.” No doubt this 
prohibition against the act of an infant is removed when he or 
she attains majority as understood by Muhamadan lawyers. But 
the question still remains whether when the British Government 
enacted a uniform rule as to the age of majority, ib was intended 
to deprive minors belonging to the Hindu or Muhamadan com- 
munitiés from enjoying the privileges of that legislation by opera- 
tion of Section 2 of the Indian Majority Act. In our opinion the 
injunction of Muhamadan Law which prohibits injurious acts 
being done by a minor to his prejudice must, be taken to have 
been preserved till the age at which he or she attains majority 
under the ordinary law of the land. 


There is one other passage in Mr. Justice Abdur Rahim’s 
book which is rather significant. He says, “an infant even if 
possessed of understanding, is howéver under no obligation with 
respect to what is regarded in law as a benevolent act, having a 
semblance of penalty ; he is also not liable to penalties which are 
in the nature of private rights like retaliation.” This passage has 
some bearing upon the finding of the Jearned District Judge. The 
act of renunciation by ‘the plaintiff is said to have occurred under 
the following circumstances. Her deceased husband was suffering 
from cholera. He was a pious man and was anxious that he 
should be relieved of all obligations contracted by him prior to his 
death as he believed that if he died‘an undischarged debtor he © 
would not be able to attain salvation. It was apparently to ease 
the mind of her husband in this behalf, that the plaintiff is said 
to have cried out that she released her rights of dower. That is 
undoubtedly a benevolent act intended to secure religious benefit 
to her .husband, In. the passage which we have cited from 
Mr. Abdur Rahim’s book, such » benevolent renunciation would be 
regarded as not binding upon a person even though he or she be 
of good understanding. We are not sure whether the learned 
author intended to lay down that where the age of majority 
according to the Muhammadan Law had been attained such a 
renunciation would still be not binding. But apart from that 
question, in our opinion, such a purely gratuitous act on the part 
of the minor should not bind her when she attains the age of 
majority: As we pointed out ab the beginning, the moment that 
the marriage is contracted the dower due to her becomes a debt 
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and before a debt can be relinquished the person must be of age 
according to the law of theland. In our opinion the plaintiff was ` 
not acting in the matter of dower when she said that she gave up- 


her rights toit. We are therefore of opinion that the decision of 
the District Judge should be reversed and that of the District 
-Munsif restored with costs in this and the lower appellate court. 


A.V. V, 


———— 
1 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Sir JOHN WALLIS, CHIEF: JUSTIOE, MR. 
JUSTIOR SADASIVA AIYAR, AND MR. JUpTIOE, SPENCER. 


The Official Assignee of Madras and Appellants* (Respondents in 
as such the assignee of the pro- Original Side Appeal No. 
perty and credits of V. P.L. R. | 79 of 1915 on the file of 

“ M, Palaniappa Chetty, the znd the. High Court). 


insolvent and another. 
D. 


“V. P. L. R. M. Palaniappa Chetty.. Respondent. (Appellant in 
the said O. S. Appeal.) 


Hindu Law—Joini family--Trading family—Trade started by father on behalf 
of himself and minor son—Lia bility of sow for debis contracted during his minority 
—OContract Act Ss. 247 and 248, applicability of. 


Held, by the Chief Justice and Spencer J. (Sadasiva Iyer J. dissenting) :—Where 
in a joint Hindu family having trade for its occupation, the father starts a busi- 
ness on behalf of himself and his minor son the only other member of the family, 
and incurs debts for the conduct of such business during his son’s minority, the 
son is not personally liable for such debts on attaining majority in spite of the 
fact that he continued to take an active partin the business after he became a 
major. Consequently the gon, on attaining, majority, cannot be adjudicated an 
ingolvent in respect of such! debts. 

Per Chief Justice :—The interest of a minor in a joint Hindu family business, 
whether existing at the date of his birth or founded during his minority, is 
acquired by virtue of his belonging tothe family and does not depend on any 
agreement on his part or on his admission by the other members of the family 
to the benefits of the partnership. Consequently, such mibors are not governed 
by Bs. 247 and 248 of the Contract Aot. 

Fer Sadasiva Aiyar, J i—Both under the Hindu Law and under 8..248 of tha 
Contract Act, the sonon attaining majority became personally liable for the 
debts in question. 

Authorities on the subject reviewed. 


Appeal under clause 15 of the Letters Patent. against the 
judgment of the Honourable Mr. Abdur Rahim, Officiating Chief 
Justice, dated the 80th day of August 1916 in Original Side 

* D. P. A. No. 967 of 1916. . 4th April, 1918, 
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Appeal No. 79 of 1915 preferred from the judgment of 
Honourable Mr. Justice Bakewell, dated the 13th day of. Septem- 
ber 1915, in the exercise .of the Insolvency Jurisdiction of the 


. High Court in Petition No. 83 of 1915, in the matter of V, P. L. 


R. M. Ramasami Chetty and V, P. L. R. M. Palaniappa 
Chetty—[Insolvents. 

A Hindu father and his only son, the two respondents, were 
adjudicated insolvents on 28th January 1915 on the petition of a 
trade creditor, about 9 months after the son (the second insolvent) 
attained majority. The son applied in September 1915 to have 
the adjudication, ‘so far as he was.concerned cancelled on the ground 
that he was not personally liable for, the debts incurred by his 
father in the cloth trade business begun in 1910 when he was & 
minor, and that he was willing that his share in the ancestral family 
house might be taken by the Official Assignee for satisfying 
the ‘creditors. The application was heard by Bakewell, J5 
who held that,having regard to the customs and manners of 
Nattukottai Chetties (to which caste the debtors belonged) and to 
their practice of usually initiating their minor sons into ths family 
business even during minority and to the fact that the fasher and 
son used the same Chetty Vilasam of V. P, L. R. M. before their 
respective names and carried on business under that V ilasam and 
that the son (2nd insolvent debtor) failed to give notice of the 
repudiation of the partnership under S. 248 of the Contract Act, 
the son was taken in as a member of the family firm by his father 
and continued to be such till he was adjudicated insolvent after 
attaining majority and that he was properly adjudicated insolvent. 
On this view the learned ‘Judge refused to sane! the 2nd insol- 
vent’s adjudication. 

On appeal by the 2nd msolvent, the learned. Judges who heard 
it (Abdur Rahim, O. C. J., and Phillips, J.) differed in their opinion. 
Abdur Rahim, O. C. J., held that the Madras business was not an 
ancestral business inherited by the father and son, but waa newly 
started by the father in 1910 ‘and the 2nd insolvent who was 
then a minor could not give his consent to his father’s treating it 
as a joint family business; that no definite act, such as “allot- 
ment ofa share or distribution of “profits or something of an 
analogous character ° was proved to have been done by the ' 
father ; and that the evidence was insufficient to show that the 

2nd insolvent was admitted to the benefits of his father’s busi- 
ness as a partner when he wasu minor, The leirned Judge 


| 
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further held that even on the assumption that the business was a 
joint family business, the son was not personilly liable but only 
his share in the property acquired out of the proceeds’of the trade 
and in the ancestral property would, under the Hindu Law, be 
liable for the debts. He. relied for his, conclusion on Chelamiah v, 
Varadiah 1, Shanka Krishnamurti v. Bank of Burma 2 
and Bishambar Nath v. Fateh Lal 3. The other learned, Judge 
(Phillips, J.) held on a consideration.of the fact that there was a 
nucleus of ancestral property on whose credit presumably the 
Madras business was started and on a consideration of the con- 
duct of the father and son, that the business was a joint family 
business and that under S. 248 of the contract the son became fully 
liable as a partner for the debts incurred daring his minority. In the 
result the judgment of the senior Judge Abdur Rahim, O. C. J. 
prevailed andthe appeal was allowed. The present Letters 
Patent Appeal was preferred by the Official Assignee and a creditor 
against the judgment of Abdur Rahim, J. 

D. Chamier instructed by Messrs. King and Partridge for 
Appellants. 5 

K. Ramanatha Shenoi instructed by P. Kandaswami for 
Respondent. 

The Court delivered the following 


The Official 
Assignee of 
Madras 


v. 
Palaniappa 
Chetty. 


Judgments :— Wallis, C. J.:—I agree with my “learned Wallis C. J. 


brothers that on the facts of this casé the business must be taken 


to have been started by the 1st defendant as the joint: family 
business of himself and his minor son, the 2nd defendant who 
subsequently attained majority. before the date of the insolvency. 
This raises the important question whether the and 
defendant was liable to be adjudicated an insolvent in 
respect of debts incurred for the purposes of the busi- 
ness during his minority and after he attained majority. As 
‘regards debts incurred during his minority the first question is, 
can he be made liable under S. 248 of the Indian Contract 
Act which makes a minor who has been admitted to the benefits 
of a partnership within the meaning of 5. 247 liable on 
attaining majority for all obligations incurred by the partnership 
since he was so admitted unless he gives public notice within a 
reasonable time of his repudiation of the partnership. It has often 
been pointed out that this section goes much further. than the 


1.1 + (1698) 1. L. R 22 Mad, 166. 
2. = (1911) I. L. R 35 Mad. 692=31 M. L. J: 508. 
8. a (106) I, L. R. 29 All. 176. 
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English Law which does not makea partner admitted during 
minority personally liable after attaining majority except for obliga- 
tions incurred after that date, but I have not come across any 
discussion of the reasons which actuated the legislature in enacting 
this more stringent rule. All the minor members of the family 
who are in existence when a joint family business is started and 
all minors who are subsequently born into it may in one sense be 


-said to be admitted to the benefits of the partnership ; and if this is 


the sense in which these words are used in the Act then on attaining 
majority they all become personally liable for all the outstanding 
obligations of ‘the partnership incurred since the foundation of the 
business or dates of their birth as the case may be The words 
“ admitted to the benefits of a partnership ” appear to have been 
used owing to the incapacity of minors under the Contract Act to 
enter into the agreement of partnership described in S. 239. On 
a careful examination of the authorities I do not find any case in 
which they have been held applicable to the minor members of a 
Hindu trading family. In Samalbhai Nathubhai v. Soméshwar 1 
the learned Judges observed in a somewhat similar case that it 


, Was not a case of an ordinary partnership arising out of contract, 


but a case of joint ownership in a trading business, created shrough ° 
the operation of Hindu Law between members ofan undivided 
Hindu family, and that the rights and obligations arising out of such 
a relationship could not be determined by exclusive reference tothe: 
Indian Contract Act. They, also, observed that the partnership 
created by the descent .of an ancestral trade upon the members of 
a Hindu undivided family has many but not, all of the elements 
existing in an ordinary partnership, and they considered it un- 
necessary to determine “ whether a Hindu who becomes entitled 
to a share in a trading business is ipso facto and without his own 
consent involved in all the liabilities of a partner.” i 
Instead of resting their decision on the provisions of Ss. 247. '- 
and 248 of the Contract Act they decided, as I read their judg- 
ment, independently of those provisions that an adult member of 
a Hindu trading family who left the business to be managed by 
his elder brother and never repudiated his interest in it must be 
held personally liable for the debts properly incurred by the - 
brother in the course of thé business. The debts so far as appears 
were incurred after the appellant had attained majority. In In the 
matter of Haroon Mahomed 2, Sir Charles Sargent C, J. 
1, (1880) I. © R. 5 Bom. 88. 2. (1890) I. I. R. 14 Bom. 189, 
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. and Scott, I. decided that an adult. Hindu who had taken some. 


part in a joint family business and allowed it. to: be carried on 
Without repudiating his interest in it was a partner and personally 
: liable. No reference was made to the Indian Contract Act..In 
Vadilal v. Shah Khushal 1, Chandavarkar,-J., observed that 
“from the mere fact that certain persons are members of a joint 
family, it does not necessarily follow that they are partners in & 
firm which only one of them says is his, unless it was seb up with 
the help of family funds.” But in Gokal Kastur v. Amarchand 2, 
the same learned Judge is reported to have observed during Ake 
course of the argument that it had been held in Smalbhat Nathu- 
` bhai v. Someshwar 3, that the Indian Contract Act does not apply 
to Hindu family basitiess ‘debts ; but, as already observed, the 
learned Judges do not appear to have gone quite so far though 
they no doubt preferred to dispose of the case independently of 
the Contract Act. In the course of his judgment : Chanda- 
varkar, J., who delivered the judgment of the court dealt with the 
question how far the managing member's contracts make the 
other adult members personally liable, and decided that they did.on 


grounds altogether independently of the provisions of Ss, 247 and . 


248 which were apparently held to be inapplicable. He also 
questioned the decision in Chalamayya v. Varadayya, 4 which 
will be réferred to later, Again in Raghunathjt Tarachand v. 
` The Bank of Bombay 5, Chandavarkar, J., in holding that the 
minor’s share in a j int family business was liable for a debt in- 
curred for the purposes of the business, rested his decision on the 
principles of Hindu Law, and .stated that it was unnecessary to 
rely on S. 247 of the Contract Act, Batchelor, J., in his judgment 
in the sare case no doubt was disposed to regard B. 247 as appli- 
cable, but he was only dealing with the question whether the 
minor’s share was liable, and had. not to consider the question 
_ whether, if S. 247 were held applicable, the minor would not 
necessarily be made liable under S. 248 on attaining majority for 
all the outstanding obligations of the firm contracted since he 
acquired an interest by birth. 
As regards Calcutta, Johurra Bibee v. Sreegopal Misser 6 was 
‘decided without , reference to the Contract Act. In Joykisto 
` Cowar v. Nittyanund Nundy 7 a bench ‘of three Judges consisting 


1. (1902) I. L. R. 27 Bom. 167, 159. 2, (1907) 9 Bom. L. R 1289 at p. 1290, 
3. (1890) I.L R 6 Bom. 88. 4. (1898) LIR. 22 Mad. 168 : 9 M.L J. 8 
5, (1909) I. L.R. 84 Bom. 72. 6. (1876) 1. D. R. 1 Cal. 470. 

: ~ 7. (1878) I. L. R. 8 Cal. 738 < 
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of Garth, C. J:, Markby; J., and Mitter, J.;. decided that 
thé minor’s share was liable on the analogy of S. 247 of the. 
Indian Contract Act, but did not’ apparently consider that the 
minor had by birth been “admitted to the benefits of the partner- - 
ship,” within the meaning of S. 247 so -as to make that 
section and S. 248 applicable. In Bemola Dossee v. Mohun. 


- Dossee 1, the question was, whether a mortgage of joint family 


proparty for the purposes ofthe joint family business was binding. 
on the joint family, and it was held that it was without reference, 
to the Contract Act. 


Lastly, in Lutchwmanen Chetty v. Sivaprakasa Mudaliar 2, 
Sale, J., held that a- Hindu infant who, by birth and jaba kanan 
acquired an interest in a joint family business did not necessarily 
become a partner, and could only become a member of the partner- 
ship by a. consentient act oñ the part of himself and his partners. 
The observations in Sanyasi Charan Mandal v. Asutosh Ghose 8 do' 
not refer to the question of personal liability after attaining majo-' 


_ rity for debts contracted during minority.. Anant Ram v. Channu 


Lal + was a case of a member of a jot Hindu family entering 
into a partnership with strangers, and. has no bearing on the 
present question. In Biskambhar Nath v. Fateh Lal 5 it was 
held that a member of a joint Hindu trading family ‘who after’ 
attaining majority never took any active part in the business or 
had any concern with its management directly or indirectly after 
he attained majority could not be held personally liable for debts 
incurred by the managing member of the business after he attain- 
ed majority. Distinguishing Samalbhai Nathubhai v. Somesh- 
war Mangal 8 and In thes matter of Haroon Mahomed? and 
approving Chalamayya v. Varadayya 8 Stanley, C. J., held that 
the managing member of such a business could not pledge the’ 
separate estate. which another member might acquire “ unless.it; 
be that by some consentient act on the part of the latter he hası 
accepted the position of a partner and ratified the eeneachions out! 
of which the obligation to the creditors arose,” citing with 
approval the observations of Subramania Aiyar, J., in Chalamayya, 
v. Varadayya 8. 








b Cal, 792. 2. (1899) I. L. R. 26 Oal. 349. | 


1, (1880) I. L, R ; 

> 8. (1914) I. L: R, 42 Cal; 295; 983. 4, *(1908) 1. L, R. 25-All. 878, . `: 
5. (1906) I. L R. 99 All. 176. 6. (1830; I. L. R. 5 Bom. 38. 
7. (1890) I, L, R. 14 Bom 189. 8. (1998) 1. L. R. 92 Mad. 166. 
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.. » The position of the minor members of.a joint Hindu trading The, Official 
family is described in paragraph No. $00 of Mr. Mayne’s Hindu ia 
Law where it is pointed out that, where the business is curried v. 

ae z i | . Palaniappa 
on in partnership with strangers, there can be no question of the Chetty 
minor members of the family becoming members of such a Wallis GK 
partnership by birth. This view has been affirmed in the recent ear 
Full. Bench decision. in Gangayya v. Venkataramiah 1, He then . 


goes. on to consider. the case of the ,business being carried on 


. Wholly by members of the family, and takes the view. that the 


minor members do not become partners by birth even in these 
cages. ` > 
The interest of a minor ina joint Hindu family. business, a 
whether’ existing at the date of his birth or founded during his 
minority is acquired by virtue of his belonging to the family and 
does not depend on any agreement on his part or on his admission 
by the other members of the family to the benefits of the partner- 
ship. Consequently I think that such minors are nob governed 
by Ss. 247 and 248 of the Contract Act. This, I think, is in 
accordance with the weight of authority and there is no direct 
authority the other way. Further, I think that the fact of a 
minor helping in the family business as in the present case does 
not constitute admission to the benefits of the partnership within 
the meaning of S. 217. of the Indian Contract Act, but may 


"be referred to his position as a minor member of the family. 


Dealing with the present case independently of the Contract 
Act, I think that the : 2nd defendant by tiking an active part in 
the business after attaining. majority has.made himself personally ` 
liable fot obligations of the business’ contracted after. attaining 


“majority. it is therefore unnecessary’ to consider what would 


have been the. extent of the mindging member's authority to 
pledge his personal credit if after attaining majority he had taken 
no part in the management, a point.as to which the decisions [ 
have quoted are, not easy,-to reconcile, «s 4 A 


As regards obligations contracted , during minority, there 
is no case in the reports in which it has been attempted to make 
a member of a Hindu trading family personally liable for such 


~ obligations, and to adjudicate him an . insolvent merely. on the 
‘ground that he took an-active part in the business after attaining 
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majority or both before and after attaining it. No such result 
follows in England where a minor partner after attaining majority 
continues in the partnership. If such an obligation is to be en- 


“ forced in. India, it can only be on the analogy of S. 248 of the 


Contract Act which as I have shown is inapplicable. I am not 
prepared to extend the operation of that section beyond the cises 


` which directly fall within it so as to impose for the first time ap- 


parently on the members of a Hindu family a personal obligation 
for debts contracted in the family business during their minority. 

In this connection I may refer to the observation of Sausse, C. J. 

in Ramlal Takursidas v. Lakhmichand Muniram 1 which was 
cited with approval by Stanley, C.J., in Bishambhar Nath v. 
Fateh Lal 2 that “ the recognition of a trade as inheritable pro- 
perty renders it necessary for the general benefit of the family 
that the protection which the Hindu law generally extends to the 
interests of a minor should be so far trenched upon as to bind 
him by acts of the family manager necessary for the carrying on 
and consequent preservation of that family property ;- but. that 
infringement is not to be carried beyond the actual necessity of, 
the case.’ It is in my opinion going beyond the actual necessity 
of the case to hold members of a Hindu trading family personally 
liable for debts contracted during their minority and I am there- 
fore of opinion that the 2nd defendant is only personally answer- 
able for and liable to be adjudicated an insolvent in respect of 


„debts incurred since he attained majority. As there were no such 


debts, the appeal fails and must, in my opinion, be dismissed 
with costs. 
Sadasiva Atyar, J. : This Letters Patent Appeal was argued 


with reference to the following questions — 


(1) Did: the 1st insolvent debtor V. P. L. R. M. Ramasami 
Chetty when he started his Madras business: in 1910 intend it to 
be an individual business of his own in, which the gains were to 
be his self-acquisitions and the liabilities were to be his personal 
liabilities or did he intend if to be a family’ business in which his 
minor. son V. P. L. R. M. Palaniappa Chetty, the 2nd insolvent, 


“was tobe a sharer as the undivided member of the joint Hindu 


family consisting then of the father and son ? 


(2) Is a Hindu father, of the Nattukottai Chetty caste 
entitled to begin a trade business in such a manner that it be- 


PRETE ER E OO A aaa 4 ee Tg 
1. (1861) 1 Bom. H.C. R. App. 61. 2. (1906) 1. L. R. 29 A “176 at 181. 
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\ . 
comes an undivided family partnership business in which his 
minor son gets an interest along with his father ? i 


+ (8) Taking it às the law that a minor member of a trading 
joint family is not liable for the trade debts beyond the extent of 
his interest in the family property - (in other words, that the 
property which belongs to the minor by collateral inheritance 
etc., as his separate property is not liable for such debts) does that 
same limitation on lisbility apply also in favour of the adult male 


members of the family partnership’ provided they do not take. 


active part in the conduct of the business? 


(4) Does section 248 of the Contract Act (or, ab any rate, 
the principle of that section) apply to a member of a joint family 
who got an interest in the joint family trade when he was a minor 
and who after attaining majority did not give public notice within 
reasonable time of his repudiation of his membership in the 
partnership ? o 
© (5) Has the 2nd insolvent petitioner by his conduct after 
he attained majority and by his non-repudiation of the partnership 

` by public notice become ` personally liable for all the obligations 
incurred in the family trade by his farhor during his (Znd insol- 
vent’s) minority. 


Both the father and the son, the two: respondents, were ad- 
judicated insolvents on 28th January 1915 on the petition of a trade 
creditor about9 months after the 2nd. insolvent attained majority. 
The 2nd insolvent applied in September 1915 to have the adjudi- 
cation so far as he was concerned cancelled on the ground that he 
was not personally liable for the debts incurred by his father in 
the cloth trade business begun in 1910 when he was a minor, and 
. that he was willing that his share in the ancestral family house 

might also be taken possession of by the Official Assignee for 
satisfying the creditors. 
Mr. J ustice Bakewell h-ld that, haves regard to the customs 
and manners of Nattukottai Chettys and their usually initiating 
their minor sons into the family business even before they attain 
‘majority, to the father and the son using the same Chetty Vilasam 
of 4 or 5 initials before their - respective names, to the business 
having been carried on under that Chetty Vilasam and-to the 2nd 
insolvent-debtor’s baving failed to give notice of the repudiation 
referred’ to in 5, 248 of the Contract Act, the 2nd - insolvent 
was taken in asa member- of a family firm by his father and 
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continued to be such till he was adjudicated insolvent after hei 
attained majority and that he was therefore personally hable for: 
the debts of the firm and that he was properly adjudicated insol-} 
vent, On this view, he refused to cancel the 2nd insolvent’s, 
adjudication. ‘he question whether S. 248 of the Contract, 
Act directly applied or whether the principle of that section: could, 
be applied’ to Hindu family trading firms or whether there should, 
be active.carrying on of trade even as regards an adult member. 
of the firm in order to make him personally liable and whether, . 


‘the 2nd respondent did actively carry on such trade after he, 


became an adult have not expressly been dealt with in the learned. 
Judge’s judgment. On appeal by the 2nd respondent, the learned 
senior Judge (against whose judgment this Letters Patent Appeal, 


_ is filed) held that as the Madras. business wus not an ancestral 


business inherited by the father and son, but was started by the 
father newly in 1910 and as the 2nd respondent who was then 
a minor could not give his consent to his (father’s) treating it as a, 
joint family business and as no definite act (such as “allotment 
of a share or distribution of profits or something of an analogous, 
character”) has been proved to have been done by the father, the 
evidence was insufficient to show that -the 2nd respondent was, 
admitted to the benefits of his father’s business as a partner when 
he was a minor. The learned J udge further held that even 
if the business was a joint family business, the appellant, 
would not’ be personally liable; but: only his share in. 
the property acquired out of the proceeds of the. trade 
and in the ancestral property would under the. Hindu 


“Law be liable for the debts. He relied for this conclusion 


‘on the decisions in Chalamayya v. Varadayya 1 and in Sheik 
Ibrahim Tharagan v. Rama Aiyar, 2 (The name of the case 


_ Should be Sanka Krishnamurthi v, Bank of Burma). The other 


learned Judge (Phillips, J.) held on a consideration of the fact that 
there was a nucleus of ancestral property on whose credit presum- 
ably the business at Madras Was launched and on a consideration, 
of the conduct of the father and son, that the business was a joint 
family business and that under S. 248 of the Contract Act the 
and respondent became fully liable as.a partner for the debts 
incurred during his minority. 
On the.questions of fact, involved in the case, I am, after the | 
best consideration which I have been able to give to them, inclined : 
1. (1898) I. D. R.22Myad-166, . 2. (1911) L L. R. 85 Mad. 692. ` 
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to agree with the trial Judge and with Phillips, J, that the father 
intended it from the very beginning to be a joint family business ` 


bélonging to himself and his son and that the son accepted the posi- 
tionafter he attained majority. ` T'he evidence required to arrive at 
such a conclusion need not be so strong in the case of Nattukottai 
Chettys whose ancestral properties even are presumed to be involved 
in-all the trade businesses carried on by them (see Chidambaram 
Chetty v. Ramasami Chettiar 1, and Arunachallam Chetty v. Velli- 
appa Chetty 2, The Bank of Bengals. E. P. Ramanddhan Chetty 8 


fod A. A. 0, No. 319 of 1914 as in “the case of Hindus belonging - 


to a community whose family business is not trade. It appears 
from one of the affidavits on record that the father and son raised 
Rupees 3,(00 on the mortgage of their ancestral house in respect of 
certain debts connected with the Madras business and it is signi- 
ficant that this allegation in the affidavit on the other. side has 
| not been sought to be denied by the.respondents in the evidence 
given before the court by them. Thougha partnership under S. 

239 of the Contract Aci is based on “agreement” and though a 
` minor cannot enter intoa valid agreement as regards other matters, 
S. 247 of the Contract Act allows the. admission of a minor 
partner into a business, thus creating an exception to the usual 
rule as to agreements being valid only as between majors, Further, 
partnership in a family business does not depend upon theconsent 
of the partners in many’ cases (see Anant Ram v. Mansa Ram 4) 
but upon the family being-a trading family and the business being 
conducted for the benefit of the family, persons born, into the 
family from time to ‘time becoming pittners as a matter of course. 
While the acts of a son who assists his father in the latter’s 
separate business may not be evidence’ of partnership ina case 
where the father does not belong t? a trading community (See 
Narasimhappa v. Chinna Kenchappa 5), the fact that a Nattu- 
kottai Chetty’s son assists his father in the trade business carried 
on under the family Vilasam, both while he was a minor and after 
he become a major raises. a reasonable inference that he was 
‘always a partner with his father ina family business, I think 
that the right of a Hindu father belonging toa trading com- 
munity to begin a lawful and ordinary trade business as a joint 





“4. (1914) 27 M, D. J. 681. 2.. (1914) 97 M. D, J. 654. 
3. -(1915) M. W. N: 160. 4. (1916) 32 T. 0. 780. 
6. (1917) 38 I. G: 244. 
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family busines in which himself and his minor: sons were tobe’ 
partners cannot be disputed. - Pai 


On the above conclusions I think 8. 248 -of the Contract 
Act applies and the 2nd respondent hai become liable (on the date 
of thé creditor’s petition) equally with his father for the ‘trade 
debts ‘contracted by his father from the very beginnug of the 
business. os 


“As regards Chalamayya v. Varadayya 1, ‘it was’ not a cage 
of a debt due by ‘a partnership family | business ‘to which S: É 
248 of the Contract Act could be applied but an ordinary family, 
debt incurred by the manager for a family purpose. Though that’ 
case could be, distinguished on that ground, I wish to state that, 


< in my opinion, the adult junior members of a joint Hindu family 


and the minor members after they ‘attain majority are personally, 
liable and to the extent of their separate properties also (that is, 
not merely to the extent of their interests in joint family pro- 
perties) for debts incurred for family necessities by the managing 


-member who is the agent of tha family entitled to pledge the 


credit of all the family for debts incurred for - family necessity—I 
think the ‘texts quoted :by Subramania Aiyar; J., ab, pages 
170 and 171 clearly. imply. such | personal and extended liability, 
I am, with great respect, unable: to agree with the learned: Judge 
in his interpretation of those texts. In Gokal Kastur v: Amar- ` 


_ chand 2 Chandavarkar, J. in considering Shalamayya v. Vara- 


dayya 1 says at page. 1292 :.;“ whether that decision -laying down 
that principle was correct nori to Hindu Law or not, it is 
unnecessary to decide in the present case. Itis sufficient however. 
to say that we have serious, doubts about the correctness of the 
principle” s I am further, inclined to doubt the correctness of the 
decisions quoted to us that the personal liability of, the adult male 
members in a joint fami ly partnership depends on their being. 
proved to have taken an ac-ive puri in the business. As regards 
Sanka Krishnamurthi v. Bank of Bur mı 3 the defendant i in that 
case was a minor even on the date of the suit and the direct ques- ` 
tion involved was the rigħt of the minor's m ther acting as ‘his 
guardian to give a power of attorney to` an agent of such a wide: 
character as to make the minor. personally liable for debts incurr- 
‘ed by such agent even in fraud of the minor and whether ‘when ` ` 


1. (1898) I. L. R. 22 Mad. 166. _ 2. (1907) 9 Bom. L. R. 1389. 
8. (1911) I. L. R. 35 Mad. 693; - 
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the guardian herself cannot: urini the benefit of jademiity ‘against The Official 
the minor's property, the orgli cals cliint@ny right of subroga- Anignae of 
tion to that benefit, ‘As vepardé the obs@Fvations in ‘Waghela v. 
Rajasanjiv. Sheikh Masludin, 1 all that theyzanidunt to is that the gered a 
covenant of a mere guardian ‘catunot impose2 Psrsonal liability on Sadasivi 
the minor ward. But the personal liability 6fa minor partner for Aiyar, J, 
a family partnership debt is created ‘not by: tlie contract made for 

of partnership law by which the debt- incurréd by a major. „manager 

of. Hindu family partnership business nas td, ae paid personally by 


the minor: members also. vdeo tg 8 $ nn Se, ji 


l | In the'result, I would hold- -that both independently of the 
Contract Act, that is, by the. rules af Hindu: Law and by 5. 248 
though it, is not necessary ti T “on it) the ‘Ona respondent was 
personally lable for all the debfs in respect: “of the non- payment, 
of which he was adjudicated an insolvent arid I would * restore the. 
judgment of Bakewell, J. allowitig the’ appeal Fig” i 


Spencer, J. —The guesti6ii for our decision’; is whether the "Spencer, J. 
respondent, who belongs to ‘a-Nattukottai Chetty- trading family is 
„personally liable for thè trade-débts of that family incurred before 
he attained majority, or whether he i is not liable.at all personally. 


The-respondent attained majority in ga 19 14--and was adjudi- 
cated insolvent in January 1915, - PRO A 

If he was`a partner, it will follow: feom 5. “249 of the 
Contract Act that-he is personally liable for the ordinary debts of 


` the firm incurred while he was a partner. PK 


Persons, who by their words or conduct. lead others to balov l 
them to be pårtners and persons who get credit by allowing them- 
selves to be represented as partners incur all the, Fesponebilisy of 
partners under Ss, 245 and 246; 4 agree 

, Minors in this country are. incapable of ‘becoming partners in 
‘their own tight, as by S, 11 of the Contract Act they are declared 
to be not competent to contract. But ‘they’ may be admitted 
under 5. 247 to the benefits of partnership, upon which their 
share “becomes liable although ‘they incur do personal liability, 
‘Such; persons | on attaining majority” become tpo facto liable under 
S. 248 for all- eee incurred by the este from the 


aoe 


KG (1887). L. R11 Bom, 651. 
Ld 
62 7 


\ 


1 
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Tha Official date of their admigsion to the ‘benefits, unless they pakan 


“Sis repudiate the partnership: 


Palantapra l Such. being the- gotieval effect of the Contract Act on the 
Chatty. question; I will first consider the respondent's liability for ‘the 
Spencer; J, - firm's debts incurred during his>zmajority. In “Nattukottai 
Chetty families “there i is ordiniarilly, no distinction made between” 
7 the trade assets afd; ‘the’ family: ; property ‘(vide ` Chidambaram 
Chetty v. Ramêsami Chettiar Y and Arimachallam Chetty yo 
x? Vellayappa Chitty 5y, -- Tb hag ilo been’ shown that inthis 
particular farnily ` any family ful id -was kept apart from the . 
trading capital. No Attempt has’ ‘been made to prove that the . 
respondent af, any: time repudigted-«the partnership. There is 
evidence that the mespondent both when a minor and when adult, , 
took an active part in the business of the shop, sitting by the - 
safe, looking after the accounts,- collecting money, and signing 
receipts for the delivery of bales of piece-goods, There weré-4 or ` 
5 gumastahs in the shop, but the: vegpondent, unlike them, receiv- > 
ed.no salary for. the, igvork he did-in dia” father’s business, 


- The practice of ‘Matiutcotiai’ Chetty firms trading under trade 
initials has been frequently recognised i in decisions of this court, 

- One of such decisions:is that of Mungumal Jessa Singh v. A.LV. 
R. C. T. 3, The initials under whigh this family traded appear to 
chave been V. P. L. R. M. The ‘affidavit presented by the res-_ 
pondent to the Insolvency Court “commenced thus :—“ 1. V, P. 
L. R.M. Palaniappa, Chetty, gon, of V. P. L. R. `N. --Ramasamy 
Chetty, a Hindu of the Nattukottai Chetty -caste, aged about 19 
years, * * $,  * do ‘hereby solemnly. and sincerely ` 
affirm, and say as follows,” “and was signed in Tamil by the res- 

H _.  pondent, “V. B. L., R. Ñ, „Palanfáppr Chetty”, thus denoting his 
consciousness that he ‘belonged : to the V. P. L. R. M. firm. of‘ 
which his father, who b prefixed the- same initials to bis name, was . 
a Pease: nee 


I ‘think that the respondent’ s candi in taki an active 
part in thé business | ‘after becoming. & major was such as to lead 
others to act on the beliet that he was a partner. He was also in 
5 .words of Melvill; J.;-in-Samalbhai Nathubhai v. Someshwar 4 

“joint owner of a trading: ‘businéss created through the operation 
d Hindu Law between the members. of’ an undivided Hindus 


T (1914) mi L. J. 681. f 2, (1914) 27 M. L. J. 654. 
3. eee L. T. 09 < . 4 (1880) T. LB, biBom. 88, 
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family,” L re the principle laid dow 1 by Chandavarkar, J. 


co-parceners in a joint family is a al business. It must also 

be shown that the business was.set up with the aid of family 
‘funds. -This follows in the present case from the fact that the res- 

- pondent belongs to a Nattukottai Chetty trading family and that in 
such families the decisions in Chidambaram Chettiar v. Ramaswami 
Chetty 2 and Arunachellant Chetty -v. Vellayappa 8, quoted above, 
recognise the existencé of a certain custom. It has further been 
shown that the respondent took an active part in his father’s business. 
The onus therefore would lie on him of proving that he was not a 
partner during his majority, I think that both under Hindu Law 

“and under the Contract-Act the respondent: would be personally liable 
for partnership debts incurred after he came of-age. It is how- 
ever conceded that all the debts concerned in this adjudication were 
debts incurred during the respondent’s minority. 


The question of the respondent's pergonal liability. for debts 
incurred during his minority isa more difficult one. His share 
is no doubt liable under Hindu Law. (Vide Raghunathjt Tara- 
_chand v. The Bank. of Bombay £) If he was not a GO-parcéner 
in a trading family, his share would still be liable if he was admit- 
ted while a minor to the benefits of partnership (S. 247 of the 
_ Contract Act), but not otherwise, > . =, 


But as I observed in Gangayya Ve Venkatramiah 5; a definite 
and conscious act on the part of the other partners is needed for 
admitting a minor to the benefits of partnership, I do not find 
that it has been anywhere defined what‘are the acts which would 
- constitute admission to the-be.efits of ‘partnership, Mr. Justice 

Abdur Rahim considers thaf-it. implies some -definite act such as 
the allotment of a share or the distribution’ of a part of the profits 
or something of an analogous character, In Anant Ram v, 
Channu Lal ô, there is an observation that. admission to. partner- 
ship can “ably be with the unanimous consent of those who are 
-already partners, : Iam clearly of opinion that admission to the 
benefits of partnership means something mere than the mere 
‘incident of birth in a particular family. “The equivocal acts of the 





1, (1902)-1. L.R. 27 Bom. is7, =. , 2 (1914) 27 M. LJ. 631. 
8, (1914) 97 M. L. J. 654. - 4. ` (1909) I. L. R. 84 Bom. 72. 
5, (1917) 84 M. L. J; 271. 6.. 1908) I. L. R. 25 All, 378, 
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respondent during his minority would a! have the effect of invest- 
ing him with the responsibility ofi ia partner. I think that 
Ss, 245 and 246 of. the Contract Act can be applied only to the 
conduct of persons “who are competent to contract and not to 
minors. Mr. Mayne in his Hindu Law says that one of the 


‘principles of partnership in England which is that a partner must 


be a person to whom the other partners are willing to delegate 
their authority and capable of binding them by their acts is the , 
same in India. This would naturally exclude minors. Also no 
new persons can be introduced into the management without _ 


‘special agreement. A manager is chosen for his special aptitude 


for business. So algo it would appear that not every minor born | 


-in a trading family would, as a matter of course, be ‘admitted to 


the benefits of partnership, but that there must be some agree- 
ment on the part of the partners to. admit him, some ‘‘consentient 
act’ as Mr. Justice Sale calls it in Latchmanan Chetty v, Siva- 
prakasa Mudatiar t 


In the present case, there being no proof of the respondent’s 
admission to the benefits of partnership during his minority, he 
is not personally liable under 5; 248 of the Contract Act for- 
debts incurred by the firm: during. his minority now that he has 
attained majority. 


Equally heis not personally liable under Hindu Law for 
debts contracted by the manager of the firm during his minority, 
for it is settled law that a personal liability cannot be imposed on 
a minor by the covenant of his ‘guardian and manager, vide ` 
Waghéla Rajsanji v. Shekh Masludin 2, Maharana Shri kan- 
mal Singji v. Vadila Vaithat Chand 8 and Sankalerishnamurtht 
v. The Bank of Burma, £ 

In the result, I agreé ‘With the learned Chief J ustice that the 
respondent could have- been, declared insolvent in respect of debts, 
if any, incurred during his majority, but that debts incurred before ° - 
that event should not be taken into account in the adjudication 





proceedings. 
A.V. V. 
cr 
1, (1899) L D. R. 36 Oal. 349, 2. (1887) I. L. R. 11 Bom. 551. 


8, (1894) I. L. R. 20 Bem. 61. 4. (1911) I. L R, 85 Mad. 692, 
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ING TAE HIGH COURT OH. JUDICATURE : AT. MADRAS. 


“PRESENT :—MR. T USTIOE ABDUE Ramm AND’ MR. Justiox 


SESHAGIRI AiyaR. ` ; => 


1. Meenakshisundara Mudaliar alias e i (Defendanis) 
Thyagaraja Mudaliar, 2. ‘Vaithilinga Wa fete on, f 
Pillai’ . Ea si Beee | | 
: pi f ace : Le, aa 7 
Rathnasami Pillai EENE E ECAN , Respondent, (Plaintiff). 


f Specific pérformance—Agreement to “gueule 'morigagi—Part, of consideration 
paid—Specific performance, if enforceable~on payment of balance-~Deed —Con- 
struction—Agreement to lease or ner ane sadha ah an Rai gana ‘Act 8 17, ol. 2 
(V).. 

Ki A document, to which the plaintif and the first defendant were paras) pro: 
vided, that tho first defendant was to execute in ‘favour of the plaintiff a swami- 
bhogam ‘for 20 -years from Ist May 1916 on receiving froni him Rs. 5,000, that the 
entire amount including the interest-thereon should be realised by ‘enjoyment of 
the swamibhogam, and that the plaintiff should "pay, the first ‘defendant 100 
Kalams of paddy, Rs. 800 in cash and 800 bundles ‘of straw every year and 
at the expiry of 20 years‘deliver the land to the 1st defendant. The document also 
stipulated, that if there was a delay in payment,, the sumiof Rs. 750 was to be 
added to the amount ‘and the plaintiff was to supply labour of 50 workmen every 


year, and that if Rs. 5,000 were paid at the end of 8 years, the plaintiff should ' 
receive it and give up possession of the properties and the swamnibhogam would- 


be cancelled. The question’ was whether the -deed. was an agreement to, grant g 
mortgage or lease. : 


Held, that it was an agreement to execute a mortgage and aa such did not 
requira registration. i Š 7 

-Per Abdur Rahim, J. :—The exact nature of'a transaction must be foúnd with 
reference to the intention:of the parties. That: intention- has to be gathered 
mainly from the internal evidence furnished-by the document itself. with such 
light as may be derived from the surrounding circumstances. The essential test 


to be applied to such cases is whether by thé transaction in question the debt was’ 


seoured or satisfied. Ifthe former, it would be a motigage, otherwise a lease. 


Por Seshagiri, Aiyar; J.—Even if the document ba regarded: as æ combination. 


an agreement to mortgage and an agreement to lease, “it does not require registra- 
tion, At best, it is only an ag remen to execute an anomalous Mortgage. 


“Where: a person had advanced part of the consideration ‘agreed upon for exeau- 
tinga mortgage, and sued for specific performance on payment of the balance, 

- Held, that no specific performance should be decreed and that the lender was 
50 sntitled to damages for breach of contract, if the borrower was seady to -pay 
off the advance at once ; if not, specifie performance should be decreed on payment 
of the balance. 

English and Indian Case-law discussed. 


- Appeal against the decree of the Court of the Subordinate 
Judge of Kumbakonam in Original Suit No.-17 of 1917. 











* A. B, No. 271 of 1917. ° arid, 3rd and 25th April 1918, 
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Meenakshi. . A. Krishnaswanvi diyar, M. Subbaraya Avyar and K, Bala- 
stadia _ subromania Aiyar for Appellants, 
T.V. Muthukrishna Aiyar and 4. Swaninadha Ai yar for: 
Fillsi > Respondents, 
e; The Court delivered the following 
Role. - Judgments — Abdur Rahim, J. :—The delenidanta in the suit 
. have appealed from a decree of the Subordinate Judge of Kumba- 
konam by which he.directed specific perfcrmance of an agreement ` 
(Exhibit, A) executed by the Ist defendant on 31st October 1914 
in favour of the plaintiff, The first point taken is that the tran- 
saction in question was an agreement to grant a lease and as it ` 
was not registered it could not be specifically enforced. ~ The second 
- and alternative objection to the decree, is that supposing it to be 
an agreement to execute.a mortgage as found by the Subor- 
dinate Judge, eveh then all that the plaintiff. will be-entitled to 
would be damages ard not a decree for specific performance, 
As regards the first question we have been referred to 
a number of decisions some of which seem to be inconsis- 
< tent with the others, but itis not necessary to discuss them in 
‘any detail. In none of these cases, the question ` arosé with re- 
ference to the application.-of the Registration Act; In most of 
` them the nature of the transaction had to be considered in connec- 
tion with the provisions of the.Stamp Act or the Limitation Act, 
That a transaction may combine the features partly of a lease and 
partly of a mortgage, does not admit of any dispute,. That seems 
“ta be the nature of what is known as the’ Zuri- Peshgi lease in 
` Northern India or a kanom in Malabar (Vide Bengal Indigo 
Company v. Roghobar Das, 1, , Nellaya Variyathsilapant v. Vada- 
- kiyat Manakal. Ashtamurthi 2, and Gopalan Nair v. Kùmhan 
ae ‘Menon 8), -The Stamp Act eouténiplates and provides (a) for an 
instrument comprising or relating to ‘several distinct matters (8. 5) 
and (b) for an instrument, so framed as` to come within two 
or more of the descriptions of transactions on which duty ig 
payable under. the ‘Act, ‘We are not concerned’ in this 
case with ‘an - instrument of the first class. . The question is 
“whether Exhibit A. is an agreement for the execution of an 
oe ' instrument which ‘would fall within the definition both of a 
mortgage and a lease, or only of one of such trangcations. Supposing < 
- it is the former,.if the question were as to the duty payable, the ` 


ah ange L.R 24 Gal. 272, 210, O A (1850) a L. R. 8 Mad. 383, : 
l (1907) I. L. R. 80 Mad. 86 
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Stamp Act provides’a simple answer. But the matter involves 
obvious difficulties when the questian-arises as to the application of 
the Limitation Act or the Registration Act to such transactions. 
For then we have to find out the exact nature of the transaction 
taken as a whole before it cin be ascertained which -particular 
article of the Limitation Act is applicable or whether the dozu- 
ment is compulsorily -registrable or not, The solution in my opi- 


nion has to be sought in what was the intention of the parties, 


whether the transaction was intended’to be a lease or a mortgage. 


This .is the principle to be deduced from the rulings. In ° 


NellayaVartyath. Silapant v Vadakiyat Manakel Ashtamurthi 1,4 
Full Bench of ‘five Judges of this Court laid down that the 


` quéstion whether a kanom was to be regarded as. a lease 


or a mortgage depended upon the object for which the tenure 
was created. There the question arose with reference to limitation. 


The learned Judges observed, “In some cases it (that is, the kanom) _ 


may be a mere lease, a sum being advanced as security for the rent 
or for proper cultivation, to be repaid on the expiry of the term. 
In other cases, and most frequently, it is created as a lease by 
way of mortgage to.secure a loan advanced to the jenmi (pros 
prietor) + j%** # .* The Limitation Act has no pro- 
vision specially applicable to tenures of a mixed character, 
*  *  %*  * For the purposes of limitation when, as is 
alleged in the case before us, it is intended as a mortgage, we must 


apply to it the law of limitation applicable to mortgages.’ In 


. Tukaram, v. Ramchand 2, which was a Fall Bench deci- 


‘sion of ‘the Bombay High Court, the question was raised 
with reference to a claim for ~redemiption. and the principle 
applied was what was intended by’ ‘the parties to the tian“ 


saction, That intentioa has to be ‘gathered mainly from the 
internal évidence furnished by the document itself with such light 
as may be derivedifrom the surrounding circumstances in which 
the transaction had its birth, The essential test to be applied to 
such cases is whether by the transaction in question the debt was 
secured or satisfied ; If the former, it would be a mortgage, other- 
wise a lease. This seems to be the ratio decidend: of another 


Full Bench ruling of this Court in Reference under Stamp Act. 3: 
Mr. A; Krishnaswami Aiyar, the learned Vakil for the appellants,. 


' (1880): I. L R.3 Mad, 382. ~ 2. (1901) LL. R, -26 Bom. 263, 
a aes "8. (1888) I. L. R 7 Mad,-208, © 7 
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relied upon a recent ruling of a Division Bench in Kammara Peda 
Subbayya v. Kararha Chennappa 1. In that case the learned 
Judges accepted the principle laid down by the Full Bench in 
Reference under Stamp Act’ 2 and whether their interpretation of 
the particular documents which they had to consider was correct 
or not, that is not a matter with which we are concerned. 


The document in question i in the present suit provides that 


_ the Ist defendant is to execute in favour of the plaintiff a swami- 


bogam for twenty years from 1st May 1915 on receiving from 


| him Rs. 5,000, that the entire amount including fhe interest 


thereon shall be realized by. enjoyment of the swamibogam, and 
that the plaintiff should pay the 1st defendant 100 kalams of paddy, 
Rs. 300 in cash and 300 bundles of straw every year and at the ex- i 
pity of twenty years deliver the land to the Ist defendant. The 
document also stipulates that if there be a delay in payment, a sum 
of Rs. 750 is to be added to the amount-piyable and that the plain- 
tiff is to supply labour of 50 workmen every year. It concludes 
with a provision that if the Rs. 5,000 be paid at the end of 8 — 
years, the plaintiff must receive it and give up possession of the 
properties and the deed will he cancelied. It was not suggested by 
any one at the bar thatin this cise there were two distinct 
matters; a lease and a mortgage embodied i in one document. The- 
transaction is either a lease or a mortgage and for purposes of the 
Registration Act must >be treated as one document, In. my 
opinion, the intention of the parties was to secure a debt and not. 
to satisfy it, within the meaning of -Reference under Stamp Act 2, 
No doubt there is a stipulation for the payment of a fixed quantity 
of paddy and money to the lst defendant, but even here the word - 
‘rent’ is not used. There i ig ‘also provision fo. the supply of labour 
which is an unusual term in a mortgage. But the rest of the provi- 
sions clearly show that the parties contemplated a security. The 
benefit to be derived by the plaintiff i is in so many words said to” 
be by way of interest, and the last clause of the document provides’ 
that the Ist defendant may redeem the property by the payment of 
the amount borrowed at the end of 8 years. It has been argued that 
the transaction does not fall within the definition of an usufruc- 
tuary mortgage as given.in S. 58 of the Transfer of Property Act, 
but the Act clearly contemplates mortgages other than those 
defined in the Act. | I hold, therefore, that Exhibit A is an 
1, (1914) 28 M. L. 5.803." =. 8." (1888) I D. R. 7 Mad, 908, 
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agreement to “grant a mortgage and as such does. not . require 
registration. 


‘Then, was the Tia Court. right i in ` | decreeing specific per- 


formance.. of this agreement, or is the: ' proper - remedy of the 
plaintiff by. way of `damages.? It is settled . law: that the Court 


`- will not specifically enforce an agreement to lend or- to borrow 
money whether on security or not (see! Rogers v. Challis 1, 


Sichel v. Mosenthal %° and Larios’ v. ` Bonany Gurety 8, 
But specific performans was ordered “in “Ashton v, Corrigan, * 
and in “Hermann v., Hodges,® » Where the money’ had 


actually been advanced and all that reniained to be done was thé p 


execution of the mortgage agreed upon. In Ashton v. Corrigan 4, 


Sir John Wickens, V. O. said, “I doubt whether a. ‘contract a 


exeçute a mortgage, which the mortgages may’. enforce by a salé 
the day after its execution, is one which the Court will specifically 
perform ; and I know of no-reported case in which such relief has 
been given where the right to it has been contested. However, on 


the authority of the cases cited from Seton on Decrees, I will make 


- the decree,” In Hermann v, Hodges 5, 5, where the defendant did 


not oppose the decree, Lord Selborne, L. C., said that he had no: 
doubt of the propriety of making the dectee asked for, unless the 
defendarit was prepared to. pay off the ‘advance at once, Both 


were cases in which, go far as one can Bather, the entire amount 
had been advanced. That is also how thè scJpe of the rulings i is 


stated in Fry’s ‘Specific Performance (5th Edition), Section. 54, l 


page 24, and Halsbury’s Laws of England, Vol. 27, Section 125, 


page 73 and Volume 21, Section 135; page ‘15, The question 


- then is whether specific performance ` cin be dacreed where only 


‘a part of the advance has been made. In ‘the last refarence it is l 


stated in the foot-note that in an Irish case. Hunter v. Langford 6, 


specific - performance was ordered of. an agreement fo grant i 


a ka for an amount of £ 30, 009 of which £ 1,000 
‘already | advanced. But this “Report ‘has nob been 
available to me, In Bass v.' Clioley 7, where the plain- 


tiff had agreed “to advance £ 8,000 ` ‘and ‘actually advanced ` 
£ 600- in part, the défendant apparently submitted to a. decree for 


specific performance according to the terms of the contract, It 


"1. (1859) 27 Beay, 116. , `, à (1862) 80.Beav. 871. 
"3: Usi8y D. R- 5 P.O 346. 4, (1871) D K, 18 Eq. Cas. 76, 
b. (1878) Li; R. 16 Eq'Gas. 18. 6. La 279, 


aks - 7, (1829) 48'E, Rv 83.. 
68 i i 
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cannot be. said- that the question, whether 8 contract to lend 


money on security can be specifically enforced if only part of the | 


amount to be lent had been advanced, was considered and decided 
by the Master of the Rolls, _ 

On the other hand, there is the decision of the Court of 
Appeal of England (1897 I. Q. B. 692) andthe House of Lords 
in South African Territories v. Wallington 1 where the defendant 
had applied for and- paid 10 per cent. deposit on some debentures, 
it was held that the Company. was not entitled ‘to a decree direct- 
ing the defendant to pay rest of the instalments according to 
agreement, . In the Court. of Appeal, Lord Justice Chitty observ- 
ed,‘‘ It is clear that no specific performance of a contract to lend 
and borrow money can be granted at the suit either of the. pro- 


posed lender or the proposed borrower. It is immaterial whether |. 


the loan is to be on security. or without -security, or whether the 
loan is to be for a fixed period ; and it can make no difference 
whether the loan is to be made i in one sum or by instalments.” 


. Thig view of the law was- confirmed by the House of Lords. No 
doubt the decree passed by Wright, J. which.was-in question in | 
„the appeal- was rather peculiar. It did not in so .many words 


grant specific performance, but gave a: decree for the entire 


amount unpaid, and one of the arguments advanced- in support - 


` of the decree was that the contract was for purchase of debentures 


on certain terms. But Sir Robert Reid, afterwards Lord Loreburn, 
also argued, that if the respondent had paid all the instalments 


entitled to specific performance and the remedy must be mutual, 
The learned Lords, however, did’ not think that specific peri 
formance could be extended toa‘case like the one before them 
where only part of the advance had been made, The principle of 
the decision of the House of Lords in South African Territories y. 


` Wallington 1, and the other English cases, has been followed in 


this Court in Rajagopala Aiyar v. Sheik Davood Rowther 2. to 
which I was a party, and in Sheikh Galim v. Sadarjan Bibi 8 

In all those cases, however, the suit was by the borrower. The 
general rule of English Law which in these cases is followed in 
India is not that the Courts will compel performance of contracts 
according to their tenour ; on the other hand, the proper remedy 
according to English Coes Law for the breach of a contract 


1. (1898) å. C 809. 4, (1917) 84 M. L. J. 842. 
8 (1918) 1, D. Ri 48 Oal. 6 


` and the debentures had been withheld, the ` respondent ` would be ` 


`~ 
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1 


is compensation by way of damages for the loss arising from the 


‘breach. The Courts of Equity however assumed jurisdiction-to 


compel the defaulting party to carry out the contract in its terms, 
in a class of cases where damages ‘would not be an adequate 
remedy. Hence one of the conditions” for the exercise of this 
equitable jurisdiction has always: been that the common law 


“remedy should be inadequate. S. 21 of the Indian Specific Relief 


Act therefore says that a contract for the non-performance of 
which compensation in money is an ‘adequate relief, cannot be 
specifically enforced. An ordinary contract to lend or borrow 
_money whether on security or otherwise comes within this 
“eategory. - But supposing money has already been advanced: and 


“the borrower refuses to execute a mortgage according. to the 


“agreement, the lender would apparently be prejudiced if the loan 


were to remain without security, and it is difficult to see what 
difference ib would make in this respect’ whether the entire loan 


_ had been advanced or ‘only a portion, if in the latter case the lender 


`- stated, “Tn equity, a -mortgage is created by- a contract to 
execute, when required, a legal mortgage, or by a: contract that 


~ 


has been ready and willing to advance the remaining sum 
according to the agreement. On the other hand if the loan was 
liable to be repaid, at once and the borrower is willing to pay it 


off, there-would be no object in decreeing specific performance in - 


such a case, Hence it was that Lord: Selbourne in Hermann 
We Hodges. 1, said that ‘he would not deétee specific performance 
of an agreement to borrow on a mortgage if the defendant was 
prepared to pay off the: advance at once. If the loan was not 
repayable for a certain period that would only affect the amount 
of damages and. the method of calculation. ‘The Courts of Equity 
seem to be reluctant to force upon a man the position of a debtor 
if he is in a position to pay off the loan, though no doubt he will 
be made to compensate the other party” for breach of the agres- 
ment, This seems to me tobe the result of the authorities. 
Where, however, the borrower is not. prepared to pay off 


the loan, to refuse specific performance in’ such a case of the agree- . 


ment to execute, a mortgage would be, as I have said, ` denying 
_ justice. In Halsbury’s Laws of England, ‘Vol, 21 „page 75, ‘it is 


certain property shall stand as security for a certain sum. ‘The 


agreement may be- enforced- according to. its. terms,. even though 


1, (1978) É. R. Eq: Oas.’18.: ae 
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the legal mortgage when executed will confer on the mortgagee 
an immediate power of sale.” - This is supported by a number. of 
decisions of the Englisli ‘Gourts. . The case, however, is to be 
distinguished where no money has actually been advanced, for 


-there would-be no question there of an equitable mortgage. In 
` India except in the Presidency Towns equitable mortgages are 


„hardly recognized and it was argued by Mr. A. Krishnaswami 
Aiyar that if we accepted the proposition laid down by the House 
of Lords in South. African Territories v, Wallington Lin cases 
where the suit is by the’ “borrower, the doctrine of mutuality re- 


‘quired that the rule should be equally followed where the suit is 
_ by the lender: The two cases do-not stand on the same footing. 


In the last case, the lender would have altered his position and his 
money may be lost if specific performance were not decreed, while 
in the other case the ‘only question would be. one of damiages. 
Besides, if the doctrine of mutuality were strictly applied to these 


‘cases, there could be no specific performarice even when the 


entire amount had been ‘advanced, but none of the learned Lords 
in their judgments in the above mentioned case suggested any 
‘doubt as to the decisions i in Hermann v. Hodges 2 and Ashton v. 
Corigan 8 which were cited at. the bar, and the text-writers men- 
tion these cases with apparent approval. 


The plaintiff has already paid about Rs. 4,250 to the lst 
defendant out of the Rs. 5,000 which he agreed to advance, and 
Mr. A. Krishnaswami Aiyar has offered on behalf of the 1st defen- 
dant to pay up the amount-though his client was not willing ‘or 
prepared to do.so in the Court of First Instance, On payment by 
the 1st defendant of this-amount with profit thereon according to 
the terms of Exhibit’A to, be ascertained by the Lower Court 


‘within 4 months after the:re-opening of the said Court, the decree ` 


for specific performance will be set aside, and the Lower Court 
will be directed to ascertain the damages sustained by the plaintiff 
by. reason of the: breach of the contract and pass a decree -accord- 
ingly. The plaintiff must-either produce an acquittance-in respect 
of the amount payable under the promissory note in. favour | of 
Krishna Mudaliar within the period specified above or execute a 
bond of indemnity in favour of the 1st defendant. Failing either, 


„the amount payable ee „the, abovementioned promissory -note 








~ =i (1898)'a. Q. 809, <*>- = 2 (1878) D. R. 16 Eq. Cas. 18, 
i (1871) L. R. 18 Eq. Oas. 6. 
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will: be deducted. from the amount. payable to the plaintiff. In 

default of such payment the decree of fho Subordinate Judge 
will be.confirmed and the appeal dismissed: The appellants must 

` pay the'costs of the. respondent up till. now. in this Gourt and the 

Lower Court. Future costs, if .any;-- will be disposed of by the 
Subordinate Judge. 


Seshagiri Aiyar, J :—I have come to the same conclusion. 
“On the 31st of October 1914 the Ast. defendant entered into 


an agreement with, the plaintiff to execute a deed of Swamibogam - 


of the properties in suit, Rs. 250 was paid on that day and the 
balance of Rs. 4,750 was agreed to be paid on the execution of 
_ the document, which was to be on the 15th of April 1915, Sub- 
sequent to the agreement, at the request ‘of the defendant, plaintiff 
` agreéd to pay a sum cf Rs. 2,000 due from the defendant. to one 
Krishna Mudali. He also paid Rs. 655 on the 29th January 
1915 and a sum of Rs. 515-9-0 on the 3rd April 1915 directly to 
the defendant. The plaintiff’s’ case is that, notwithstanding the 
receipt of these monies, the defendañt ` refused to execute the 
Swamibogam deed, and that therefore he should be compelled to 
execute the document. The 1st defendant denied the ‘payments 
above referred to and contended that the document on, which 
the claim for specific performance’ was based was not re- 
céivable in evidence “as ‘it: was “not -registered. The Subor- 
“dinate Judge .in a’ careful judgment: found all the points in 
favour of the plaintiff, and passed a decree directing the execution 
-of the deed on payment of Rs. 759-15-8, The 1st defendant has 
appealed. 

-' Before déaling with the’ main sontantiond in the case, I shall 
dispose of the minor points argued by Mr. RBalasubramania Aiyar. 
It was suggested that the two ‘sums of Rs.” 515-9-0_ and Rs. “655 
were not independeut payments, but were’ paid as rent due to the 

- defendant in respect of the previous occupation of the properties 
by the plaintiff. In the day-book of the plaintiff, Exhibits J1 


“andi J2, these two payments are entered a8 advances to the defen- 


dant. “There is no reason to doubt the accuracy ‘or ‘genuineness of 


“these two documents; There is reliable evidence_ that the defen- ` 


dant was in need of money at this time and that he ‘received-the 
“monies not ds being’ entitléd to them - as- landlord, but only as 
borrower. I see no reason to differ from the Subordinate Judge 
in his appreciation, of the evidence on these points. 
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Meénakshi- As regards the s i of Rs. 2,000, tae Subordinate J udge 
apne: has dealt with it-at some | length in’ paragraph 9 of his judg: ~ 
i u ment. Shortly put, the position of affairs was this. The defendańt 


Pillai, was indebted to Krishna Mudali in a sum of Rs. 2,000. Plaintiff. 
- -Seshagiri ` was'asked to discharge that debt. Two-months after the date 
Aiyar, J. of the agreement in question, the plaintiff executed a promissory 
' - mote for that amount to Krishna Mudali. Krishna Mudali there- 
upon endorsed payment on the original promissory note given by 
the defendant to him. It.is ‘thus clear that Krishna Mudali absoly- 
ed defendant from liability and looked ‘to plaintiff for “payment. 
When the parties fell out, the Ist defendant who isa relation of - 
Krishna Mudali induced another relation of his, the 2nd defendant, 
to execute a fresh | promissory note to Krishna. Mudali ignoring the 
„endorsement upon the note which he executed and also the promis- | 
sory note executed by the plaintiff. It is said that aguit has been’ 
brought by Krishna Mudali for the sum due. I feel no hesitation . 
in agreeing with the Subordinate Judge that Krishna Mudali and 
the Ist and 2nd defendants have colluded together and are acting 
- in concert to make the Court believe that the liability of the 1st 
defendant to Krishna Mudali has’ not yet been discharged, I 
accept the conclusion of the Subordinate-Judge that, the sum of z 
Rs. 2,600 must be deemed to be a payment by the plaintiff to the- 
defendant. ‘The defendant: notwithstanding these payments has 
not. delivered possession of the properties to the plaintiff. The 
'_- Subordinate Judge was therefore right in calculating ‘interest on - 
the payments and in holding that the plaintiff had paid on the date 
of the suit a sum of over Rs, 4,000 to the 1st defendant: 


ee ae One other small matter may be disposed of before proceeding 

further. In the agreement: there isa stipulation that if the de- 
_ fendant did not exécute the: ‘document in time, the plaintiff would co 

be entitled to add “a sum'of Rs. 750 to the Rs, 4,750 remaining > 
due and to get a document” executed as if he had paid Rs. 5,500. 
This is purely a penal provision and I do not think that Courts - 
‘will be justified in directing’ specific performance of an agreement 
with these penal terms. The Courts have a discretion’ to vary: 
the termg of a contract and to delete s so much of jit as in their 
‘opinion is not equitable, 


Now.I proceed to consider the’ main ‘questions argued by Mr.. 
Krishnaswami Aiyar for the appellants. ‘The first contention 
-~ was that'the document in question ‘is an agreement .-to lease and as 
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it is not registered it should not have been received in evidence 
.in support of a claim for specific performance. It is settled law 
(See Narayanan. Chetty v. Muthiah Servai, 1) that a document 
requiring registration cannot be the basis of a suit for specific 
performance. The question is whether Exhibit-A is an agreement 
to lease or an agreement to mortgage, If it is the latter, it does 
not require registration. If it is the former, ib must be registered. 
An intermediate position is that the document may be construed 
as a combination of an . agreement to lease and also to mortgage. 
In that case, the further eens would be whether it. should be 
registered.’ 

~ On the construction of the document, various authorities were 
quoted by the learned Vakil. - Before dealing with them, I shall 


examine the provisions of the document.: It says that (a) the 


defendant has agreed to give the plaintiffs in Swamibogam the 
nanja and punja properties for 20 years from the 1st May 1915; 
(b)- the consideration is stated to be Rupees 5,000 of which Rupees 
250 was acknowledged to have been: received on the date of the 
i agreement ; (c) the balance of Rupees 4,750 was agreed to be paid 


within the 15th April 1915 when the deed itself was to be execut- . 


ed by the defendant ; (d) the said Rupees 5,000 and the interest 
thereon were to be realized by the enjoyment of the properties for 
-20 years. There are provisions for payment of -kist which I need 


not refer te~now ; (e) the plaintiff agreed. to pay the defend- `` 


ant 100 kalams of samba paddy, Rupees 300 in cash, 300 
bundles of straw and also to procure :50° labourers for each 
year; (f) it is stipulated that the land: should be delivered 
after a period of 20 years ; (9) there isa penal provision for adding 


Rupees 750.more in case the defendant did not execute the . 


deed on the 15th of April 1915; and lastly (h) the document 
provides for enjoyment of the properties for 8 years certain, and 
for redemption by the defendant notwithstanding the fixed period 
of 20 years at any time after the 8th year on ‘payment of the 
Rupees 5,000. In my opinicn the document is a usufructuary 
mortgage, and falls strictly within the definition .of the term 
contained in S, 58, clause (d) of the Transfer of Property Act. 
Mr. Krishnaswami Aiyar contended that: the provision for the 
-delivery of paddy, money and straw to the defendant took the 


document out of the category of. usufructuary mortgages, Iam- 





1. (1910) I. L. R. 35 Mad. 63; 


Moeonakshi-” 


sundara 
Mudaliar’ 


v, 
Rathnasami 
Pillai. 


Seshagiri: 


- Aiyarn J 


Mh 


A : ij |] 
500 THE M DRAS LAW JOURNAL REPORTS. [VOL. XXXV 


Meenakshi- inclined to think that the clause. “partly in lieu of interest and 
puoda partly in payment of 'thortgage. money” in 8. 58 (d) does not . 





are prevent the payment of a portion of the usufruct to the mortgagor. 

: ‘Pile In wy experience of the Southern Presidency, it is almost an 
Seshagiri Ordinary term of a usufructuary mortgage to provide for the 
Aiyar,J. payment either of a consolidated sum or of an annual sum to the 


. mortgagor; and I am not satisfied that such a provision is 
obnoxious to S. 58 clause (d) of the vansfer of Property Act. 
The clue to the interpretation of -the definition may be gathered 
from Ss. 76 and 77 of the Transfer of Property Act. Clause (g) 
of S. 76 provides for the mortgagee keeping clear and accurate 
accounts of all sums received and spent by him and also directs the 
mortgagee to give the mortgagor true copies of such accounts and of 
the vouchers by which they are supported ; clause (h) provides for 
the surplus of the usufruct being paid to the mortgagor under cer- 
tain circumstances, S.'77 provides that nothing in clauses b, d, g 
and h [(b) being a proyision for the collection of rents and profits 
and (d) being a provisién fcr repairs] applies to cases where there 

_is a contract between the mortgagor and the mortgagee that the 
receipts from the mortgaged property shall be taken in lieu of 
interest on the principy | money ot in lieu of such interest and’ 
defined portions of thè prinċipal as may be agreed upon. As I 
understand this section, it means that ordinarily, having regard to 
the fact that the td is that of debtor and creditor, it-ig— - 
the duty of the mortgagee to keep proper accounts. But this duty 
may be dispensed with where there isa contract between the 
parties that the usufi ct, whatever it may amount to, shall be 
applied in a definite o, towards the liquidation of the debt or of 
the interest on the dé bt. jin other words 8.77 contemplates a 
contract between th mortgagor and the mortgagee- that the in- 
come of the property shall be appropriated in a.particular manner, 

I fail to see why a com ract that a definite portion of the income 
shall be paid annually to the mortgagor should not find a place in 
a deed of mortgage de inan agreement to give stich a deed. 
Therefore without ‘eference to the authorities, I am of opi- 
nion that the document in question is an agreement: to give a usu- 
fructuary mortgage. ` "No doubt the terms of S. 105 of the Trans- 
fer of Property Act lare to a large extent complied with. by 

. this agreement. The Rupees 5,000 may be regarded as premium, 

: and the annual payment may be-regarded as rent. The insertion 
of a clause as to enjoyment during a specified period is also 
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within that section : but. a sit, ‘hand will: be no 
provision for interest upon-tie-a amount ; amd there will. not be a 
provision for: Wi the present: document. ‘Tam 


raman 


i There i is no doubt a | padsibilit, of constrain itas a combina-“ 


iion of an agreement to mortgage land: tOzJeage. The elements 
which make up a mortgggé “Age to be Hodud i in the provision 


relating to principal and ‘iriferegt and to ‘the “redemption of the 
property after a fixed period: It is also clear that the property is 


regarded as security for the monies to be: vadvaticed. The supple- 


mentary provision regarding -the annual payment is in the nature 
. of a lease. Therefore there:i is: teat force sin’ the contention of the 


howe 


z7... _ 


elements in common with: aie ese Be 


ALI) 


“Nowfl shall deal. with: the cases” quoted ‘at the-bar. The 
citations from Dr. Ghose’ shiek on mortgage, Vol: 1, pages 95 and 


96 only point to the difficultiés attendant upon: the construction of 
such documents. The Jearned-author after Ee, 
of judicial opinion, inclines “in favour of] holding | similar documents 


to be agreements ‘to mortgage: aud notito give, a léase. “With oné 


observation of his,.I am in-entire agreement; namely, that the con- ` 


struction must’ be based upon -the intention ~ -of the parties and not 
upon an academical discussion regarding ihe inapt words used in 
the instrument.” In Reference: under -tie Stamp Act, S. 46 1 the 
question for consideration before the’ Full ‘Bench was as to the 


| stamp to be affixed on the document, There were three instruments 


before them, but we are Concerned only with the third of them, 
The learned Chief Justice wha délivered the judgment of the Court 
says’ that‘ although the parties thay have understood and described 
the transaction asa mortgage, ‘it was in facta sale for a term’ ora 
léase for 9 years with a reserved rent ‘of Ra. 35; in consideration 
of Rs. 899- 12-0, ‘the amount of the ‘debt add interest. ” Itis a not 
This” opinion “of ‘the ‘Chief— gtice may;-no’ doubt, be taken ag 
suggesting that although ‘interest’ may’ “be payable upon me 
1. (1888) I. È R. 7M. a03 ae 
så tad ee =, 


eiprring to the conflict , 
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advance, the doctitiient may still be regarded as a lease. 
I ‘do not think that this case .. covers the piesent. In 
Rammara’ Peda Subbayya v. Kararhe Chennappa1, the 


question related to limitation. There the document was com- 


. pleted. It was not an agreement that the learned Judges had to 


consider, Exhibit B which is given in full in the judgment con- 
tains no stipulation for-redemption as in the present case. Therefore 
that is not an authority which is conclusive on the point. On the 


‘other hand, the cases, quoted by Mr. Muthukrishna Aiyar on be- 
-half of the responden show that 06 ihents like the present one 


should be construed | as, ‘mortgages, ashook Ameen Suzzad4 y. 
Marem Reddy, Venkata ‘Reddy and two others 3, is a case in point, 
In Reference under Stamp Act four Judges of ‘this Court held 
that a provision for enjoyment of the property for a particular 
period coupled with a loan rendered the document a usufructuary- 


‘ mortgage. No doubt the opinion ,was given with reference to the 


amount of stamp duty payable. It is also true that there was no 
provision for the payment of rent as such. I do not think that in 
the present case it can ba said that there is a provision for pay- 
ment of rent as such. Reference may also be made to Mahamad 
v. Bagas £. I do not propose to consider the other cases quoted 
before us, asin my opinion the document in suit is strictly within 
the definition of the term usufi uctuary mortgage ;and the provi- 
sion for redemption would. be ‘inconsistent with the parties having 
intended to treat it as an agreement to lease. 


The ‘intermediate view which I referred to namely, of regarding 
the document as a combination of mortgage and lease, derives its 
support from the decision of the Judicial Committee in Bengal In- 
digo Company v. Raghobur Das 5. The other decisions Reference 
under S. 46, Stamp Act;& N. V. Silapami v. V. M. Ashta 
Murthi 1, Perlathail Subba Rao v: Mankude Narayan Band Gopa- 
lan Nair v. Kunhan Menor 9 also regard documents more or less of 
a similar character as not wholly within the category of usufructu- 
ary mortgages. Granting thatthe document in question is not 
an agreement to mortgage, I am unable to agree with the conten- 
tion that it should be registered under the Registration Act. 








4 


(1914) 28 M. L, J. 808. "9. (1878) 


1 8 M, H. O. R. 82. 

3. (1898) I. L. R. 21 Mad. 858. - 4, (1908) I. L. R 32 Bom.569, ` 
5. (1896) I. L. R. 24 Cal. 272. 6. (1881) I. L. R. 8 Cal. 254 

7, (1880) I. L. R. 3 Mad. 882, 8. (1881) I. L. R. 4 Mad, 118 


9. (1907) I L. R. 30 Mad. 300, 


ceed Wer 


PART XVI] THE MADRAS: BAW, JOURNAL’ Fits, 503 


Under Section 17 of the’ Registration ame = written instruments 
referred to in clause (1) sub-clause (a), (b -and ic) which would 
_ Include sales, gifts and mortgages, : ‘should “be registered, if the 
value exceeds rupees 100; -Sub-clause 5 ‘of clause (2) in terms 
excludes from this liability docutnents whieh by. themselves, do 
not create, declare, assign etc., rights in immoveable property. 
That clause makes it clear that an agreement -to sell or to mort- 
gage need not be registered, because clause: (2): begins by saying 
that “ nothing in clauses (bya and (c) ‘of sub- -séction (1) applies 
to the following instruments.” -It is noticeable that sub-clause 
(d) of clause I is not referred-to in clause 2. Clause I (d) says 
that“ leases of immoveable property from year to year or, for any 
term exceeding one year, or. reserving a-yezrly rent should be 
registered”. As I said before an agreement .to give a lease is not 
among the exempted documents in the second clause. Further 
the definition of the term lease in S:2 includes an agreement to 
lease as well; whereas, under thë definition of the terms “ mort- 
gage” or “sale” as contained iri the Transfer of Property’ Act, 
an agreement to mortgage or an agreement to sell would not be 
included. It is rather an anomalous position that an agreement 


to lease should be compulsorily registrable whereas an agreement 


to give -a mortgage or to sell should be exempied from such a 
provision. However the legislature has” chosen to impose such a 
liability upon agreements to- -lease alone, and we are bound to 


give effect to that intention. - - At the same time, it is clear that’ 


unless a document comes strictly withio the four corners of the 
expression “lease” we would not be justified -in holding that the 
document should be registered. - os Tk 

The learned Vakil for the respondent © “drew our attention to 
some decisions which have held that provisions relating . to 
registration should be very strictly construed... -Amjed Ali v. Ala 
Buksh 1, and Jiwan Ali Beg v. Basa Mal, ®©, have laid down this 
rie tis: Iam in entire agreement with: hissa decisions. Ia 


my opinion, any provision which has the effect of preventing. 


parties from adducing in evidence a specified document for want 

of a technicality should be very strictly construed, and therefore 

unless‘a document is a lease pure and simple, I see no reason for 

applying 9. 17, Cl. 1 (d) of the Registration ‘Act to such instru- 

ments. If the term regarding the lease is only incidental 

to the main provisions of the document, I am prepared to hold 
1, (1868) 9 W. R, 587. © 28. (1886) TL. R. 9 AN. 108. 





Meenakshi- 
sundara 
Mudaliar 


v. 
Rathnasəmi 
Pillai. 
Seshagiri 
Aiyar, J. 


Meenakshi- 
sundara 
Mudaliar 


v z 
Rathnasami 


Pillai. 
Seshagiri 
Aiyar, J. 


e 4 
al > i 


504 THE MALRAS-LAW JOURNAL REPORTS, (VOL. XXXV 


that such a document need not be registered, I am also impressed 
by the argument for the respondent that, at best, the document 
in question is an anomalous mortgage as was held in Raman Nair . 
v. Vasudevan Namboodripad, | and Kaderkutti v. Inbichi 2 
If it is a mortgage of that description, my view is that it does not 
require to be registered, because it would come under clauses 1 (b) 
and (c) and clause 2 (5) of Section 17 of the Registration Act. In 
this view, ib is unnecessary to consider the further point argued by 
Mr. Krishnaswami Aiyar that if there was a combination of a 


. mortgage and lease, the unregistered - document cannot be looked 


at even for the purpose of.enforcing' thé term relating to the 
mortgage, ;, ER 
The next important point is whether even if it is an agree- 

ment to give a usufructuary mortgage, a suit for specific perfor- 
mance is competent. The learned Vakil for the appellants with 
his usual ability contended that, if the amount agreed upon was 
not fully paid, by asking for specific performance, the plaintiff 
would be compelling the defendant to accept the loan with refer- 
ence to the balance remaining unpaid. In South African territories 
v. Wallington Sit is definitely laid down that a contract to lend’ 
cannot be specifically enforced, affirming the decision of the Court 
of. Appeal in South African Territories v. Wellington 4, That prin- 
ciple has been followed in this country in Shaiek Galim v, Sadar- 
jan Bibi 5; Ramakrishna v. Narayana $ also belongs to the 
same class. Mr. Krishnaswami Aiyar contended that an agree- 
ment to borrow stands on the same footing as an agreement to 
lend. it is not necessary for me to disagree with that con- 
tention although Iam not prepared to hold that the principle 
of , mutuality as laid down in Flight v, Bolland’, is of 


“ universal application. Without quoting many cases, I may refer 


to James Jones and Sons Limited v. Tankerville (Harl) 8, where 
the principle of mutuality has been departed from to some extent. 
The decision in Mir Sarwarjawm v, Fakhruddin Mahomed Chow- 
dhuri 9, does ‘not say that such a principle is of universal application. 
If in this suit, the only prayer was that the defendant should be 
compelled to accept the balance of the loan, I would have agreed 
that the suit should be dismissed. The principle of the English 








1. (1908) I, L K. 27, Mad. 26. a. (1914) M. W. N. 618. 

8. (1898) A. 0. 809. 4. (1897)1Q B. 692. 
5. (1915) I. L. R. 48 Cal. 59. - 6. (1914) I. L. R. 39 Mad 80, 
Y. (1828) 4, Russ, 298=88 E. R. 817. 8, (1909) II Oh. 440. - 


9, (1911) I, L BR. 89 Cal, 282. 
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decisions followed in this ‘eauntey is that ` no person should 
compel another to accept a loan as he could very well advance it 
to another, and it would be unjust to compel the would-be borrower 
to accept it as he could in Open. ‘market procure the loan easily. 
But in the present case, the object of the suit is not to compel 
the defendant to accept the loan: The aim-is to obtain the secu- 
rity for the money already advanced and that security having 
been promised by the document the defendant is bound to fulfill 
it. There is a decision of the Allahabad High Court in Mayaram 
etc., V. Prag Dat, etc., 1 in which Mahmood, J., expresses a doubt 
whether, even when the whole of the money agreed upon has 
been paid, the plaintiff will be entitled to sue for specific per- 
formance. The learned Judge is apparently of opinion that money 
compensation would meet the ends of justice in such cases. I 
am afraid that the learned Judge has not adverted to the fact 
that the securing of a security by a lender is far more important 
to him than the obtaining of a decree for money against the 
borrower. This view of Mahmood, J.,-is opposed to two decisions 
of very eminent Judges in England in Ashton v. Corigan 2 
and Hermann v, Hodges 8. In 21 Hasbury, p. 75 the law is, 
thus summarised. “In equity, a mortgage is created by a 
contract to execute, when required, a legal mortgage, or by a 
contract that certain property, shall stand as security for a certain 
sum.” In Fry on Specific Performance, “the same principle is 


enunciated. In S. 54 the law is thus stated, “The Court will ` 


specifically enforce a contract to execute a mortgage, and that 
even with an immediate power of sale where the money has been 
actually advanced either before or at the time of the contract.” 
I fail to see why these principles should not be followed in this 
‘ country. Therefore I am of opinion that the suit as brought was 
rightly instituted. - 

As regards the proper remedy to be given, there is room for 
considerable divergence of opinion, The Subordinate Judge has 
decreed specific performance of the entire. contract on payment of 
the balance due. It was argued by Mr. Krishnaswami Aiyar that 
this provision in the decree indirectly compels the defendant to 
accept the balance of the loan. ` Speaking for myself, Ido not 
think that this objection is well founded. What the House of 
Lords has laid down i in the case already ; referred to is that a party 








1. (1882) IO. R. 5 All. 44. _, 9°. (1871) L. R. 18 Eq. Cas. 76. 
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plaintiff is not entitled to claim specific performance of a contract 
to lend or to borrow. If he comes into Court with such a specific 
prayer and if there is nothing more in the plaint, the suit will be 
rightly dismissed. But where the prayer is strictly within the 
rights of the plaintiff, it is competent to the Court to annex condi- 
tions in the decree calculated to render justice between the parties. 
The domain of the rights of the parties is thon passed and that of 
the function of the Court comes into play. The Court in the 
plenary powers it possesses of exercising discretion or af imposing 
suitable conditions in the interests of justice, being seized of the 
subject matter of the suit, can proceed to annex or disamnex con- 
ditions suo moto, in order that complete justice may be rendered. 
I do not think that the principle that there cannot be a suit for 
specific performance either to borrow or to lend has any application 
to the exercise of. the Courts’ powers as above indicated. 
In my opinion therefore the view taken by the Subor- 
dinate Judge that sperific performance should be decreed 
on payment of the balance was well within his jurisdiction. 
There is authority for enforcing the contract in its entirety even 
though the full amount has not been paid, Mr. Mvuthukrishna 
Aiyar quoted Bass v. Clively 1 wherein. Sir John Leach, the 
Master of the Rolls, decreed specific performance of a contract 
to mortgage even though the full amount had not been paid, 
This case is nodoubt open tothe construction put upon it by 
Mr. Krishnaswami Aiyar that the decree was by consent. But if 
the decree could not be passed, the Master of the Rolls would not 
have acted on the consent, therefore the procedure adopted must 
be taken to have been legal. I fail to see why Courts should not 
do what the parties can ‘agree to and: impose a condition for the 
payment of the balance before specific performance’ is decreed, 
There is alsoa citation in 21 Halsbury at p. 75 under note (b) 
of an Irish cage of Hunter v. Langford 2, in which specific per- 
formance was ordered of an’ agreement to grant or mortgage for 
a loan of £ 80,000 of which £ 1,000 alone had been already 
advanced. In my opinion, therefore, the decree of the Subordi- 
nate Judge is not wrong. 

My learned brother thinks that this isa case in which our 
discretion should be exercised by decreeing damages, rather than 
decreeing specific performance. I agree with the order proposed 


by my learned brother as to costs, damages and indemnity. 
N. V. - 


1, (1829) 48 Eng. R. 88=Tamlyn, 80. ~- g, (1829) 2 Mol, 272. 
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IN THE HIGH COURT OF ‘SUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE ABDUR Rajim. AND Mr. quaneH 

OLDFIELD, l 

K. À. Pebbazayal Naidi “al Appeliant (Assignee-plaintiff). 


Sundararaja Niyude and others Respondents (Respondents Nos, 
2 to 6,7,-8, 10 to 18,15 to 
18, 21 and 22 and the ori- 

~ ginal plaintiff). 

Limitation Act, Art. 181—Civil Procedure Code, O. 84, R. 5 (2)—Application for 
final decree for sale—Limitation—Confirmation of preliminary decree on appeal— 
Starting point, 

, An application for a final decree for gale under 0. 34, R. 5 (2) of the C. P. Code 
is governed by art. 1E1 of the Limitation Aot and time runs from the expiry of the 
period fixed for redemption by the preliminary decree. 

Where however, there has been an appeal from the preliminary decree time 
begins to run from the date of the decree on appeal, even though the appellate 
decree merely confirms the decree of the first court. 

` Nimmali Mahankali v. Kallakuri Séetharamiah 1 relied on. 

Appeal against the order of the Court of the Subordinate 
Judge of Mayavaram dated 17th October 1916 dismissing 
Original Petition No. 76 of 1916 in so far as it. relates to the 
passing of a final decree in SUH aa Suit No. 16 of 1909 on the 
file of the said Court. 

T. V. Muthukrishna Aiyar for the Hon. The Advocate- 
General and K. S. Jayarama Aiyar for Appellants. 

Hon, T. Rangachariar, P. 8. Vaidhinadha Aiyar and M. S. 
Venkatarama Aiyar for 5th and 6th Repondents. 

The Court delivered the following 

Judgment :—The question involved in this appeal is one of 


limitation, The appellant’s assignor obtained a preliminary 


decree on a mortgage which allowed six months for.payment of | 


the mortgage amount, and in default, of- payment, the property 
was to be sold. The decree was passed on the 4th August 1910 
and the six months’ time would ‘expire on the 4th February 1911. 
In the meantime, an appeal had been preferred against the 
preliminary decree, and the appelléte court in the result upheld 
the decree of the first court onthe llth April 1913. The 
present application for a final decree under O. 34, R. 5, Civil 
Procedure Code was made on the 26th J anuary 1916, that is within 
3 years from the date of the appellate decree but more than 3 
years after the expiration of the six months fromthe daté of the 


* Appeal No. 58 of 1917. 15th November 1917, 
1, (1917) SAM. L. J. 455. ? 
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decree of the first court. The Sabətdinate Judge has held that 
the application is barred reckoning time from the 4th February 
1911, the date on which the six months allowed by the original 
decree expired. He seenis to have. proceeded upona ruling of a 
Division Bench of the Allahabad High Court in Madho Ram v. 
Nihal Singh 1, but that decision has been overruled by a later 
Full Bench decision of that court in Gajadhar Singh v. Kishen 
Jivan 2, There is also a decision of this Court to the same effect 
in Nimmala Mahankali v.. Kallakuri Seetharamiah 8, We are 
inclined to accapt this view of the law. There is no doubt that, 
Art. 181 of the Limitation Act applies. That article says that 
every application, for which no period of limitation is provided 
elsewhere in the first schedule, is to be made within three years 
from the date when the right to apply accrues. The question 
before us then is, when did the right to apply for a final decree 
accrue to the appellant. No doubt, if there had been no appeal 
preferred against the preliminary decree, his right to apply would 
arise on the expiration of 6 months from the date of the origional 
decree; but there having been an appeal. and a decree of the 
appellate court, it is that decree which is to be enforced. The 
appellate decree, ordinarily speaking, must be taken to supersede 
the decree. of the first court. Further, as pointed out by the 
Allahabad High Court, if ‘the contention of the respondents 
were to be accepted, there would-be more than one final decree, 
which, we do not think, could have been within the contempla- 
tion of the legislature, Mr. T. Rangachariar appearing for the 
5th respondent has argued that the decisions of the Full Bench of 
the Allahabad High Court and of this court already referred to 
are wrong ; and, in support of this contention, has referred us to 
the cases Thathara Nannabha Chetty v. Kuppal Krishnammal 4, 
Ramaswamy Kone v. Sundara Kone5 and Manavikraman v. Unni- 
appan ê. But those cases do not seem to us to have any applica- 
tion to the present case. In all those cases, the question was, where 
the original decree lays down a certain period of time for the perfor- 
mance of certain conditions and that time has expired, whether, by 
reason of the mere fact that there has been an appeal and the appel- 
late court has confirmed : the decree of the lower court without 
extending the time fixed by the first court for the performane of 
(1915) 1. D. R, 38 A. 31. “2. (1917) 15 A, D. J. 784. 


=. (1917) 82 M. D. J. 445. j C4 (1912) 16 I. ©. 799. 
5. - (1907) I. L. R. 81 ‘Mad. 28. 6. (1891) I. L. R. 15 Mad, 170. 
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the condition, the time laid dn by the fins court is to. be import= Subbarayali 
ed into the decree of the appellate court. JAH that those decisions  Nayadu 
Jay down is that in such cases, the time fixed by the first court Bundarar aja 
could not be made part of the dedvee.of the appellate'cãurt without- Ty 
the appellate court having expressly mide it so. We have no i 
hesitation in accepting that proposition but in this case the decree 
holder has not to perform any act for which any period of time 
was fixed by the first court and therefore it is difficult to say how 
the principle underlying the decisions relied on by Mr. T. Ranga- 
chariar can apply to the presənt case. It was contended that here 
also there was six months’ time given for the payment of money 
by the mortgagor asa condition precedent and the properties 
could not be sold before this time expired. Hence it is argued that 
the right to apply under article 181 of the Limitation Act must 
be taken to arise after the expiration of the six months. But this 
overlooks the fact that an appeal had been preferred from the 
decree of the first court. Although the appellate court confirmed 
the decree of the first court ultimately the right to apply for a 
final decree, must, in our opinion, be taken to accrue from the 
‘date of the appellate decree which is the binding decree in the 
matter. 

_ ` We reverse the Judgment of the Subordinate Judge; the 
petition will be remanded to the lower court for disposal according 
tolaw. Costs will abide the result, l 

A. V.V. 


IN THE HIGH COURT OF JUDIGATURE AT MADRAS. 
‘Pausent:—Mr, Justicg |SHSHAGIRI AlyaR aND Ma. 
JUSTICn BAKEWELL. 


Manikkath Ammini Ammal and others = Appellants *. 
' i (Plaintiffs). 


2, Le tg : 
Manikkath Padmanabha Menon and others 1. Respondents 


(De fendants). 
Malabar Law—Tarwad—Right of mémber for allowance—Nature and basis Manikkath 

of —Female member married under Malabar Marriage Act~Claim for maintenance Ammini 

for period during which she was living with her husband —Mainiainability~-Condi« Amma} 

tions—Malabar Marriage Act (IV of 1896), ‘Ss. 17 and 18— Affect. Padmanabh 
Where a suit for arrears of maintenance brought against a Malabar Tarwad Menon. : 

by a female mambar thereof, whose marriage had been registered under the 

Malabar Marriage Act, on her own behalf and on behalf of her children wag 


* 5, A. No. 2065 of 1916, | 27th April 1917. 
65 
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dismissed by the courts below on the Soun that plaintiff had bean maintained 
by 1st plaintifi’s female member’ s) husband who was bound to that maintain them, 
held by the High Court, reversing the decision of the courts below, maintenance 
could not be denied to plaintifs unless circumstances showed that tha tarwad was 
not in a position to give separate maintenance. 

The right ofa member of a tarwad foran allowance is aa incident of co- 
proprietorship in the property of ‘the tarwad and is not founded upon moral or 
quasi-legal obligations or inability to maintain ‘bimself or herself. 


Second Appeal against the decree of the Court of the Tem- 


` porary Subordinate Judge of Palghat at Calicut in A. S. No, 849 


of 1914 preferred against the decree of the Court of the District 
Munsif of Palghat in O.. S: No. 344 of 1913. 

“J. L. Rosario for Appellant. 

C. V. Ananthakrishna Aiyar for Respondent. 

The Court delivered the following 

Judgment :—The suit is by a female member of a tarwad 
and her children for maintenance against the tarwad : the defence 
is that as the lst plaintiff's marriage has been registered under 
Act IV of 1896, she and her children should entirely look to the 
husband of the 1st plaintiff for maintenance and not to the tar- 
wad. The question is said to be one of first impression; the - 
learned vakils on both sides, have addressed to us very full argu- 
ments on the question. In our opinion, the view of the Lower 
Appellate Court is wrong. » 

At the outset it might be mentioned that the expression 
maintenance is loosely applied to this class of cases. The allow- 
ance claimed by an anandravan of a Malabar tarwad or by a 
junior member of a joint Hindu family is not as a dependent upon 
the owner of the property, but as one who in his own right is 
entitled to participate in the income The common law in both 
cases having vested the management'in the senior member, “the 
claim for separate allowance is an indicia of proprietorship and 
not founded upon moral or quasi-legal obligations or on inability 
to maintain himself or herself. The authorities to which . Mr, 
Rosario drew our attention have established this position with 
practical. unanimity. In P. Teyan Nair v. Ragavan Nair 1 it was 
held that the possession of separate property should not be taken 
into account in considering whether a member of the tarwad was 
entitled to separate allowance. This decision proceeded on the theory 
that each member has a right to a share in this income. Thayw v. 
Shungunni 2 has to some extent qualified the above decision by 


J, 4881) J. p. R. 4 Mad. 171, 2. (1881) T: L. R, 5 Mad. 71. 
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pointing out that where the tarwad has not sufficient income to 
maintain all the members decently, the fabt that one of them has 
other means'of livelihood would [bea factor thit cin be taken into 
account. Hoere again the right i claim the allowance even where 
there are other means seems tolhive basn: accepted, In Achutan 
Nair v, Kunjumu Nair 1 it was distinctly state that the tight to 
an allowance should be based on the right of co-ownership of: pro- 
perty. Maradevi v. Pammakka ? accepts this principle as well 
founded. In Naku Amma v. Raghava Menon 8 it was held that a 
member of a tavazhi was entitled to sue the thavazhi for an allow- 
ance even though he was being maintained by ‘the main tarwad. 
This is another illustration of the principle of co-ownership. 
This latter decision was affirmed by the Full Bench in Chakkara 
Kannan v. Kunhi Pokker 4. Thus it is clear that the right of a 
member of a tarwad for an allowance is an incident of co-proprietor- 
ship in the property of the tarwad and that consequently that 
right could not be denied unless circumstances show that the 
tarwad is not in a position to give a separate allowance. 

In this appeal the question whether the plaintiffs were jus- 
tified in, living away from the tarwad house, whether there are 
circumstances which would justify the allotment of an allowance 
when they do not choose to live with the other members and whe- 


ther the claim for arrears is sustainable have not been gone into, ° 


Those questions will have to be dealt with by the Lower Appellate 
Court. 

Mr. Ananthakvishna Aiyar mainly relied upon Ss, 17 and ‘18 
of Act IV of 1896, The learned vakil argued that the term 
maintenance suggested that it is arsubsistence allowance and 
that if that subsistence is’ given by, another who is bound by 
law to provide it, the tarwad is absolved from liability. This 
argument ignores the weight of the consideration we have set out, 
namely, that the claim by a tarwad member is of the character of 
proprietary right to a share in the income. It is true as pointed 
out by the learned vakil that clause (2) of 5, 17 only leaves 
unaffected the customary right if any, against the tarwad but the 
right secured by clause (1) is a ‘personal right, a right given by 
the statute against persons who comply with certain | formalities, 

Such a right cannot take away the right of property. 


1. (1908) 18 M. L. J. 499. 2, (1911) I. L. R, 36 Mad. 209, 
3. (1912) I. L. R. 38 Mad 79. 
4 (1915) I L. R. 39 Mad. 817=29 M. D. J. 481. 
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8.18 was relied on as showing that the father or the 


husband is alone entitled to maintain the children of the wife. 
‘That section introduces an exception to the general rule that the 


natural guardian of an anandraven is the karnavan. > 

The legislature has recognised that the-welfare of the minor 
wife or the minor children would be safer in the hands of those who 
are more nearly connected by blood than the karnavan: It has at 
the same time imposed a limitation upon the husband or the father 
by enacting it ds a condition precedent to guardianship that they 
should manifest their interest in the welfare of the minor by 
making some sacrifice. This section, only provides for personal 
guardianship and leaves property guardianship untouched. 

We do not think these provisions were intended to deprive a 
member of a tarwad of his or her vights in the tarwad. 

For these reasons we must reverse the decree of the Lower 
Appellate Court and remand the appeal for disposal on the merits. 


Costs will abide the result. 
A, S. V., | 


IN THE HIGH GOURT OF JUDICATURE AT MADRAS 
 PRESENr:—Mr, JUSTICE Sapasiva AIYAR AND MR. 


_ Justice NAPIER. 


Chinnaswami Pillai and others... Appellants* (Plaintiffs). 
vw | | _ +> 
Appaswami Pillai and others DE Respondents (Defendants). 


Hindu Law-—Surrender by widow and daughter in favour of nest reversioner 
+ Provision for maintenance of widow and daughter—Validity of surrender. 

Where a Hindu widow and her only daughter surrendered all ‘their tights in 
the estate of the last ‘male owner, in favour of the next reversioner, viz.,- the 
daughter’s son with a condition that the latter should maintain the widow and the 
daughter, held that the surrender ‘was valid and operative to vest the estate 
absolutely in the daughier's.son. `> . ' 

‘Mulugu Kotayya v: Mudigonda Chandra Mouli Sastri 1, Sriramulu ‘Naidu y. 
Andal Ammal 2, Chella Subbayya Sastri, v. Palbury Pattabhirammayya 3, Muni: 
gara Satya Lakshmi v, Munugara Jagannad Law $, referred to. 

Second Appeal against the decree of the District Court of 
Trichinopoly in Appeal | Suit, No. 376 of 1916, preferred against 
the decree of the Court of the District Munsif of Ariyalur in 


Original Suit No. 542 of 1915. 





*5.A. No. 3145 of 1917. | 26th July 1918. 
1, (916 81M. D.J 406. 2. (1906) I. L. R. 30 M. 146. 
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T. R. Ramachandra Aiyar and T. K. Krishnaswami Aiyar, 
for. Appellants. . 

P, Nagabhushanam, for Respondents. ' 

The Court delivéred the following 

Judgments :—Sadasiva Aiyar, J: —The plaintiffs are the 
appellants. On the date of the suit they were the reversionary 
heirs of one Chandram Pillai who died in about 1890 leaving a 
widow as his next heir and a daughter as the next expectant heir 
after the widow. A son was born tothe daughter in 1893. 
When he was a year old the widow and the daughter executed 
the surrender-deed Exhibit I, dated 2nd April 1894 in his favour, 
he being represented by his father and guardian, the Ist 


defendant. That document was'a complete surrender of all the. 


rights of the two éxecutants in the estate of the last male 
owner Chandram Pillai But there is a provision in the 
document that the ist defendant as` guardian of his in- 
fant son and the infant himself after he attained majority, 
should protect the two executants, meaning evidently that 
they should be maintained. The infant died about 2 
years afterwards, say in 1896, and the plaintiffs now sue for the 
recovery of the properties from the 1st defendant, the widow and 


the daughter having died. The question is whether the deed of ` 


surrender, Exhibit I, accelerated the inheritance to Chandram 
Pillai’s estate of the 1st defendant’s infant son and made him the 
full owner of the property on that date. , 
That a widow could surrender her limited’ interest in her 
husband’s estate to the next reversioner so as at once to vest the 
property in the next reversioner is now. settled law, provided that 
the whole estate is surrendered. The point argued for the. appel- 
lants is that the present case is not a surrender by the widow to 
the next reversionary heir but it is a surrender by the widow and 
the next reversionary heir who is also a female to tha second. re- 
versionary heir. Even as regards this question I think there are 
observations in Mulugu Kotayya v, Mudigonda Chandramowlt 
Sastri 1 (Seealso Protap Chunder Roy Chowdhry v. Sreemutty Joy 
Monee Dabee Chowdhrain, 2) which establishes the rule of law- that'a 
surrender by a widow with the consent of the next female heir to the 
secondary male heir can be treated as a joint surrender by.both 
and that such a joint surrender might be treated as a surrender 








1 (1916) 81 M, L, J. 406 2. (1864) 1 W. R. 98 
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by the widow to the next female heir which vests the property in 
the next female heir for a moment and an immediate surrender of 
the property so vested for a moment in the next female heir by 
the latter tothe next male heir, the result being to vest an 
absolute title in the secondary male heir, Next, it is objected 
that if the widow reserves any benefit for herself when making the 
surrender, the surrender is not one made in good faith in conson- 
ance with the principles of Hindu Law and hence it is invalid. In 


. the present case the widow stipulated that the male reversioner's 


guardian and the male reversioner after attaining majority should 
support herself and'her daughter. Taking first the provision for 
her own maintenance I do not think that a stipulation for her own 
maintenance by a widow can affect the legal result of the sur- 
render. The language of the judgment in Sriramulu Naidu v. 
Andalammal 1, suggests that if a widow making a surrender 
imposes on the reversioner nothing more onerous than the obliga- 
tion to maintain the widow, such a surrender would be valid and 
would vest the title in the reversioner. This is also in conformity 
with the principles of Hindu Law, a surrender being allowed by 
that Law, as stated by Seshagiri Aiyar, J., in Nachiappa Gounden 
v, Rangasami Gounden 2 in, order to give relief to female heirs 


` (supposed to be incapable of prudent management) in res- 


pect of the management of the property. The theory that 
a widow becomes civilly dead when she makes a surrender has no 
basis in any text of Hindu Law. The loose expressions in some 
judgments as to a. widow being civilly dead when read with the 
context can mean only that the next reversioner succeeds in such 
a case ag if the widow died‘at the moment of surrender. She 
neither actually nor civilly “dies then. This is also clear from 


the expression about civil death being followed in one of the’ 


judgments by the illustration based upon the widow's re-marriages 
A-woman who surrenders is clearly not civilly dead for any.other 
purpose than for the purpose of bringing in the next reversioner 
as heir at once td her husband’s estate. She continues to own 
her stridhanam and the obligation of all persons who take her 
husband’s estate to maintain her which is an absolute obligation 
thrown by the Hindu, Law cannot be destroyed by her surrender 
thereof. She does not become a Sanyasi because she surrenders 
her husband's estate. She is entitled to acquire properties, to 








1, (1906) I. E R. 80 Mad, 146 at page 148. 2. (1918) 38 M. D. J. Lat page 34. 
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retain her stridhanam and t9 bring suits and she remains 
competent to enter into contractual and other legal obligations, 


Then coming to the provision for the maintenance of the 
daughter, the daughter is not, (like the widow) under the Hindu 
Law obliged even as a moral obligation to starve and stint her- 
self because her father is dead land” she. inherits her father’s 
property. The extension of the doctrine of the so-called life-estates 





from the widow to the other female heirs is itself an unwarranted - 


extension of the commentators which however being the present 
law could. not be criticised to any useful purpose, When adaughter 
surrenders to the next reversioner it is arguable that even she should 
surrender the whole estate and should not retain any portion of the 
; estate'of the last male owner to herself in order to vest the full 
ownership i in the next reversioner. - But the principle on which it 
was held in Sriramulu Naidu v. Andalammal 1, that if the widow 


imposes any onerous obligations upon the surrenderee for her own ° 


benefit or for the benefit of her servants or for charity, the sur- 
render is not valid, does not apply to the daughter who inherits as 
heir, The only condition which can be imposed on principle upon 
any female heir other than the widow ‘is that the surrender should 
be of the whole estate, Whether, therefore, the casein Chella 
Subbiah Sastri v, Palury Pattabhiramayya 2 which went further 
than the decision in Sriramulu Naidu v, Andalammal1 and which 
held that the imposing of an obligation upona reversioner to 
convey back a portion of the property to the widow's brother did 
not invalidate the surrender can be supported or not—in paren» 
thesis I may here state that that case and the case of Kareti 
! Brahmanai Kudu v. Kareti Mahalakshmi 3 have besn followed 
even to that extent by a very recent case, Gopala Krishnayya v, 
Gangayya‘ ë (Appeal 873 of 1915) decided by Abdur Rahim and 
Srinivasa Aiyangar, JJ.—I am clear that the act of a daughter who 
being next heir, surrenders the whole estate, vests the absolute 
inheritance in the next male heir even if -she received consideration 
for her surrender of the full enjoyment of the proparty during 
her life-time. 
: It follows that the Second Appeal. fails and is didinane with 
costs. ` 
Napier, J.:—-I agree that this Second Appeal fails. 


1, (1906) I. D. R.80 M. 145. 1 `a. (1908) I, D. R. 81 Mad. 446, 
8. (1918) 24'M. L.J. 688. i 
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I have had considerable difficulty during the hearing of this 
appeal in ascertaining what are the true limits laid down in the 
cages to the right of surrender. I-think thatit is clear on the 


_ latest authorities that the surtender need not be definitely to the 


next heir if that next heir agrees. ba be passed over. That has 
been decided in Mulugu  Kotayya v. Mudigonda Chandramowl 
Sastri 1.and in Munugarra Satya Lakshmi Naraya v. Munugarra 
Jagannadham 2 and it seems to me to be immaterial whether . 


the next heir is a party: to the deed of surrender or 


executes a deed of surrender for herself or simply consents to 
being passed over. The difficulty 1 have found is on the question 
whether an agreement for maintenance by the person who is 
passed over is sufficient to invalidate the transaction. Now, it is’ 
perfectly clear that, according to the school of thought which is ° 
to be found in the reasoning of Mr. Justice Sankaran Nair in 


_Challa Subbiah Sastri V, Palury Pattabhir amayya 3 it is abso- 


lutely immaterial what reservations are made at the time of sur- 
render by a widow or indeed by any person surrendering The 
view taken by him is that you have to treat the document of 
surrender by itself, and when once the estate is vested it is im- 
material whether or not by a contemporaneous agreement provision 
is made for returning even a greater portion of the estate toa 
person who may not even be inany way connected with ‘the 
original holder. Sankaran Nair, J., treats it as being analogous to 
an adoption with a contemporaneous agreement to transfer. 
Whether that analogy is sound,—and arguments by analogy are” 
frequently dangerous—lI cannot but view with alarm the proposi- 
tion which comes to this that a person holding a limited interest 
can enter into an arrangement with the then existing next heir l 
who may be in impecunious circumstances and prepared to lend 
himself to any arrangement for the sake of some ready money, by 
which the greater part cf the property will be diverted from the 
person who at the falling in of the estate would be entitled to the 
whole. As my learned brother has pointed out this view has been 
accepted in the case reported in Kareti Brahmanai Kudu v. 
Kareti Mahalakshmi £, and in- Appeal -No, 373 of ‘1915, 
Speaking for myself, if such an invasion on the whole 
doctrine of surrender is to receive the sanction of the Court, I 
should like to see it so laid down by a Full Bench of this Court. 


1, (1916) 31 M. L. J. 406. i - 2, (1918) 84 M. L, J, 229, 
3. (1908) I. L. R, 31 Mad, 446, . 4, (1918) 24 M. L. J. 583. 
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There is however a modified rule to be Sael out from these cases 
‘which might be that where the arrangement,|although retaining 
a benefit for the person surrendering or even conferring a benefit 
on some person not entitled, is an obviously fair and just arrange- 
ment for the maintenance and benefit of the person surrendering, 
then the doctrine that such a surrender is not vitiated by the 
arrangement should be upheld, But that is not the view taken by 
a very eminent Hindu Judge of this Court, Subramania Aiyar, J. 
in Sriramulu Naidu v. Andalammal 1. ‘ He never considers this 
aspect of the case at all, and he lays down that if the surrender is 
coupled with onerous conditions thrown on the person whose estate 
is accelerated, liabilities which are not such as would naturally 
devolve on him, in connection with persons to be benefited that 
surrender is bad. The cases he mentions are conditions not only 
for the maintenance of the transferor, who was in that case a 
widow, but also a condition to pay asum of money to certain 
dependents and to maintain a charity for all time at certain expense 
and on her death to make payments of different amounts aggre- 
gating to 4th of the estimated value of the properties. This, as far 
as I gather from the language used by him in his judgment in Challa 
Subbiah Sastri v. Palury Pattabhiramayya, 2 would have been 
upheld by Sankaran Nair, J., as a good surrender, Taking, there- 
fore, this narrower view of Subramania Aiyar, J., and applying it 
to this’ case as we are asked todo, do the: facts fall within the 
mischief of the doctrine? My learned brcther is of opinion that 
a surrender by a daughter reserving the right of maintenance 
would be good although there is not the. direct legal liability for 
the support of a daughter incumbent ‘on the estate. I hesitate to 
express a definite opinion on that ‘point. But the facts of this 
case being that the reservation was made by both the widow and 
the daughter in the deed of surrender and that it was for the 
protection and maintenance of the mother of the infant child in 
whose favour the surrender was made, I am inclined to think that 
such a reservation is not within the mischief of the doctrine laid 
down by Mr. Justice Subramania Aiyar, and it would certainly 
be covered by the suggested modification of the rule laid down in 
Ghalla Subbiah Sastri v. Palury Pattabhiramayya 2. 
For these reasons I concur in holding that the appeal should 
be dismissed with costs., 


A. V. V. ‘3 - | : 
1, (1906) I L. R. 30 Mad. 146. a, (1908) I.L R. 31 Mad. 446. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr, JUSTICE KUMARASWAMI SASTRI. 


P, S. Mellor, Custodian of enemy ... Petitioner. * 
property, and ‘Liquidator of 
Hostile Firms, Bombay, brought 
on record in the place of Men- 
aschi thecomplainant, petitioner ~ 


by order dated 8th February l : 
191€ on Cr, M. P. No, 47 of 
1918. 

A. M. Muthiah Chetty Na Respondent (accused). 


Criminal Procedure Code, Ss. 263, 435 and 489—Discharge of accused—Revi- 
sion—Interference by High Court, limits of—Injury to person or property of alien 
enemy— Resident in British India —Of fence—Comoplaint by alien enemy residing in 


` British India and trading under license from the Crown—Discharge of accused— 


Application for revision by High Court—Maintainability of. 

The High Court will not lightly interfere in revision with an order of dis- 
charge under §. 253 of the Criminal Procedure Code at the instance of private 
parties. Where the order of discharge is based on a consideration of all the prosecu- 
tion evidence and there is no question of.any evidence having besh shut outor any 
illegality or irregularity in the procedure of the lower coart, the High Court will 
not, in revision set aside the order of discharge though it might have come to a 
different conclusion on the evidence. ` 


There is nothing to warrant the view that an alion enemy has no right to 
complain against crimes directed against his person or property or that a subject 
of His Majesty can with impunity violate the provisions of the Penal Code, 
simply because the offence is committed in respect of the person or property of an 
alien enemy. 

When an alien enemy resides in British India by license of the Crown be 
stands on the same footing as an alien friend or an ordinary subject of the Crown 
so far as tha right to maintain actions is concerned, the right of suit being inci” 
dental to thé right to the protection of the Crown. ~ 

The complainant, an alien enemy residing in British India under a license 
from the Crown, filed a complaint against the accuged charging him with cheating 
and criminal breach of trust. The accused was discharged under 5. 253 Gr. P Code 
whereupon the complainant applied to the High Court in revision to set aside the 
order of discharge. . During the pendency of the application, the license of the 
complainant was cancelled, he was himself interned and his property became 
vested in the custodian of enemy property who applied to continue the application 
for revision. 

Held, that under the provisions of S. 489 of the Cr. P Code, the High Court 
could dispuse of the application for revision notwithstanding the fact that the 
original applicant became an alien enemy during the pendency of the case in the 
High Court. . / ; 


Petition under Ss. 433 and 439 of the Code of Criminal Pro- 
cedure, 1898, praying the High Court to’ revise the order dated 
* Gr). R, O. No. 675 of 1917 (Orl. R. P. No. 534 of 1917). 6th June, 1918, 


¢ 
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8th October 1917 of the Court of | the Chief Presidency Magis- 
trate, Egmore, in Calender Case No, 9220 of 1917. 


„Hon. Mr. T. Richmond instructed by Messřs. Short and 
Bewes and Co.. Solicitors for the petitioner. 





_ Crown Prosecutor on behalf of the Crown. 
Nugent Grant, S. Gurusamt Chettiar and K. G, Babu Row 
for the Respondent accused. 
The Court made the following 


“Order :—This is an application to revise the order of the 
Chief Presidency Magistrate discharging the accused under S. 252 
of the Criminal Procedure Code. 


Both the complainant and fhe accused were diamond 
merchants, the former carrying on business in Bombay and the 
latter in Madras. The case for the prosecution is that complain- 
ant used to send‘on approval diamonds to the accused in parcels 
bearing prices, weights in carats, and numbers, that accused used 
to communicate his acceptance of the price or make counter offers 
that in the évent of the parties agreeing as ta the price the same 
was paid by the accused either in cash or by means of Hundis 
according to the terms.under which they carried on business, and 
that the accused got from the complainant four packets of 
diamonds marked 4695, 4696, 4665 and 4666 which were sent to 
him at his request, which packets he pledged before any property 
in them passed to him without the knowledge or consent of the 
complainant. It is also alleged that the accused was in a hope- 


lessly insolvent condition when he asked for the diamonds and 


that he asked the complainant to send them to him not for any 
bona fide purpose of his trade but to raise money thereon for his 
own benefit and that he was guilty both of criminal breach `of 
trust and of cheating. 

The Chief Presidency Magistrate was of opinion that no case 
had been made out which would justify his calling upon the accused 
to enter upon his defence and discharged him under 5. 253, Criminal 
Procedure Code, He held that it had not been shown that the 
accused was in insolvent circumstances when he asked the 
complainant to send him the diamonds and that it had not been 
proved that the diamonds sent | by the complainant had been 
pledged by tke accused. The learned Magistrate also was of 
opinion that the complainant knew that the accused was dealing 
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with the diamonds sent before prices had been settled and that 
the complainant with a view to pushing ou his trade threw all 
caution to the winds. 

n Å preliminary objection has been taken that the E E 


“who isan alien enemy now interned has no right to invoke the 


aid of the court and that the Criminal Revision Petition filed by 


“him ought to be dismissed. No objection was taken. in the lower 


court as to his competence to file the complaint, the objection being ` 


. raised for the first time when the Criminal Revision. Petition was 


taken up by me for disposal. There is no dispute as to the facts. 
The complainant. who is an enemy subject was carrying on 
business in Bombay under license both when he filed the com- 
plaint in the Presidency Magistrate's Court and the revision peti: 
tion inthe High Court, His license was cancelled by an order | 
of .Government dated 8th December 1917 and the business carried 
on by him was, directed to be wound up. On the 5th February — 
1918 Mr. Mellor as custodian of enemy property applied to the 
High Court for permission to be brought on record and to continue 
proceedings in the High Court and permission was granted by 
Mr. Justice Bakewell on the 8th February 1918." 


There is so far as I can see nothing to warrant the view that 
an alien enemy has no right to complain against crimes directed 
against his person or property or that a subject of His Majesty 
the King Emperor can with impunity violate the provisions of the 
Indian Penal Code simply because the offence is committed in 


‘respect of an. alien enemy. In criminal cases it is the King 


Emperor who prosecutes in vindication of his peace and though 
the complainant brings the facts to the.cognizance of those 
charged by the Crown to administer: justice, it is the Crown 
that prosecutes. I do not think’ that courts exercising 
Criminal Jurisdiction whether original or appellate can decline 
to exercise it simply because the offence is committed against the. 
person Or property of an alien enemy. 


So-far as Criminal Revision Petitions to the High Court are 
concerned Ss. 437 and 439 of.the Criminal Procedure Code ` 
empower the High Court to proceed either suo moto or on the 
facts being brought to itg notice by any persons not necessarily - 
the complainant. There is therefore nothing to prevent the High 


Court from revising the order of the Chief Presidency Magistrate 


discharging the accused on the application of the custodian of 
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enemy properties’ where the offence is sponte’ in respect of ` 


property which would in law’ vest in him,’ 


It is also clear that the complainant was livirg and carry- 
ing on business in India under a trading license bosh when he 
filed the complaint and the criminal revision petition. When 
an alien enemy resides in the country by license of she King and 
under his protection he stands on the: same footing’ as an alien 
friend or an ordinary subject so faras the right of maintaining 
actions is concerned, the right of suit being incidental to the right 
of protection. Porter v. Freudenburg 1, Volkel v, Rotunca Hospital 2, 
Princess of Thurn and Tawis v. Moffit è and Rea v.- Vine Street 
Police State Superintendent: Liebman exparte 4, ars authorities 
clearly in point. The complaint and revision petition were there- 
fore instituted by a person legally competent to do sc. 





As a criminal revision petition is nob in the rature of an 
appeal which under the Code of Criminal Prccedure mast 
necessarily be filed by the accused in the case of a conviction 
or by the Government-in the case of an acquittal aad as under 
Ss. 437 and 439 of the Code the High Court can act in revision where 
facts are brought to its notice by any person and not necessarily 
by a party to the original proceeding the internmens of the com- 
plainant after the filing of the criminal revision petitions does 
not necessarily stay the hands of the High Cout, All that 
was decided in Porter v. Freudenburg 1 was that ths appeal filed 
by an alien enemy plaintiff before the war, should >e suspended 
till the restoration of peace. The position of a person who was 
residing and carrying’ on business in the country under a license 


from the crown and so entitled to file a criminal appeal or revision l 


but whose license has been revoked before the appeal or revision 


petition comes on for trial could not be worse. Iù any view the’ 


revision petition cannot be dismissed as contendsd for by the 
Grown Prosecutor and counsel for the accused. Zt can at the 
most only be ordered to lie over till the end of the war. For the 
reasons already given I am of opinioh that it is open to the High 
Court to dispose of the ‘criminal revision petition against the 
order of discharge on the application of the custod:in of enemy 


property. I overrule the preliminary objection and shall proceed . 


to deal with the case on the merits. 





1. (1915) 1 K. B. 857. a 2, (1914) 2 K. B. Ir.) 648 
8. (1916) 1 Ch, D. 58. 4, (1916) 1K. B. 368. 
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As the learned Chief Presidency Magistrate heard all the, 
evidence adduced by the prosecution and has written an order 


`~ giving his reasons for not acting on the prosecution evidence 


oral and documentary, the order though not technically an order | 
of acquittal should in my opinion be dealt with on the same 
principles as would be applied toa case of acquittal. There is 
in my opinion very little difference in substance between the 
case of a person who has been discharged after all the prosecu- 
tion evidence has been taken and weighed by the Magistrate and 
that of a person who is acquitted after a charge has been framed. 
In the former case the Magistrate considers that the prosecution 
evidence is so weak that there is nothing for the accused to meet 
and in the latter case the evidence though sufficiently strong 
to call upon the accused to meet it has in the opinion of the 
Magistrate been met by the defence. There is no reason why 
different tests should'be applied in, revision or why aa accused 
against whom the’prosecutidn evidence is weak should be in a worse 
position than one against whom it is strong enough to warrant a 
charge being framed. The observations in Emperor v. Kiru 1 are im 
point. ` 


In the case of revision petitions against orders of acquittal 
courts have been either unwilling or very reluctant to interfere in 
revision at the instance df private parties. Thandavan v. Peri- | 
anna 2, Heerabat v. Fram Bhikaji 3, In the matter of Sherk 
Amin-ud-din 4, Emperor v, Madar Baksh 5 and Foujdar Thakur v. 
Kasi Chaudhuri 8. It is well settled that Courts will not interfere 
when there is no clear error or defect in the ‘proceedings of the 
lower courts which has resulted in grave injustice but the question 
is merely one as to appreciation of doubtful evidence, I need only 
refer to Sinnu Goundan v. Emperor |, Emperor v, Madar 
Baksh 5, Foujdar Thakur v. Kast Chaudhuri 8, In re Natesa 
Padayachi 8, Emperor v. Lakshnunarayan Iyer 9, The Ahmeda- 
bad Municipality v. Maganlal Khushaldas © and Vellayan 
Ambalan v. Solat Servat 11. Iam of opinion that a rule equally 
strict should be applied to cases of revision against order of 





(1911) 12 Gr L. J. 864 (at page 869). 2. (1690) I. L. R. 14 Mad, 368. 


1 
8, (1890) I. L, R. 15 Bom. 849. - 4, (1902) £. L. R. 24 A 846. 
5. (1902) I. L. R. 25 A. 128. : 6. (1914) 190. W. N. 184. 
7. (1914) 26 M. L; J. 160. 8. (1915) 28 M. L. J. 690. 
9. (1915) 5 Cr. TL. R. 78. 10. 9 Bom. L.R. 166. 


11. (1915) 28 M. L. J. 692. 
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discharge based on a consideration of all the prosecution evidence 
when no evidence has been ahut out and there is no illegality or 


irregularity in procedure adoptet by the Court. 


Applying these considerations to the facts of the present case 
I do not think I ought to interfere with the order of discharge. 
So far as the charge of cheating. i is concerned I do not think sit 
has been satisfactorily established before the Magistrate thai the 
accused when he asked the complainant to send the diamonds was 
unable to pay for them, The arrangement between the parties 
was, that he was to have credit for £7,000 and that he was to 
pay Rs, 6,000 a week, The complainant admits that till February 
1917 the accused was making payments regularly and that in 
February complainant raised accused’s credit to £7,000 and gave 
him additional’ facilities for payment. It. is not alleged 
that when the accused asked the complainant to send him the 
parcels which formed the subject-matter of the complaint he had 
dishonoured any of the hundies drawa on him by the com- 


plainant, The fact that he was in financial difficulties in July. 


would not necessarily. show any dishonest intention in April 
especially as the accused to the knowledge of the complainant used 
to sell diamonds to other parties and remit moneys out of the gale 
proceeds when the hundies fell due. 


As regards the charge of criminal misappropriation i in respect 
of parcels 4695 and 4696 these diamonds are melee or small dia- 
monds, There is nothing particular by which they can be 
identified. It is difficult from the complainants’ evidence or, the 
documents filed by: him to arrive at any date from which it can be 
reasonably certain that the diamonds pledged by the accused are 
the diamonds which were sent by the complainant in packets 
numbered 4695 and 4696. I attach very little importance to the 
. evidence adduced by the complainant or to the accused having 
orally admitted his having pledged the diamonds. Such evidence 
is easy to adduce and difficult to rebut. I agree with the Chief 
Presidency Magistrate that no prima facie case has: been made 
out as regards parcels 4695 and 4696. 

Turning to parcels 4665 and 4666 the learned Magistrate 
though admitting that the case was somewhat stronger was not 


prepared to accept the evidence of the complainant that the parcels . 


pledged with P. W. 1 were the diamonds. sent by him. He 
observes “In Court P, W. 2 (the complainant) has been put to 
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several tesis to see if he can identify the stones now before the 


` Court as those described in his mixture book but, I am bound to 


say that though he has made a good bid for it he has failed to 
satisfy me that he can with absolute certainty describe his own 
diam*nds and even the prosecution does not press this point in 
the identification of stones.” The Magistrate also believed that 
the letters of hypothecation were genuine and was of opinion 
that there was a difference between the number and weight of the 
stones sent by the complainant and those pledged by the accused. 
The case as regards those stones was fully argued by both sides, 
and giving it my best considerations I cannot say that there is 
any such error or defect in this judgment of the Magistrate as 
would justify me in setting aside the discharge and sending the 
case back for enquiry. If I had to try the case as an Original 
Court I would probably have on the materials placed before me 
{ramed a charge and put the accused on his defence bat the ques- 
tion is whether sitting in revision I would be justified in setting 
aside the order of the trial Judge who had the advantage of seeing < 
the demeanour of the witnesses and who was not favourably 
impressed with the complainants evidence. Asa civil suit will 
probably be filed I do not think it expedient to go into the facts : 
in detail or give my opinion as to the various points that have 
been urged. It is sufficient for me to say that the present case 
bas not satisfied the requisites laid down by the cases above refer- 
red to and I do not think it proper to re-open the enquiry. 


I therefore dismiss the petition. The diamonds which are 
with the pledgees will be kept by them on the same terms as at 
present till 15th July. 


A.V. V, 


# 
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PRIVY COUNCIL. 
PRESENT +—Viscount HALDANE, Lorp DUNEDIN, Lon 
SUMNER, BIR JOHN EDGE AND MK. AMBER ALI, 
[On Appeal from the Court lof the Board of Revenue for the 
‘United Provinces of Agra and Oudh.] 


Rani Parbati Kunwar tg Appellant * 
v. 
The Deputy Commis- i s». Respondents. 
sioner of Kheri and 
another. | 


Land Law of Oudh—Thikadar—--Enhancement of yanti —Oudh Rent Act (Act 
22 of 1886) Ch. 7 A 

Chapter 7 A of the Oudh Rent Act 1986, applies to thikadars, and conse. 
quently a“ favourable rent” payabla bya thikadar or person to whom the 
collection of rents in a mauza has been leased is liable tobe enhanced in the’ 
circumstances and subject to the condition therein provided. 


Appeal from a decree of the Board of Revenue for the United 


Provinces of Agra and Oudh, reversing a decree ‘of the Commis- 


sioner of Lucknow. 
The facts of the case are sufficiently stated in their Lordships 


. judgment. Inthe appeal the question for determination was 


whether the rent payable by the appellant under a lease therein 
set out was liable to enhancement under Ch. 7 A of the Oudh 
Rent Act, 1886 (Act 22 of - TORU The Board of Revenue had 
held that it was. | 

De Gruyther, K. O., and A. Jackson, for appellant, 
submitted that Ch. 7 A of Act 22 of 1886 applied only to grants 
of land. The lease in suit was nota grant: it gave appellant 
no right of occupancy ‘in the land. Appellant was.a thikadar, 
not a tenant under S. 3 (10). Ch..7 A did not apply to her, and 
the rent payable by her was not liable to enhancement. , Various 
sections of Act 22 of 1886-were discussed. 

Sir Erle Richards,’ K. C., and O'Gorman, for respondents : 
Act 22 of 1838, applies to the case. Before that Act a grant like 
that in the case was liable to resumption after the death of the 


grantor under 8. 52 of Act 17 of 1876. That liability was taken 


away by Ch. 7 A, which was added to Act 22 of 1886 by U, P. 

Act 4 of 1901, and the liability to enhancement of rent was sub- 

stituted. There was thus no hardship to the thikadar. The policy 

of the Government was to put an end to grants of this class, as 
* March 6th and Tth, 1918. ; 
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they affected the apusi s ability to pay the Government 
revenue. Ch. 7 A applies to all such grants whatever name 
is given to them. 

De Gruyther, K. O. replied. ' 

Their Lordships’ judgment was delivered. (April 16, 1918) 
by ; 4 
Sir John Bdge :— This is an appeal from a decree, dated the 
2nd April, 1915, of the Board of Revenue for the United Provin- 
ces of Agra and Oudh, which set aside a decree, dated the 7th 
October, 1914, of the Court of the Commissioner of Lucknow, 
and restored a decree or order, dated the 4th June, 1914, of ane 
Court of the Deputy Commissioner of Sitapur. 


The suit in which this appeal has been brought was insti- 
tuted in a Court of Revenue which alone had jurisdiction to 
entertain the suit, a Civil Court having no jurisdiction in the 
matter, In the suit, the plaintiffs claimed a decree for the. 
possession of the entire village mauza Bandhia Kalan situate 
in pargana Nighasan, in the district of Kheri, by resumption 
ofthe muafi, and in the alternative that the rent might be 
fixed at a proper amount under S. 107e of Act XXII of 
1886 (the Oudh Rent Act, 1886), and other reliefs which need 
not be referred to. The Deputy Commissioner of Sitapur 
before whom the suit came for trial, did not grant a decree for 
resumption, but having found that the rent was liable to be 
enhanced under S. 107e of Act XXII of 1886, by his 
decree declared that the defendant was a tenant of the mauza 
without any right of occupancy and determined the rent to be. 
payable at 2,000 rupees per annum. The only question to be 
considered in this appeal is whether the rent at which the mauza 
was held by the defendant of the plaintiffs at the date of suit was 
or was not liable to be enhanced, and that question depends upon 
the nature of the lease under which the mauza was held by the 
defendant. 


~ Mauza Bandhia Kalan is part of the taluqdari estate of 
Majhgain. On the 13th November, 1882, Raja Milap Singh, in 
whom was then vested that estate, by his will devised mauza 
Bandhia Kalan to his wife Rani Dhan Kunwar, who on his death 
obtained possession of the mauza. Thereafter Rani Dhan Kunwar, 
in order to provide maintenance for her daughter, who is the 
defendant in this sujt and the appellant in this appeal and 


y 
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aane for that- daughter's ` s` son, executed on the 23rd P. 6. 

February, 1891, the following leage :— Rani Parbati 
“ Lease in favour of Chhoti Betia, 4.d., Parbati, who i is married at Malanpur, Kunwar . 

and also in favour of the grandson, é.¢., the dear son of-the said daughter, granted The De ui 

by Rani Dhan Kunwar, ‘talukdar’ of Majhgain and Bhur, pargana Nighasan. Comin 
È Mauza Bandhia Kalan, pargana and tahsil Nighasan, ‘Hadbast’ No. 61, ae 

owned and possessed by me, the executant, the revenue of which, along with that eee 

- .of the entire ‘taluka,’ is paid to Government, is leased to you from 1297 Fasli Sir Jhhn 
up to the term of your life and that of your dear son, at a ‘jama’ of Edge. 


584 rupees per annum. You should take possession of the said mauza from 
1297 Fasli as a lessee for life and bring into your own use all sorts of receipts 
which. include ‘mal’ and ‘siwai’ and pay | 'to me 584 rupses annual lease money, 
instalment by instalment, year by year, without objection, and all sorts 
of profits will belong to you and your dear son during your respective, lives 
and after you and your dear son the lease ofthe mauza will end and it will, ag 
before, revert to the possession of the holder of the ' ilaka’ (estate), During your 
life and that of your dear son neither I nor any heir or representative of mine 
will have power to set aside tha lease. If you do not pay the ‘jama’ reserved by 
the lease at the proper time, it will be duly’recovered from you without interest 
by means of a guit in Court. You should, during the period of your lease, fully 
carry out all orders issuéd by the authorities in respect of the village, so that no 
stigma of disobedience of orders might attach to you or to the ‘taluka’ (estate). 
You should keep the tenantry. satisfied in every way, so that the population of the 
village might increase and the Village might not become desolate. Under proper 
circumstances you are also authorised to bject the tenants so that you might eject 
them after issuing notice of ejestment. You should, however, see that they are 
not oppressed.. You are authorised to enhance or reduce the rent of the tenant 
go far as it is just. You should carry on all the’ affairs of the village just as they 
have been hitherto conducted. : . 

“ These few A have, therefore, been exeouted by way of a leage to stand 
as evidence, 

_ " Boundaries of mauza Bandhia Kalan :— 
“ Hast.—Bandhia Khurd. . 
` “. West. —Hamlet of Gangaband, 
$ North —Oudh forest. 
‘ ‘* South.—Gangaband. 
"“ Dated the 23rd February, 1891. ' 6 
| “RANI DHAN KUNWAR” 


Under that lease the EE dai became the thikadar or, 
person to whom the collection of rents, in the mauza had been 
leased by Rani Dhan Kunwar, who was then the landlord. Rani 
Dhan Kunwar died in 1391. After her death the taluq vested in 
Raghubar Singh, a plaintiff and one of the respondents, and in 
Raj Mangal Singh, represented in this suit and appeal by the 
| Deputy Commissioner of Kheri as’ jthe special manager of the 
Court of Wards of the estate of Majbgain, 


Land forming a mahal or pa tofa mahal which is under 
Chapter VII [A] of Act XXII of 1896 liable to be resumed by 
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the proprietér or to have the rent payable in respect of it enhanced 
must be land held rent free or at a favourable rate of rent. By 
S; 107 (I) of the Act it is enacted that: / 

` “Bor the purposes of this Chapter (Chapter VII [A])a grant of land ata 


favourable rate of rent means a grant of land at a rent less than the aggregate of 
the revenue and local rates payable thereon ” 


All three Courts in India have found that the rent of 584 . 


rupees, which was made payable by the lease of the 23rd 
February, 1891, was a favourable rate of rent within the meaning 
of Chapter VII [aA]. But it has been, contended on behalf of the 
appellant that Chapter VII [a] does not apply to persons holding 


land as thikadars. That contention is based on S. 3, clause (10) - 


of the Act, according to which a— 


“tenant means any person, not: being an under-propriator, who is liable to pay 
rent ; and in the following portions of this Act namely, Bs, 19, 14, 15, 17, 18, 29, 
58, 54, 55, sub-sections (1) and (2), 56, 69, 60, 61, 62, 108, .126 and 138, but in 
no others, the expression ‘tenant’ shall be held to include a thikadar or person to 
whom the collection of rents in a village, or portion of a village has been leased 
by the landlord.” U 3 

5. 3 (10) which contains: that definition was part of Act 
XXII of 1886 as it was passed in 1886. Chapter VII [A], which 
deals with the resumption and the enhancement of the rent of land 
held rent free or at a favourable rate of rent and contains S. 107 
A to 5, 107 x was added to Act XXII of 1886 in 1901 by an 
Amending Act, U. P..Act IV of 1901, and consequently the 
specific enactments of Chapter VII [a] are not limited in their 
application by S.3 (10), which must be regarded asa mere 
glossary defining the terms “ tenant” and ‘‘thikadar” as those 
terms are employed in the Act XXII of 1886 as it stood in 
1886 when it was passed. 


The object of enacting Chapter VIL [a] which the Govern- 
ment of India bad in view obviously was the. protection of the 
Government revenue assessed upon agricultural lands, and as far 
as possible to maintain proprietors’ of lands in a position to 
enable them to pay the Government revenue and the local rates 
assessed upon their lands.and thus to avoid losing their lands by 
making default in payment of the revenue due to the State. 
In some parts of India, in Oudh for instance, many ‘proprietors 
of lands were in the habit of acting improvidently in making 
grants of lands, by lease or otherwise, rent free or at rents which 
did not enable them to pay the public revenue. and local rates 
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assessed upon their lands. As early as 1798 the Governor- 
General in Council passed Regulation KIX of 1793, with a similar 
object of protecting the Government revenue derivable from 
lands. In S. 1 of that regulation it is stated: “ By the ancient 
law of the country, the ruling power is entitled toa certain pro- 
portion of the produce of every bigha of land (demandable in 
money or kind, according to local custom) unless it transfers its 
right thereto for a term or in perpetuity, or limits the public 
demand upon the whole of the lands belonging to an individual, 
leaving him to appropriate to his own use the difference between 
the value of such proportion of the produce and the sum payable 
to the public, whilst he continues to discharge the latter. Asa 
necessary consequence of this law, if a zemindar made a grant of 
any part of his lands to be held exempt from payment of revenue, 
it was considered void from being an alienation of the dues of 
Government without its sanction, Had the validity of such 
grants been admitted, it is obvious that the revenue of Government 
would have been liable to gradual diminution.” That regulation 
"was applied to Oudh after the annexion of that province, 

_ By 8. 62 of Act XVII of 1876 (the Oudh Land Revenue Act, 
1876), it was enacted :— 


“62, All grants (whether in writing or otherwise) by proprietors, or the 
persons whom they represent, of land to ba held exempt {rom the payment of rent 
or af a favourable rate of rent, are hereby declared to be liable to resumption, 
unless such grants have been sanctioned or confirmed by the Governor-General in 
Council of the Chief Commissioner. 

“* Provided that, if such grants are held under a written instrument (whether 
executed before or after the passing of this Aot) by which the grantor expressly 
agrees that the grant shall not be resumed, they shall be held valid against him 
(but not as against his representatives after his death) during the continuance of 
the settlement of the district in which tho land is situate which was current at tho 
date of the grant ” 

5. 52 was subject to the procedure and sem pong EE 
` in Ss. 53, 54, and 55 of that Act: 

S. 52 of Act XVII of 1876 was wide enough to apply to 
grants to thikadars of land in Oudh exempt ‘from the payment of 
rent or held at a favourable rate of rent, and it authorised the 
resumption of such grants when they had not been sanctioned or 


confirmed ‘by the Governor-General in Council or the Chief 


Commissioner of Oudh. Ss. 52, 54,54 and 55 of Act XVII of ' 


1876 continued in force until Act IV of 1901 was passed. By 
5. 107 E, which by Act IV of 1901 was added to Act XXII of 
1886 it was enacted as follows:— 
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“107 E. Land held rent free or at a favourable rate shall be liable to resump- 
tion, only when by the terms of the grant‘or by local custom it is held— 
" (a) At the pleasure of the grantor ; 


‘(b) For the performance of specific service, religious or secular, which the 
. proprietor no longer requires ; 


‘' (c) Conditionally or for a term, and the‘conditions are broken or the term 
expires.” 


* * * o. * * 


That section limited the ‘lands which might otherwise have 
been resumed if S. 52 of Act XVII of 1876 had remained in force, 
and in that respect was more favourable to the grantees of such 
lands than 9, 52 of Act XVII of 1876 had been. 


By 8. 107 A, which was one of the sections which were 
added to Act XXII of 1886, the proprietor of a mahal or part of 
a mahal was, amongst other rights of suit, given a right to sue to 
enhance the rent of any land held at a favourable rate of rent, 
whether so held by grant in writing or otherwise. And by $, 
1073 all land in Oudh held at a favourable rate of rent was made 
liable to enhancement of rent unless the holder establishes certain 
specified facts, which have not been established in this case. That 
section is subject to the following proviso: ‘‘ Provided that no - 
land held under a written icstrument, whether executed before 
or after the Ist day of January, 1902, by which the grantor 
expressly agrees that the grant shall not be resumed, shall be 
liable to resumption or assessment or enhancement of rent until 
the grantor dies, or the term of the current settlement of the 
local area in which the grant js situated expires, whichever event 
first occurs.” In the present case not only did the grantor of 
the lease die before suit, but the term of the settlement current 
at the date of the lease, of the local area in which matza 
Bandhia Kalan is situate expired before the suit was brought, 


By S. 1076, which is one ‘of the sections which in 1901 
were added to Act XXII of 1886, it is enacted as follows :— 


‘© 107a (1), Land not liable to resumption under 8.107 E and to which the 
provisions of S. 107 H do not apply shall be liable to assessment or pales 
of rent as the case may be , 


1 (2) When a grant held rent free or at a favourable rate is ‘found to be 
liable to have rent assessed or enhanced thereon, the grantee shall be deemed to 
be a tenant without a right of occupancy under Ss. 36 and 31 of this -Aof, and the 
rent shall be determined at such Yate as the Court "may consider fair and 
equitable, having regard to the rents paid for land af similar quality and with 
similar advantages in the neighbourhood. 


H 
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(8) The period of seven years for which he (the grantee) shall be entitled 
to retain the holding shal! begin from: the first day of July next following 
the date of the institution of the suit.” : 


` Mauza Bandhia Kalan was bat liable to resumption under 
S. 1072, as the term for which the lease was granted has 
not expired, and it is not proved that any condition contained in 
the lease has been broken. The provisions of S. 1078 do not 
apply in this case, and consequently S. 107a does apply, as the 
lease of the 23rd February, 1891, was a grant of landat a favour- 
able rate of rent, and mauza Bandhia Kalan was land held by the 
defendant : at a favourable rate of rent within the meaning of 
chapter VII [a] of Act XXII of 1886. The decree of the Board 
of Revenue which set aside the decree of the Commissioner of 
Lucknow and restored the decree or order of the Deputy Commis- 
sioner of Sitapur enhancing the rent to 2,090 rupees pet annum 
was right, 

Their Lordships will humbly advise His Majesty that the 
decree of the Board of Revenue should be affirmed, and that this 
appeal should be dismissed with. costs. _ 

Solicitors for Appellant :—T. L. Wilson & Co. 

Solicitors for Bespondea) :—The Solicitor, India Office. 

A. P. P. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


- PRESENT :— MR, . JUSTICE SPENCER AND MR. JUSTIOR 
‘KRISHNAN. 


Chavadi Ramasamia Pillai ... Appellant in all * 


oO v (Petitioner in all). 
E. Venkateswara Aiyar and others ... Respondenis (Respond- 
ents). 


Provincial Insolvency Act, S. 46 (4)—Limitation—Mode of computation-- 
General Clauses Act (Act X of 1897), Ss.9 and 10— Date on which act appealed 
against is done to be excluded —Last day for appealing being dies non should be eg- 


cluded—Limitation—Provincial Insolvency Act, S. 26 Clause 2 application under— ` 


Whether tarred after 21 days. 


S. 46 cl. 4 of the Provincial Insolvency Act merely declares that 90 daya 
shall be the period of limitation for appeals to the High Court: without specifying 
the method of computing the period. 

The principle of 8. 9 of the General Clauses Act must be applied to appeals 
under the Provincial Insolvency Act and the day on which the Act appealed 
against is done ia to be excluded. 


SS Se ee a eee 
#G. M. A. No. 197, ete, of 1917. 28rd July, 1918. 
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In appeals under the Provincial Insolvency Act if the Jast day for preferring 
an appeal is a dies non that day must be oxcluded under S. 10 0f the General 
Clauses Act. 


The 21 days rule of limitation in S. 22 of the Provincial Insolvency Act does 
not apply to an application to the Court to take action under S. 26. Clauss 2, 


Appeals under S. 46, cl. (2) of Act IIT of 1907 against the 
orders of the District Court of Tinnevelly dated the 22nd January 
1917 in O. P. Nos. 628, 626, 680 and 638 of 1916 respectively. 


T. M, Ramaswami Aiyar for Appellant. 


C.V. Ananthakrishna Aiyar, K. R. Gurusami Aiyar, l 
A, Subbarama Aiyar and K., 8. Sankara Aiyar for Respondents, 
The Court delivered the following 


Judgment :—It is argued that these appeals are barred by 
limitation on the ground that asthe general provisions of the 


. Limitation Act have been held not to apply to appeals under 5, 


46 of the Provincial Insolvency Act the date upon which the order 
appealed against was made and the Sunday upon which the 
ninety days allowed by S. 46 expired, cannot be excluded. S. 46 
clause (4) merely declares that ninety days shall be the period of 
limitation for appeals to the High Court without ene the 
method of computing that period. 


S. 9 of the General Clauses Act does not directly apply to 
this section, in which the words “ from” and “to” do not occur, 
Nevertheless we think it was intended that the computation 
should be done as it is usually done in appeals :under other acts, 
seeing that no other method is prescribed, that is, that 90 days 
should be reckoned from the date of the order appealed against. 
We must therefore apply the general principle contained in 8. 9 
under which the day on which the act appealed against is done is 
to be excluded. i i 


Further under S. 10 of the General Clauses Act, the 22nd 
April which was a dies non must be excluded, and it is unnecessary 


“to resort to S. 4 of the Limitation Act for this purpose. 


Tt was also argued that the application to the District Court 
itself was barred by limitation under the 21 days rule in S. 22 of 
the Provincial Insolvency Act. But we observe that the appli- 


‘cation to the District Court was not an appeal against any order 


passed by the Official Receiver but was one to the court to take 
action under §. 26, cl. (2). 


4 
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On the merits we axe of opinion that there was sufficient 
cause for the petitioner's vakil failing to attend on the date of 
hearing, if the facts stated in ‘his affidavit which have not been 
controverted, are true. The petitioner, could not be expected.to 
proceed with his application, which involved certain complicated 
matters of law, and fact, unaided, and he might have been reason- 
ably given some time to engage a ‘fresh vakil, We think that 
when the facts became known on the petitioner's application to the 
District Court to restore his petition to file, the District Judge 
should have allowed his application on such terms as to costs, etc., 
as he thought proper. 

We set aside the judge’s orders of January 22nd dismissing 
the appellant’s petition and direct the judge to take it again on 
- his file and dispose of it according to law. 

The appellant will bear his own costs and the respondents’ 
costs in the District Court up to date. Costs in this court will 
abide and follow the result. 

C. A. S. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:— SIR JOHN WALLIS, CHIEF JUSrOE AND 
Ms., JUSTICE SESHAGIRI AlTaR, ; 


The Official Assignee of Madras and others ~.. Appellants.* 
3 v. . 
The Official Assignee of Rangoon by his 

Agent, Subramania Aiyar and others .. Respondents, 


Presidency Towns Insolvency Act, Ss. 17 and 51—Adjudicatian of insolvency— 
Vesting of property —Priority of—Rival jurisdictions, proceedings in—Balance of 
convenience. j 

Two of the creditors of a firm earrying on busines at Rangoon and Madras 
presented a petition on 17.4-1917 to the High Court of Madras in‘its Insolvency 
jurisdiction, for the adjudication of she firm setting out various acts of insolvency 
alleged to have been committed after the month of March 1917. On 28-4-1917 an 
order of adjudication was made by the High Court. On 10-5.1917 the firm was 
again adjudicaled by the Chief Court of Lower Burma in respect of acts of insol- 
yency committed in or about the month of February 1917 in Rangoon. On a 
question being raised as to whether she properties of the insolvent vested in the 
Official Assignee of Madras to the exclusion of the Official Assignee -of Rangoon 
ox vice versa and as to which court should administer the estate. 

Held, (1) that the adjudic ition by the Madras High Court was priar to the 
Rangoon adjudication, the question of, priority depending onthe actual date of 


* 0.8. A. Nos 27, 29 and 89 of 1918 27th August, 1918. 
68 : 
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the adjudication and not on the date of the commission of the aots of bankruptoy 
on whioh the proceedings were gtated ; 
(2) that the whole property of the insolventa wherever situated i in British 


| India having vested in the Official Assignee of Madras on the date of the adjudi- 


cation at Madras, the subsequent adjudication at Rangoon had nothing to operate 
upon and no property of the insolvents could vest inthe Official Assignee of 
Rangoon until the Madras insolvency was annulled under S. 22 of the Presidency 
Towns Insolvency Act; and (8) thatas the interests of the general.body of 
creditors required that the estate should be administered in Kangoon, the Madras 
adjudication should be annulled and the Rangoon Court should be left to act in 
the matter. | 


In re Aranavayal Sabapathi 1, Eaparte Geddes: In re Mowat 2 relied on. 

On appeal from the judgment and order of Mr. Justice 
Bakewell dated 23rd April 1918 made in I.P. No, 83 of 1917 
on the file of the High Court in its Insolvency Jurisdiction. 

D. Chamier instructed by V. Varadaraja Mudaliar attorney 
and G. Krishnaswami Aiyar for Appellants. | 

The Hon. The Advocate General (S. Srinivasa Aiyangar) 
K. Srinivasa, Atyangar, S. Ar avamudu Aiyangar, T. R. Raga” 
verdra Row and L. S. Veerar agava Aiyar for Respondents. 

The Court delivered’ the following 

Judgment —The Chief Justice :—These are cross appeals 

from an order of Bakewell, J., in insolvency by which; acting under 


“5, 22 of the Presidency Towns Insolvency Act, he stayed the 


proceedings of the Official Assignee of Madras in I. P. No. 83 of 
1917. ln O. S. A. No. -27 the ater Assignee of Madras 
challenges the order of stay and O. S. No, 29 is an appeal to the 
same effect by one of the creditors, ahi in O. S. A. No. 89 the 
Official Assignee of Rangoon asks “that the Madras Insolvency 
should not merely be stayed but annulled. No question was 


‘ raised before the learned Judge as to the petition for annulment 


having been presented by the Official Assignee of Rangoon instead 
of by one of the creditors and it is unnecessary for us to consider 


_the question, as to which we decide nothing. 


On 17th A,ril 1917 two of the creditors of the firm of 
T. A. R.A. R. M. Ramanatham Chetty presented a petition 
for the adjudication of the firm to this Court, alleging that 
the firm consisted of Ramanatham Chetty and his son Anna- 
malai Chetty and setting out various acts of insolvency. This 
was supported by an affidavit in nearly the same terms 
by Adaikappa Chetty the agent of the petitioning credi- 
tors, and on the 23rd of April an, order of adjudication 

1. (1897) I L, 8.21 B 297. aN (1824) 1GL apd J. 414, 








a 
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was made, The order, which was drawn up by filling ina 
printed form, recites that the insolvents had committed acts 
of insolvency mentioned in the petition and does not specifiy the 
precise acts of insolvency on which the order was made. This 
form may have been sufficient under ‘the scheme of the old Act, 
in which the insolvency related back to the date of the petition, 
but, to enable due effect to be given to the provisions of the 
present Act, the acts of insolvency which are found to have been 
preved should be shown specifically in the order and not be left 
to be gathered from a perusal of the affidavit. Another defect 
of practice which has come to light is that the order on the 
creditor’s petition was not notified forthwith, as it should have 
been, in the Fort Saint George Gazette. On the 10th of May 
1917 the T. A, R. A. R. M. Firm was again adjudicated by the 
Chief Court of Lower Burma in respect of acts of insolvency 
found to have been committed in or about the month of February, 
The affidavit in support of the Madras” Petition, on which this 
court acted, did not allege vith ‘gufficient certainty any acts of 
insolvency prior to the month of March ; and, therefore, the acts 
of insolvency upon which the firm was adjudicated in Madras 
must be taken to have been later in time than the acts on which 
the adjudication was made in Rangoon, though the date of 
adjudication in Rangoon was subsequent to the adjudication, in 
Madras. Nowin these circumstances it is contended for the 
Madras creditors and the Madras Official Assignee that the pro- 
perty of the insolvents wherever situated in British India having 
vested in the Official Agsignee of Madras, the subsequent adjudica- 
tion in Rangoon hal nothing to operate upon, and that the 
property of the insolvents has never vested in the Official Assignee 
of Rangoon and cannot vest in him until the Madras insolvency 
is annulled under S. 22. In my opinion the whole property of 
the insolvents having vested in the Official Assignee of Madras 
by virtue of the adjudication here, there was nothing to vest 
under the subsequent adjudication ine Rangoon. If authority be 
wanted for what appears to me to be an obvious proposition, it is 
to be found in the series of cases, both at law and equity ' referred 
to in Morgan v. Knight 1, m which a later commission of bank- 
ruptcy had been held to be a nullity so long as the earlier 
commission was outstanding. In delivering the judgment of the 
E 1, (1864) 150. B. (N.B) 669, 
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Court of Common Pleas overruling these decisions, Erle, C. J., 
observed that they rested on two propositions, one, that an uncer- 
tificated bankrupt could have no property, and the other, that, if. 
there is no property, a commission is void, by reason of the fact 
that there cannot be any effects administered under it. He then 
pointed out that it was not essential to the validity of a bankruptcy ' 
that the bankrupt should be possessed of property, and, secondly, 
that in certain circumstances an uncertificated bankrupt might 
acquire property. It was not questioned in this case, or invany of 
the later cases in England that have followed it, that the later 
adjudication could not. operate on the property which had once 
belonged to the bankrupt but had vested in the Assignee under the 
earlier adjudication. This was also regarded as beyond question by 
Strachey, J., and on appeal from his judgment by Farran, C. J., in 
Re Aranvayal Sabapathi 1. There are no doubt some observations 
of Henderson, J., in In the matter of William Watson 2, as to the 
Official Assignee having some sort of title to assets which under ; 
an earlier bankruptcy in England had vested in the English |, 
trustee, but they appear to have been made obiter, and Morgan v. 
Knight 8, on which the later English cases proceed, was not cited 
to the court. 

It is said however that, assuming this to be go, the property 
vested in the Official Assignee of Rangoon by virtue of the fact 
that the adjudication in Rangoon was based on acts of insolvency 
earlier in date than those on which the order was made in Madras. 
None the less, when the adjudi¢ation was made in Rangoon all the 
property of the insolvents had already vested in the Official Assignee 
of Madras and there was nothing on which the Rangoon adjudi- 
cation could operate, The provision in 9, 17 that on the making of 
an order of adjudication the property shall vest in the Official 
Assignee ig express, and there is no provision in the Act divesting . 
the property so vested in that Official Assignee and transferring it 
to another Official Assignee under a later adjudication. 5, 51, 
no doubt, provides that the insolvency is to date back and to 
be deemed to commence at the date of the first of the acts 
of insolvency proved to have been committed within three 
months of the date of the presentation of the insolvency peti- 
tion, but this is a provision intended to enable the Official 
Assignee to recover property in the hands of third parcies, 


1. (1897) I. L. R. 21 'B, 297. 2, (1904) L L. R. 810. 761. 
3. (1864) 15 0. B. (N. S.) 669. 
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and has nòt the effect of divesting property which has been 
duly vested in an Official Assignee in accordance with law under a 
prior adjudication. i 

The point, moreover, has (been expressly decided by the 
House of Lords in Eaparte Geddes: In re Mowat 1, a case 
of competition between an carlier Scotch sequestration and a 


later English bankruptcy. The English bankruptcy, which was - 


before the statute of 6 Geo. IV, was governed by the statute of 
Elizabeth and the subsequent acts under which the doctrine of 
relation back was applied without the restrictions which have 
been imposed upon ‘the doctrine in modern statutes. It was 
there held by the House of Lords that the Scotch seques- 
tration, which under the Sequestration Act operated on the 
bankrupt’s estate in: England and took effect from the date of the 
presentation of the petition on the 26th of January, was not 
superseded or annulled by an English commission of Bankruptcy 
granted in the month of March by ‘relation back to the act of 
bankruptcy on which it was founded, which was committed on the 
4th of January. As observed by Mr, Dicey, citing this case, priority 
depends on the date of the assignment, and not on the date of the 
commission of the act of bankruptcy (Conflict of laws Note to Rule 
113)., In British India we have not only four insolvency jurisdic- 


tions under the Presidency Towns Insolvency Act, but also the 


very numerous jurisdictions under the Provincial Insolvency Act, so 
that cases like the present may not infrequently arise. In all such 
cases it should, we think, be recognised that the vesting depends on 
priority of adjudication, and that steps should at once be taken to 
annul the prior adjudication where it is convenient that the estate 
should be administered by another jurisdiction. Great confusion 
might ensue if competing assignees or receivers were to have con- 
currept authority to realise the insolvent’s estate independently 
of one another, instead of the msolvency being in one jurisdiction 
only at a time and the other jurisdictions being required to act in 
aid of it if necessary.” ; 

It follows that the estate of the insolvent is now vested in 
the Official Assignee of Madras and not in the Official Assignee of 
Rangoon. . The question then arises whether we should annul the 
Madras Insolvency and leave the estate to be administered in 
' Rangoon, Bakewell, J., was of opinion that in the interests of the 
creditors the estate should be administered in Rangoon, and 

1, (1824) 101. and J. 414. 
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unless we are prepared to differ from him as to this, we think we 
are bound to give effect to this view by annulling the insolvency 
in Madras and allowing the title of the Rangoon Official assignee - 
to operate on the assets. The insolvents are Nattukoitai Chetties, 
who according to their custom have their permanent home in the 
southern districts of this Presidency, where their families reside, 


‘ and carry on busicess in India, Burmah and the near Hast. The 


ingolvents carried on business in this way bcth in Madras and 
Rangoon, but there can be no doubt that that Rangoon was their 
principal place of business, and that latterly little or no business 
was done in Madras. While in Madras for nearly a year after 
the adjudication no assistance was given to the Official Assignee 
to enable him to get in the assets, the Official Assignee of 
Rangoon, who did not come to know of the prior Madras Insol- 
vency until the middle of December 1917, was enabled with the 
assistance of the local creditors to make considerable progress 


„with the winding-up of the estate.: Properties which had 
‘been mortgaged by. the insolvents were sold, and the sur- 


pluses recovered for the general body of creditors, and various ' 
suits were instituted against -the debtors of the estate. The 
chief ground on which we have been asked not to annul 
the Madras Insolvency but to allow it to proceed is, that 
with knowledge of the prior insolvency in Madras, the Official 
Assignee of Rangoon entered into a contract in April of this year 
to sell valuable properties of the insolvents in the Coimbatore 4 
district of this Presidency in one lot for five lakhs of rupées. It 
is alleged, and has been strongly pressed, that this sale was at a 


_ serious under-value, and that, if the property had been sold in lots, 


very much higher prices would ` have been realised, and counter- 
offers to purchase in. one lot at an advance of half a lakh were 
placed before the court. As regards the action of the Official 
Assignee of Rangoon in proceeding to enter into the contract of 
sale, it cannot be said, having regarding to the observations in In 
the matter of Wilkan Watson 1, that the ldw was clear. Even 
before Bakewell, J., the point as to the absence of authority does 
not appear to have jean very strongly pressed as the learned 
Judge does not deal with it in his order. There were, also, 
circumstances connected with the property which the Official Assig- 
nee of Rangoon may have considered to necessitate immediate 

L (1904) TLR © n 
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action. > We do not think that in these circumstances, the 
conduct of the Official Assignee in proceeding with the adminis- 
tiation or in entering into the contract of sale affords sufficient 
ground for refusing to make the jorder of annulment which we 
consider on other grounds, to be desirable. Nor do we think 
that the terms of the contract afford such aground. Further 
than this it is uanecessary for us to go; and we express no 
opinion whatever as to this contract, bécause we think it isa 
question for the Rangoon Court to deal with after the annulment 
-of the Madras Insolvency. ‘In order that the creditors’ should 
have an opportunity of questioning it; if so advised, in the 
Rangoon Court, we have decided to make the annulment condi- 
tional on the Official Assignee of Rangoon undertaking not to 
execute the deed of sale for two months from this date which will 





give time for an application to the Chief Court, and on his paying ` 


the costs of the Official Assignee ‘of Madras both here and before 
the learned Judge as between solicitor and client out of the estate. 

As regards the memorandum of objections we set aside so 
much of the order of the learned Judge as makes the petitioning 
creditors and Thiagaraja Chetti Hapis, for the costs of the ear 
Assignee of Rangoon. 

Seshagiri Atyar, J :—I entirely agree with the judgment of 
the learned Chief Justice. As was pointed out by Strachey, J „in 
Re Aranvayal Sabapathy 1, 1, an adjudication of insolvency by one 
court is not a bar to the jurisdiction of another court exercising 
similar powers. 9. 22 of the Insolvency Act by implication 
recognises concurrent adjudication. It may be as was pointed 
out in In the. matter of William Watson 2 that the subsequent 
adjudication may give a sort of contingent or reversionary interest 
in the assets of the Insolvency in the event of the previous order 
being set aside. - | 

The further question Js i we should annul the ad- 
judication made in Madras. The Madras -adjudication was 
undoubtedly , earlier in date. The learned Advocate-General 
referred to the Madras petition and the crder of adjudication 
thereon as showing that the title of the Madras Official Assignee 
was inferior to that of the Rangoon Official Assignee, He relied 
upon §. 51 of the: Act which declares that the insolvency of a 
debtor shall be deemed to have relation back to the time of the 


1, (1897) I.L R.@1 B. 294, i 2 (1904/1 L.R 310. 761, 
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commission of the act of Insolvency on which an order of adjudi- 
cation is made, In my opinion, this section was not intended to 
refer to the conflicting claims of different Assignees. As was 
contended by Mr, Chamier, its operation should be limited to 
questioning titles created by the Insolvent in favour of third 
parties since the date of the act of insolvency complained of in 
the petition. If the other contention were upheld, the result 
would be that there would be a complete vesting order under one 
of the adjudications from a particular date, and an equally effective 
order by another adjudication from an earlier date. In my 
opinion, S. 51 was not intended to give priority fo an adj udication 
by one court over the adjudication of another court by reference 
to the act of Insolvency adjudicated upon. The decisions in 
Eg parte Learoy: In re Foulds 1 In re Pollett: Hx parte Minor 2 
and In re Carl Heath: Hx parte the Trustee B relied on by the 
Advocate-General and which were ‘given under the corresponding 
section of the English Bankruptcy Act are only authorities for 
the proposition that as between the trustee in bankruptcy and a 
creditor of the Insolvent, the title of the former relates back to 
the act of Insolvency mentioned in the petition, Lord Esher 
Master of the Rolls, in In re Pollett: Hx parte Minor 2, gave this 
definition of relating back :—“The result of the relation back is, 
that all subsequent dealings with the debtor's property 
must be treated as if the bankruptcy had taken place at the 


“moment when the act of bankruptcy was committed. The 


debtor must be considered as having become a bankrupt the 
moment the deed was executed.” It is true that the decision 
of the House of Lords commented on by Dicey in his book under 
Rule 113 related to acts of adjudications of bankruptcy made 
under different statutes. None the less it seems to me, that this 
principle should be applied to adjudications male under the same 
statute. Dicey in commenting upon the rule says :—“ The rule 
probably holds good where the earliest of several bankruptcies, 
and the assignment under it, takes place ina country beyond 
the limits of the United Kingdom, e. g, Victoria or Prussia. 
As was pointed out by the learned Chief Justice, there is nothing 
in the Presidency Towns Insolvency Act which says that a vest- 
ing order once made can be divested except it be by annulling the 
adjudication altogether. I am therefore of opinion that the 


1. (1879) 10 Ch. D. 8. 2. (1898) 1Q. B, 455, 
8, (1899) 1Q. B. 612, 
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Madras adjudication which was earlier in date did vest all the 
properties of the Insolvent in the Madras Official Assignee not- 


withstanding the fact that the acs of Insolvency complained 


of in thé petition for adjudication i issaid to have been committed 
on a-date later than the act of insolvency with reference to 


which the Rangoon order of adjudication was passed. 

On the question of convenience as to which of the two courts 
should administer the estate, I entirely agree that the Rangoon 
‘Official Assignee should have the preference. I agree in the order 
proposed by the learned Chief Justice. 

A. V. V. 


IN THE HIGH COURT OF JUDICATURIL AT MADRAS. 
PRESENT :—Meg. Justice SPENCER AND MR. JUSTICE 


KRISHNAN. 
V. Subramania Aiyar . ... Appellant* (Cr. Petitioner). 


v. 
Mulla Veettil Assan Koya by next 
friend Mulla Veettil Ameena Umma. Respondent (Petitioner), 

Mahommedan Law—Gift—Hssentials of —Necessity of delivery of possession to 
dones—Gift by grandfather to grandson in his protection, father also being alive— 
Whether transfer of possession to grandson necessary—Burden of proof. 

, The ordinary rule of Mahommedan Law is that a gifb is not valid till it is 
completed by the delivery of the poet given, ‘so far as ib is capable of such 
delivery. 

No transfer of possession is necessary in the cage of 4 gift by a father to hia 
infant son, the declaration of the-gift being considered to cltange the possession of 
the father on his own account into possession as guardian on hia son's account ; 
and the law is the same in every other casa where the donee is a minor in the lawe 
ful custody of tha donor, é 

In the case of a gift by a grandfather to his minor grandgon, when ‘he lattar’s 
gather is alive, and at the time of the gift; the minor is living with the grand- 
father under his care and in his custody, no express acceptance or transfer of 
possession is needed to complete the gift. 

In such a case, there is a presumption that the donor subsequently holds 
possession and collects the income on the minor’s behalf. . 

The burden of proof in this case is not in the first instance on thè minor or 
on any one who seeks to support the gift to show that the income of the property 
was spent for the minot’s benefit On the other hand the person who seeks to 
invalidate the yift must show that in spite of the gift the donor continued to deal 
with the property as if it was his own, 


Appeal against the order of the District Court of South 
Malabar dated 24th September 1917 in ©. M. P. No. 160 of 
1917 in O. S. No. 2 of 1918. 

* A.A. O. No. 368 of 1917. and August, 1918. 
69 
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T. R. Ramachandra Aiyar, C.Y. onia nue 
and K. P. Ramakrishna diyar for Appellant. 

Dr. S. Swaminathan and K. Kuttikrishna Menon for Rese 
pondent. 


The Court delivered the following — 


Judgments :—Spencer, J.—This is a case of a gift of scans 
by a Mahomedan grand-father in favour of his grandson. Two cases 
of gifts by Mahomedan grand-parents in favour of their grandsons 
have come before this Court in recent years. They are reported 
in Fakir Nynar Muhamed Rowther v Kandaswami Kalathu 
Vandan' and Alamanaya Kunigirt Nabi Sab v. Murkuli Papiah 2. 
The latter was a case similar to the present ofa gift made 


“to a grandson during the'life-time of his father ata time when 


all the three lived together in the same house. One of these 


‘ cases had the advantage of being heard by Ablur. Rahim, J., and 


the other-had the advantage of being heard by Tyabji, J. The 
whole question of gifts to minor sons has again been elaborately 
and learnedly discussed by Tyabji, J., in Rahaman Biv. Fatima 


-Bibi 8, From these rulings and from what the text books say on 


the subject it appears to be sound law that although delivery of 
seisin is necessary in the case! of gifts by Mahomedans in order 
to complete the gift, yet where a father or grandfather is living 
with his minor son or grandson and makesa declaration of gift 
before any dispute arises, such a declaration would be sufficient 
to raise a presumption in favour of the latter. that the former 
intended to complete the transfer. But in order to' rebut thay 
presumption, or on the other side to strengthen it, other indicia 
of the transfer of possession may be looked to, such as the attorn- 
ment of tenants tothe donee, the mutation of names in the 
Collector’s registers and the application of the profits of 
the property gifted, as‘such facts may show that the alleged 
gift was or was not intended to operate as a transfer to the donee, 


‘It is also stated in Alamanaya Kunigiri Nabi Sab v. Murukuti 


Papiah 2, that a gift to a minor will not fail merely because the 
person who takes charge of the subject of the gift on his behalf is 
not his father, and, at page 741, where a grandfather, father and 
gon, all Hve together in one house, it will not materially affect a 
gift of lands which inmate of the house is in actual care of the 











1. (1911) I. L. R. 85 Mad, 160. 2. (1915) 29 M. To, J. 788 at 748, 
8. ' (1915) M. W. N. 480. 
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minor, but if it be shown that the minor has the benefit of the 


produce of the lands that fact would indicate that transfer of ' 


ownership has been made. Now, in the present case the gift 
deed, Ex. A contains a declaration that henceforth the donee 
should have possession and hold the property by himself or 
through others, pay the Government revenue and the purapad due 
to the jenmis, attorn to the jenmis and take renewals from them 


in his own name when necessary, recover the properties in the. 


pos:ession of the tenants with the rent or cause them to attorn to 
him and so enjoy the ,roperties for ever. There isa further 
statement that the documents of title were therewith given to the 
donee. In the schedule attached to this gift deed under the head- 
ing of possession the donee’s name appears as the present 


possessor and the donor’s as the previous possessor of the lands - 


gifted, 

. The District Judge in his order observes that the 2nd and 
83rd witnesses for the petitioner gave evidence that the ;randson’s 
parents acknowledged the gift in his favour. No such statement 
appears in their evidence, 80 far as we are able to see, and the 
respondent’s pleader has been unable to refer us to any such 

statement. It is, however, in evidence that the revenue was puid 
on behalf of the minor and that he was enjoying the property. As 
this refers to a state of things which existed after the grandfather, 
Athan, died, it does not assist us in the determination of the 
question whether there was a transfer of possession during 
Athan’s life-time. But on the other side the counter-petitioner 
adduced. no evidence to show that Athan continued to 
enjoy the property even after he had gifted it away, and there- 
fore the legal presumption remains that the minor, who 
, was living with his grandfather, enjoyed the benefit not only of 
the house but of the produce of the lands also.. The District 
Judge was therefore right in finding on the evidence before him 
that the gift was a complete and valid one and that the proper- 
ties now sought to be proceeded- against in execution were not 
liable to be attached for Athan's ' debts. The Civil Miscellaneous 
Appeal must be dismissed with costs. 

Krishnan, J:—The only point argued by the appellant’ 8 
Vakil in this case is that the gift evidenced by Ex. A is invalid 
under the Muhammadan Law as it was not completed by the 
delivery of possession of the properties included in it, by the donor 
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Athan to the donee Assan Koya or to his legal guardian his father 
Pokku he being a minor. The District Judge rejected this 
contention and upheld the gift and after careful consideration I 
am inclined to think that his judgment is right. 


No doubt the ordinary rule of Muhammadan Law is that a 


„gift is not valid till it is completed by the delivery of the property 


given so far as it is capable of such delivery. This rule is stated 
by Sir R. K. Wilson m his book on Muhammadan Law para. 301 
as well as by Mr. Ameer Ali in his book 4th Edn, Vol. I, p 114: 
it is also stated in Bailee’s Digest, page 520 and it has been 
recognised by the Courts. See Chaudhri Mehdi Hasan v. 
Muhammada Hasan 1, Vahazulla Sahib v. Boyapati Nagayya 2, 
and. Ismal v, Ramji 3, The Privy Council recently held’ that the 
registration of the deed of gift is not a proper substitute: for the 
delivery of possession. ‘See Sadik Hussain Khan v. Hashim Ali 
Khan 4. 

There is however a well recognised exception to the above 
rule. It is stated by Sir R. K. Wilson in para, 303 of his book in 
the following words :— 


“No transfer is necessary in the case of a gift by a father 
to his infant son, the declaration of the gift being considered 
to change the possession by the father on his own account into 
possession as guardian on his son’s account, and the law is the 
same in every other case where the donee is a minor in lawful 
custody of the donor. 


Though the gift in the present case was by the grandfather 
to the minor when his father was alive, it is found, and the 
finding has not been disputed by the appellant’s Vakil, that at the 
time of the gift the minor was living with his grandfather under 
his care and in his custédy. ‘The parties are Moplas of South 
Malabar and as is usual among them Athan and several of his song 
and their wives and children were all living together in the game 
house ds one family. It was a matter of difference of opinion at 
one time between the early Muhammadan lawyers whether when 
the child was in the charge of the grandfather,—the brother, the 
mother or the uncle, a gift made to ıt by one of them or by a 
stranger could be validly taken possession of for him by, the 
person in charge of the child when the father was present and 





1, (1906) I. L. K. 28 A, 439. 2. (1907) 1.L R 80 M, 519 
8. (1999) I.L R 23 B. 682- -< 4 (1916) I. L. R. 88 A. 697 
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capable of taking, and whether such acceptance was enough to 
validate the gift, [t seems to be now settled that such acceptance 

` is sufficient and the gift is good i in law. This question is discussed 
at some length by Mr. Ameer Ali i in his book Vol. I, pages 124 to 
180. In Baillee’s Digest also it is stated in the chapter on gifts 
that “ besides the father and'the grandfather, the brother, the 
paternal uncie, the mother and other relatives have all on a 
favourable construction the pòwer to take possession of a gift for a 
minor when he is in their family,” That being so where such a 
person makes a gift toa minor it follows that no express 
acceptance or transfer of possession is needed to complete the gift. 
The declaration of his intention to hold the property on behalf of 
the minor makes his possession thereafter the. possession of the 
minor. The fact that the father of the minor is alive and present 
when such a gift is made does not affect its validity. 


In a similar case of a gift by a grandfather to a minor grand- 
son living with him in the same house, his father being alive, it 
was held by this Court that the absence of proof of delivery of 
possession of the subject of the gift to the minor's father was 
not fatal to the validity of we gift. See Alamanay yakunigiri Nabi 
Sab v. Murukuti Papiah 1. 


I must therefore hold that the want of evidence of an actual 
delivery of possession of the properties: by Athan to any one on 
behalf of the minor Assan Koya does not invalidate the gift to 
him. ` < 


The subject-matter of the gift in the present case was the 


kanom right under Ex. C that Athan had over the properties and 
not the properties themselves. The recitals in Ex. A show that 
Athan purported to transfer possession of the properties and hand 
over the documents, (apparently the kanom deed and the leases 
from tenants in possession) to Assan Koya; it isa fair inference 
from this that if he continued in possession, such possession was 
held by him on behalf of the minor. Mr. Justice Tyabji has held 
in the case already cited Alamanayakunigiri Nabi Sabv. Murukuti 
Papiah 1 that ‘ the real question in these cases is whether after 


the gift the donee was given the benefit of the subject of the gift . 


or whether its produce continued to be taken and dealt with by 
the donor and applied to his own benefit just as he had done 








í 1. (1915) 29 M. L. J. 788. 
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before making the gift.’ The question still remains whether 
the gift is to be held valid or invalid when there is ńo clear 
evidence on either side. There is I think a presumption in a 
case like the present where the minor is being fed and clothed 
and taken care of by the donor that the donor holds possession 
and collects the income on the minor’s behalf; in fact it seems 
precisely on such a presumption that the actual transfer of 
possession necessary in ordinary cases of gift is dispensed with in 
the case of such minors under the Muhammadan Law. It is 
therefore clear that burden of proof in this case is not in the 
first instance on the minor or on any one who seeks to support 
the gift to show that the income of the property was spent for 
the minor’s benefit. On the other hand, the person who seeks 
to invalidate the gift must show that in spite of the gift the donor 
continued to deal with the property as if it was his own. This 
question did not arise in Alamanayakunigiri Nabi Sabv. Murukute 
Papiah las the finding submitted by the District Judge on which 
the gift was declared invalid ‘‘ was that the produce of the land was 
not applied to the use of the donee but on the -contrary continued 
to be applied in the same way as it was before the alleged gift.” In 
the case in Rahiman Bi v. Mahomed Fatima Bibi 2, the deed of 
gift itself showed that the donor (who was the father of the donee). 
purported to reserve in his own favour what in effect was a life- 
interest ; it was on this ground that it was distinguished by one 
of the learned Judges who decided it, in his later judgment in 
Alamanayakunigiri Nabi Sabv. Murukuts Papiah 1, see page 744 ` 
it is thus clearly distinguishable from the present case. There is. 
no reliable evidence on the attaching creditor’s side in this cage to 
prove any act or conduct on Athan’s part inconsistent with the 
presumption that he held possession -of the properties on the 
minor’s behalf, after his gift to him. Athan died about 3 months 
after the execution of Ex. A. Though Ex. A provided that the 
donee should pay the Government revenue on the lands and the 
rent or purapad to the jenmi, Athan made no payments either for 
himself or for the minor as he died before they fell due; and 


‘when they did fall due there is reliable evidence to show that the 


minor’s mother paid it on his behalf. She has ever since continued 
to make the payments as they became due from time to time. 
Athan’s heirs apparently never objected to this course. The jenmi 





1. (1926) 29 M. D. J, 783. | 2. (19414) 16 M. L. T. 345, 
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has recognised Assan Koya as the kanomdar under Ex, C and the , gubramania 
tenants in possession of some of the lands included in the kanom a 
Ex. C have attorned to him though no doubt all this was done Mulls Vosttil 
after Athan’s death, But no inference adverse to the validity of 4®#™_Kov™ 

the gift can be drawn from the fact that these things were not ‘Krishnan, J. 

done in Athan’s life-time as he lived only for a short time after 

the gift. What evidence there-is in the case is thus in favour of 

the validity of the gift than against it. The gift was not disputed 
' till Athan’s creditor the appellant before us attached the pro- 

perties in execution proceedings from which this appeal arises. 

In these circumstances itseems to me that there is no ground 

made out here for’ invalidating the gift. 

If the transfer of possession of the properties gifted was re- 

quired to validate the gift the burden of proof-would have been as 

argued by the appellant’s vakil, on the donee to prove that it was 

completed by delivery of possession by the donor during his life- 

time. See Choudhri Mehdi Hasan v. Mahomed Hasan 1, But in 

the present case as I have already held the burden is on the 

appellant and not on him. - i 

As the only point raised before us against the yalidity of 
Exhibit A fails, this appeal must be dismissed with costs. 
C.A. S. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JusTIGE AYLING AND MR, JUSTICE 
PHILLIPS, 
Pydi Appala Suryanarayana i. Appellants * (Plaintiffs). 
Kurmadasu Naidu and others 
Inuganti Pearls Rao Garu ... Respondent in all (Deft). 
Madras Estates Land Act, 8. 40 (2) and (8)—Commutation of rent—Considera- Pydi Appals 


tions. to be taken into account in making the determination—Tenani’s plea that Burya- 
rents actually levied during the decennial period were in excess of what was legally Gc TARA 
due—Duty of Court to consider—Maramut charges, if within the section. Inuganti 


S. 40 of the Estates Iand Act was intended to. provide for something more Rajagopala 
‘than a mere arithmetical calculation of averages or application of a market price to Rao. 
commute grain into money. The Collector in determining the rent to be ‘paid is 
bound to consider and adjudicate on the ryote’ plea that the rents actually levied 
during the decennial period were in excess of what was legally due to the landlord 
"Maramut charges are not “ rent in kind or otherwisa’* within the purview of 
S 40 (2) of the Madras Estates Land Aot. 





*S, A, Nos. 1725 to 1889 of 1918 and Memo of objection in 8. A. 1908 of 1918, 
1. (1906) I. L. R., 28 A. 189. 
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Second Appeals against the Decrees of the District Court, 
Vizagapatam in Appeal Suits Nos. 588 to 592,594 to 598, 600, 
602 to 609, 612, 613, 615 to 619, 622 to 624, 627 to 629, 631 
to 635, 637 to 639, 642, 644 to 647, 649 to 652 654 to 657, 660, 
661, 664, 687 to 689, 697, 699, 700, 702, 704, 705, 707 to 709, 
712, 714, 717, 722, 727, 729 to 734,736 to 741, 743, 744, 748, 
750, 754, 756, 758, 765, 766, 768, 770, 771, 773, 777 to 780, 
783, 784, 788 to 790, 795, 796, 800, 803 to 806, 809 to 8IL, 
815, 819, 824, 825, 828, 835 to 837, 841, 846 $52, 856 and 858 
of 1911, preferred respectively against the Decrees of the Court of 
the suits Deputy Collector of Vizianagaram in Suits Nos. 173 to 
182, 184 to 188, 190, 192, 1¢9, 208, 218, 292 to 296, 299 to 301, 
305 to 307, 329 and 619 of 1908, and 356 and 357 of 1910, and 


960, 2°2, 263, 265, 268, 270 to 273, 275 to 278, 280 40 283, 286,- 


n 290, 259, 340, 205, 201, 311, 312, 333, 363, 364, 366 to 
368, 371 375, 376, 381, 386, 388, 390 to 392 and 394 of 1908, 
and 40 of 1909 and 202 to 204, 216, 309, 310, 8314, 315, 319, 


= 321, 325, 327, 331, 339, 341, 343 345, 346, 348, 343 to 


356, 359, 360, 393; 358, 211, 224, 225, 238, 287, 
to 395, 402 405, 412, 413, 416, 423 to 425, 429, 434, 


440, 444, and 446 of 1908; and Memorandum of Objections in 


Second Appeal No, 1908 of 1918 preferred against the Decree of 
the said District Court of Vizagapatam in Appeal Suit No, 808 of 


| 1911 preferred against the Decree of the Suits Deputy Collector 


of Vizianagaram in Suit No. 245 of 1908. 
_ These f econd Appeals and the Memorandum of Objections 
came.on:for hearing on Tuesday the 12th day of January 1915, 

The Court (Ayling and Tyabji, JJ.) delivered* the following 

Judgment :—The only important question raised in this 
appeal is whether the learned District Judge has correctly 
appreciated the scope of S. 40 of the Madras Estates Land Act: 
and in particular whether he was right in excluding from cop- 
sideration the question of’ whether the rents actually collected 
during the decennial period before suit were in excess of what was 
legally due. 

The Deputy Collector found that the proper rent payable was 
avaram of half the gruss produce, which gross produce he 
calculated tc be 17343 putties per acre. Applying to this, the 
average market value which he calculated to be Rs. 57-3-2 per 
garce of paddy, he arrived at a rate of rent of Its. 12-0-0 and 13-0-0 
9th January 1915, aa 





| 
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per acre (for different villages) or Rs. 36 and Rs, 39-0-0 per garce, a 
garce, as regards area, being taken to be equal to 3 acres. 

The District Judge, on the other hand, has declined to hear 
arguments as to whether the rent has been illegatly or as the Deputy 
| Collector puts it “whimsically” enhanced, and has simply applied an 
average market value of Rs. 65-0-0 per garce of paddy to the grain 
rents actually collected in the course of the ten years preceding 
the suit. i i 

With the question of whether Rs. 57-3-2 or Rs. 66-0-0 is 
the proper commutation rate (using the term in the strict sense) 
we are not now concerned, The only question is whether the 
-District Judge was right in declining to consider whether the 
grain rent actually paid exceeded what was legally due: and this 
depends on the interpretation of S. 40 of the Madras Estates 

Land Act. | 

The section is headed “ Commutation of rent:” and the 

narrower interpretation (to which the learned District Judge is 
inclined) is that it provides for nothing more than the conversion 
practically by an arithmetical process, into a fixed annual cash 
payment of grain rents or rents varying with the crop. The 
District Judge says “5. 40 does not in my opinion contemplate 
‘anything in the nature of a settlement of new rates of rent, 
but merely the ascertainment of new rates of rent fairly and reason- 
ably equivalent to the grain rents actually in force.” 





The word “commutation” read by itself is certainly sugges- 
tive of this meaning : and we'are bound to say that the section 
does not appear to have been happily worded or to be altogether free 
from doubt. There seems moreover, to be no authority on the point. 
But on reading the section as a whole we are forced to the conclu- 
sion that ib was intended to cover something more than a mere 
arithmetical calculation of averages or application of a market 
` price to commute grain into money. The term “settlement 
of new rates of rent” used by the District Judge rather lenis 
itself to misinterpretation in the other directions: and we are not 
to be understéod as saying that the method adopted by the 
Deputy Collector was proper. , But the mere presence of clauses 
3 (b) and 8 (c) is sufficient indication that something more than 
commutation in the narrowest sense was contemplated. The 
learned District Judge himself clearly feels the difficulty. He 
saya clause (b) of sub- section (3) provides data for purpose of 

70 
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comparison. But the existence of such a standard of compari- 
son indicates that it should be capable of being acted on. 
The section directs the attention of the Collector to clause (b) 
equally with clause (a) and the District Judge is driven to allow 
that the two clauses may “ provide two limits within which the 
courts are at liberty in the exercise of reasonable and judicial 
discretion to fix the definite money rental required to be 
determined.” f 

Clause (c) is equally significent. It directs the „Collector to 
have regard to “ improvements effected by the land-holder or the 
ryot in respect of the holding’and the rules laid down by §. 32.” 


Now improvements effected by the ryot cannot affect the rent: 
and the only possible meaning of the reference to them is that . 
where a higher rent has actually been collected on account of them, 
matters should be set right by the Collector “in making the 
determination.” Similarly with improvements effected by the 
land-holder, the meaning can only be that effect is to be given to 
the provisions of 9. 32, if these would entitle him toa higher rent 
than the average ascertained under clause (a). 

It seems clear to us that the Collector in determining the ' 
rent to be paid is not intended to confine his attention simply to 
ascertaining the rent actually paid year by year and the proper 
market value of grain at the time of each harvest; but is authorized 
and directed to have regard to other considerations. 


It is argued in’ support of this narrower interpretation of 
S. 40 that Chapter XI sufficiently provides for the determination 


-of anything more than a mere commutation of grain into money. 


But that chapter provides no remedy for an individual ryot: and 
even whete a sufficiently Jarge proportion of land-holders or ryots 
apply, it is optional with Government to take action. 

In the present, case, there are no improvements to be 
considered under clause (c) and we must accept the finding of the 
District Judge that the data available are not sufficiently reliable 
to render it possible to compare ‘the rates arrived at under clause 
(a) with the rates paid for similar‘lands in the same or neighbour- 
ing villages under clause (b). 


But it seems to us he was bound to consider the ryots’ plea 
that the rents actually levied during the decennial period were in 


excess of what was legally due. It is argued that S, 40 


$ 
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makes no provision for this. But as we have seen sub-section 
(3) must be understood as conferring a wide discretion and it is to 
be observed that clause (a) does mot speak of rent actually collected 
but of rent accrued due—a somewhat notable variation from the 
language of the corresponding section cf the Bengal Tenancy Act, 
which is otherwise closely followed. The plaint clearly states that 
the rent has been illegally enhanced and the enhanced rents 
forcibly levied and paragraph 10 of the written statement shows 
that this plea was well understood by the defendant. The Deputy 
Collector found as a fact that the rent had been arbitrarily or as he 
puts it “ whimsically” enhanced from time to time. 

` The District Judge acting on his interpretation of ika section 
has declined to hear arguments, on the question of enhancement ; 
and herein we think he was wrong. His refusal goes to the root 
of the whole determination and we must accordingly call for a 
finding in the light of the above remarks on the evidence on 
record on the following issue :— 





“ What was the average value of the rent actually accrued 
due” under clause (a) adopting the District J WS s figure of 
Rs. 66 per garce? 

The finding should be submitted aika two months and 
seven days will be allowed for filing objections. 


The only other point argued relates to the maramat charges. 
We think appellants’ contention that these are not “ rent in kind 
or otherwise” within the purview of the section is correct and that 
they lie outside the scope of the Collector's determination. 

Second Appeals Nos. 1726 to 1853 and the Memorandum of 
Objections in Second Appeal No. 190 of 198 18, 


These Appeals and the Memorandum of Objections follow the 
decision in Second Appeal No. 1725 of 1913. 


[In compliance with the order of the High Court, the 
District Judge submitted findings which were accepted and the 
decrees modified accordingly Hep) 

A. V. V. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PxESENT:—MR. JUSTICE SPENCER AND MR, JUSTICE 
KRISHNAN: 


Subbalakshmi Ammal = ee bal ppellant * (1st Defendant). 
v. ' 
Ramanujam Chetty and another ... Respondents (2nd and 8rd 


Plaintiffs and Defend- 
ants Nos. 2 to 4.) 

Civil Procedure Code, Ss. % (2), 47 and 96, and O 84, R. 5 (2)—Order dismis- 
sing application for a final decree for sale in a mortgage suit~ Appealability of — 
Limitation Act, 8.19 and Art. 181~—Applicadilily of, to applications under O. 34, 
R. b of the C. P. Code—Acknowledgment of right, what constitutes. 

An order dismissing an application by the mortgagee fora final decreo for 
sale under O. 84, R.5 (2) of the U, P. Code, is not an order in execution of the 
preliminary decree but is'an order in the suit itself. Such an order falls within 
tho definition of ‘decree’? in S 2 (2) of the C. P Code and is seppealable under 
S. 96 of the Code. ; 

Article 181 of the Limitation Act applies toan application under O. 34, R.5 
(2) of the C. P.-Code. Such an application is also subject to the provisions of 8. 19 
of the Limitation Act. 

Where after the passing of a preliminary decree for sale in a ‘mortgage suib, 
the mortgagor (defendant) pus ina petition to the court applying for an adjourn- 
ment in which he incidentally acknowledged the right’ of the mortgagec 
(plaintiff) to the decree amount and his right to rcalise the same by sale of the 
suit properties and the mortgagee (plaintiff) applied for a final decree under O. 34, 
R. 5 (2) of the C. P. Code within three years of that petition, held that the petition 
contained a sufficient acknowledgment of the mortgagee’s right to apply for sale 3 
and that bis application was not barred by limitation. 

“Under S. 19 of the Limitation Act, if the right ibseliis acknowledged, the 
right to take legal steps to enforce that right need not ke expressly acknowledged. 
Appeal‘against the order of the court of the Temporary 
Subordinate Judge of Vellore dated 11th July 1917 in A. S. No. 22 
of 1917, preferred against the order of the court of the Dis- 
trict Munsif of Tirupattur dated 30th day of January. 1915 in 1. 


A, No. 908 of 1914 in O. S. No. 1240 of 1910. 

M. Patanjali Sastri for Appellant. 

O, V. Ananthakrishna Aiyar for Respondents. 

The Court delivered the following g 

Judgment ;—The two questions raised for. our decision in 
this case are (1) whether an appeal lay to the lower appellate 
court and (2) whether.M. P. No. 178 of 1912 contains a sufficient 
acknowledgment under 5. 19 of the Limitation Act to .give a 
fresh starting point for lst respondent's application. 

+O. M, 8. A! No, 128 of 1917. 6th August, 1918. 
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The 1st plaintiff sued to recover the amount due to him 
under a simple mortgage bond by sale of the property mortgaged. 
On 27th October 1910 a preliminary mortgage decree was passed 
in his favour giving defendants time till 27th April 1911 to pay 
the amount found due, Money was not so paid and the present 
application from which the C. M. S. A. before us arises was filed 
by the Ist respondent on 16th September 1914 under O. 34 
R. 5, cl. 2 fora final decree for sale. The first court dismissed 
the application as barred by limitation under article 181 of the 
Limitation Act. On appeal the lower appellate court reversed 
that order and has passed a final decree. The lst defendant has 
appealed to us against that decision. 


On the Ist question raised, the appellant is right in his con- 
tention that the order cannot be treated as one under S. 47, Civil 
Procedure Code in execution of the preliminary decree. It is an 
order in the suit itself. The effect of the order is to dismiss the 
plaintiffs’ suit so far as it prayed for the realisation of the mortgage 
money by sale of the mortgaged property. It is a final adjudica- 
tion on that part of the plaintiffs’ case so far as the Munsif’s court 
is concerned and therefore falls within the definition of ‘‘ decree” 
under S. 2 C. P. Code. A formal decree was drawn up by the 
Munsif dismissing the petition but it did not expressly dismiss the 
suit for sale. This, however, seems immaterial as the effect of 
_ the order was to so dismiss. In Suppy Nayakan v. Perumal 
Chetti 1 this court held that an order declaring that a suit had 
abated because the legal representative of the deceased defendant 
had not been brought on record in time|was a decree and appeala- 
ble as such, though no formal decree dismissing the suit had been 
drawn up. The principle of that decision applies to the present 
case. If the plaintiffs’ application had been allowed by the Munsif 
and a final decree passed, there can be no doubt that an appeal 
would have lain against it. It would be an anomalous position if 
we were to hold that an appeal dues not lie where the application 
is refused. The ruling of the Full Bench of the Allahabad High 
Court in Madho Ram v. Nikal Singh 2 shows that appeals are 
allowed in that province from such orders, as appeals from decrees 
in suits. We think thatis the right view and that the appeal 
to the lower appellate court was a competent one under 8, 96 
of the Civil Procedure Code. 


1 (1916) 80 M. L; J. 486, 2. (1915) I. D.. R. 38 A. 21. . 
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On the question of limitation it ig now settled that article 
181 applies to an application under Or. 34 1. 5, cl. 2, (See 
Nimmala Mahankali v. Kallakuri Seetharamiah *), and it is 
clear that 5. 19 of the Limitation Act also applies, The 
question then to be decided is whether there is a sufficient acknow- 
ledgment in the present case. M. P. No. 178 of 1912 relied on 
by the plaintiffs as containing the necessary acknowledgment was 
put in by the mortgagor for obtaining an adjournment of the sale 
of the mortgaged properties in court auction. It should be explain- 
ed that at one stage of the proceedings in this suit the court has 
treated the lst decree as an executable decree and had ordered sale 
of the properties. It was during the time that this view was in 
force, that M. P. No. 178 of 1912 was filed. Subsequently 
the court ruled that a final decree should be obtained before 
execution and that order has now become final between the 
parties so that no question about the executability of the - 
Ist decree itself having become. res judicata, arises. In M. 
P. No. 178 of 1912 the lst defendant says “The date of sale in 
auction has been fixed for the 17th of this month. I have applied 
for extension of time till the re-opening of the court io pay to the- 
plaintiff the deciee amount. Plaintiff has also consented, I pray 
that the court may be pleased to pass orders directing that the 
auction to be held on the 17th instant may be stopped and the 
sale may be adjourned till the re-opening of the court without issu 
ing any ‘further sale proclamation.’ There can be no doubt that 
the mortgagor clearly acknowledges by it, plaintiffs’ right to the 
decree amount and their right to realise it by sale of the suit 
properties. Appellant’s Vakil however, urges that such an acknow- 
ledgment is not sufficient to save the present application and that 
the acknowledgment must expressly be of the right to apply for a 
final decree and he relies on Andiappa Chetty v. Devarajulu 
Naidu 2. Under S. 19 the acknowledgment of liability must be 
“ in respect of the right” in respect to which the application is 
made. What then is that right in the present case? -Isit the 
right to apply for a final decree as appellant contends or the right 
to realise the decree aniount by sale of the mortgaged properties 
through court as the respondent argues? The substantial right ` 
the plaintiff has is the latter: his application to court is only for 
obtaining a final decree to enableihim to enforce thai right. The 





1, (1917) 32M. L.J 465. 2, (1911) 21M. L, J. 1024, 


1 
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Privy Council has laid down in Sukhamoni Chowdhrant v, Ishan 
Chunder Roy 1“ that it is not required that an acknowledgment 
within the statute shall specify every legal consequence of the 
thing acknowledged.” Similarly the righi to, take legal steps for 
enforcing the right itself need ‘not be expressly acknowledged 


if the right itself is acknowledged. The language of S. 19 is 


clear on the point that the-right itself should be acknowledged 
and not the right to apply. In Venkatrav Bapu v. Bijesing 
Vithalsing ? an application for the postponement of a sale under a 
mortgage decree, which said the mortgagor would pay the amount 
of the decree, was held to contain a sufficient acknowledgment 
to give a fresh starting point for the plaintiff's subsequent 
application to execute the decree. The only difference between 
that case and the present one is that here the application is to get 
a final decree before’ applying for execution. This does not seem 
to be a material difference in this connection. The acknowl- 
edgment of plaintiff's right to sell the properties in court auction 
involves an acknowledgment of their right to get the final decree 
for the purpose. a 

We think the Subordinate Judge is right in holding that 
there was a sufficient acknowledgment in this case." The respond- 
ents’ Vakil has not attempted to support the Subordinate Judge’s 
view on the question of waiver and on the question of previous 
execution-applications giving fresh starting points for limitation 
under article 181, which are obviously wrong, His decree is 
however right and this appeal must be dismissed whth costs, 

A. V. V. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—SIR Joan WALLIS, CHIEF J USTIOE, MR. JUSTIOR 
OLDFIELD AND MR, JUSTICE SESHAGIRI ALYAR. 


G. P. Mallappa ... Appellant* (Plaintiff). 
v. j 
Matan Naga Chetty ... Respondent (Defendant). 


Evidence Act, Ss: 58 and 92, proviso 4—Registered mortgage—Oral agreement 
to take less than is due~-Proof of —Admissions in pleadings, effect af. 

A subsequent agreement by the morigagee to takeless than is due undor a 
registered mortgage is an agreement modifying the terms of a written contract and 


if it has to be proved, oral evidence is inadmissible undar proviso (4) to S 92of | 


*L. P A. No. 191 of 1917. 80th July, 1918, 
} (1898) I. L. R. 25 Oal. 844 af 851 2, (1885) I. L, R. 10 Bom. 108. 
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the Evidence Act. Where however such an oral agreoment is admitted in the 
pleadings of the parties, proof of the'agreemout is dispensed with by S. 58 - of the 


| Evidence Act and the court is bound to recognise and give effect to such agreement. 


Appeal under clause 15 of the Letters Pateni against the 
prevailing judgment : and deéree of Mr. Justice Bakewell 
in S. A, No 851 of 1916 on the file of the High Court, preferred 


l against the decree of the District Court of Coimbatore in A. S. No. 
-215 of 1915, preferred against the decree of the District Monsi of . 


Kollegal in O. S. No. 88 of 1915. 

C. 8. Venkatachariar for Appellant. 

L. S. Viraraghava Aiyar for Respondent. 

The Court delivered the following ; 

Judgments —The Chief Justice: A subsequent agreement 
to take less than is due under a registered mortgage is clearly an 
agreement modifying the terms of a written contract ; and, if it has 
to be proved, oral evidence is inadmissible under the 4th proviso to 
S. 92 of the Indian Evidence Act, which is designed ‘to protect 
parties to registered. instruments from false cases of subsequent 
modification of the original contract being seb up and supported 
by oral evidence. If the subsequent agreement in this case has 
to be proved, oral evidence is clearly inadmissible. The contention 
however, is that it has not to be proved, as it is admitted in the 


_ pleadings, Part II of the Evidence Act deals with proof, and 


Chapter III, which is the first chapter of Part II, with “ Facts 
which need not be proved.” Under S. 58 of this chapter, among 


‘the facts which need not be proved, are facts admitted in the 


pleadings, such as the subsequent agreement now in question. 
Evidence is tendered -in proof of facts in issue; and no question 
of. the admissibility of evidence, oral or documentary, arises 
when proof is dispensed with. in consequence of an admigsion 


“in the pleadings, either under 5. 58 or under the provisions of the 


Code of Civil Procedure. Where, as in Chenbasapa v. Lahshman 
Ramachandra 1, the legislature had enacted, not only that an 
unstamped promissory.-note. should not be receivable in evidence, 
but, also, that it should not he “‘acted on”, it was held that the Court 
was precluded from acting on the note by giving a decree on it, 
even though execution was admitted, It has not been shown that 
in giving effect to the subsequent agreement admitted i in the 


. pleadings in the present case we should be contravening any 








1... (1898) I. L. R. 18 B. 369. 
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._ express statutory nrovieion = gual as that Ect in the, Stamp 

Act, and I do not think that in the’ present case we are at liberty 
to restrict the operation of the plain language of S. 58 or of the 
Code of Civil Procedure by reference to consideratioas of alleged 
REA to take less hans was due to him “under the terms of 
~ tbe mortgage, and I do not think we should-be justified in refusing 
to give effect to the section, merely because, if the plaintiff had 
not admitted the subsequent agreement but put the defendant to 
the proof of it there does not Appear t to be any admissible evidence 


that in a case of this kind there i is any public hoy in refusing to 
give effect to the subsequent: written agreement, because I think 
danger which it was intended to eae against, by the prohibition 
of oral evidence- in the 4th proviso to S1292.. Different consi- 
derations might arise if the-- admission were. that more than was 
‘provided for in _ the mortgage- “bond should | be ‘due under it, I 


Oldfield, J :—With all ae deference T “éinnot’ follow the 
judgment just delivered, so` faras it lays down that acceptance of 
a statement in an unregistered writing ad evidence of the modifi- 


cation of a registered contract is not contrary to public policy, as 


‘tending to defeat the provisions of the Registration Act. Those- 


provisions are, as I. understand them, intended to facilitate 
the investigation of titles by compelling their registration 
and by ‘fixing the officés in which they must be registered 
and to which, therefore, investigation can be restricted. This 
intention would be frustrated if the investigation : had to be 
wider ; 3 and, none the less so, if it had to be extended, 
not only beyond those Registiation offices, but also to pleadings 
in the records of courts. This however does not affect the validity 
of the broader ground of: decision, which is available, viz., the 
unqualified nature of the language used i in S. 58 of the Indian 
Evidence Act, and I therefore ‘concur in dismissing the appeal 
with costs. a 

Seshagiri Aiyar, J. —I agree with the conclusion at) hich 
the learned Chief Justice has arrived. 3 


The suit is on two mortgages executed by the Retdadane to ` 


the plaintiff. In or about March 1914 -plaintiff threatened to sue 
on the bonds. Then certain mediators intervened, An oral 
71 23 to 
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agreement was come to by which the plaintiff agreed to accept in 
full satisfaction Rs. 1,400 in case Rs. 1,000 was. paid within a 
week’s time and the other Rs. 400 within three months theré- 
after. There was a further stipulation that if the Rs. 400 was not 
paid within three months an additional sum of Rs. 100 was to be 
paid by the ‘defendant, This settlement was not reduced to 
writing. The questioh for consideration is whether this arrange- 
ment is admissible; in evidence,‘ There is a further question 
whether the admission contained i in, the counter statement of the 
plaintiff is not- sufficient for the ksposal of the case. On the 
first question I feel no doubt that the admission of this oral 
arrangement would contravene proviso 4 to S. 92 of the Evidence 
Act, The effect of ‘the arrangement is to alter the terms of the 
two documents in question and as the original documents were in 
writing and registered, oral evidence of the arrangement is within 
the mischief of proviso 4. The decision of this court in 
Karampall, Unni Kurup v. Thekku Veetil Muthorakutti 1 which 


-was followed by’ the learned Ghief Justice and Benson, J‘ 


in Kattika Bapanamma v. Kattika Krishnamma ?, covers this 
point. Sitting with Kumaraswami Sastri, J., I acted on the princi- 
ple enunciated in the above decisions in N amagirt Lakshmiammal 
v. Srinivasa Aiyangar 3. The contention of the learned Vakil for ` 
the respondent that the admission would not vary the document 
is unsupportable: ¿The cases he: ‘drew our attention to, all 
relate toactual payments under documents which discharged 
the liability thereunder. An agreement which in future will have 
the effect of putting an end to the liability must be regarded as a 
subsequent agreement modifying the original contract. I am in 


‘entire agreement with the view enunciated by Mr. Justice 


Boddam in Goseti Subba Rao v, Varigonda Narasimham £. The 
learned Judge says referring to proviso 4 of 8. 92—“ The words 
of the proviso are perfectly clear and in my opinion apply to any 
agreement whether executory or executed.” I am unable to see 
any justification in principle for not applying the proviso to'all 
cases other than those in which there has been a perfected 


| discharge by payment. - -I agree with Sadasiva Aiyar, J. on this 


question. 
On the second gieti, I felt doubts whether S. 58-and the 
chapter in which it appears should not be restricted to admissions 


1, (1902) I. L. R. 26 M. 195. 2. (1906) I. L. R. 30 M. 281. 
8, (1915) 27 I C. 269. 4, (1908) I. L, R. 97 Mad.'368, 
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in pleadings which do not contravene the express provisions as to 
the mode of proof contained in the other sections of the Evidence 
Act. At the same time, I realise the-force of the learned Chief 
Justice's observation that the language of. the section takes the 
facts admitted in the pleadings out of the category of proof 
altogether. The rule of law enunciated in Slatierie v. Pooley 1 
which accepted oral admissions of every kindas proving documents 
hag no doubt been departed from in India/(See 8.22 of the 
Evidence Act and Ss, 59 and 65 (b). It is open to argument that 
admissions in pleadings are. in the nature of secondary evidence 
and that the prohibition in S. 22 applies equally to pleadings as 
well. Otherwise parties may compel a Court by a statement in 
pleadings to pronounce judgment upon evidence which is not 
legally admissible. There is the further.fact that notwithstanding 


the admission in.the pleadings. The court may call upon the party ` 


to prove a fact. In such cases, the proof must be restricted to the 
modes mentioned in the Act, It is therefore with hesitation that 
I agree in the conclusion arrived at by the learned Chief Justice 
on this point, au 
A. V. V. ; ae 
IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
PRESENT :--MR. Justiog SADASIYA AIYAR AND MBR. 
JUSTICH NAPIER. 7 


The Crown Prosecutor tee Petitioner * (Complainant). 
v. dum LA 
Bhagavathi aE a aka Bi (Accused). 


Criminal Procedur Code, Ss 216, 254 and, 847—Committal’ to Sessions by 


. Magistrate having power bo impose the maximum sentence—Legality of. 


It is competent to a Magistrate empowered in that behalf, to commit a case to 
the court of Sessions even though he can himself impose the maximum sentence 
provided by law for the offence, if in his opinion, ‘the case is one which for othor 


- reasons Ought tobe tried by a Court of Sessions. Empress v. Kayemullah 
‘Mandal 2 Emperor v. Dharam Singh 3; Emperor v. Jagmohan 4 not followed. 


Empress v. Kudrutoollah 5; In the matter of Chinnimarigadu § relied on. 


Petition praying that in the circumstances stated therein the 
High Court will be pleased to quash the committal order of the 


* Orl. M. P. No. 408 of 1918: i 28rd August 1918. 
1. (1840) 6 M. and W. 664. 2. (1897) I. D. R. 240, 429. 
8. (1906) 1 M. L. T.61. ` 4, (4909) 11 C.L. J. 54. 


5. (1878) LL R.8C 495 6. (1876) I. L. R, 1 M. 289, 
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Court of the 3rd Presidency Magistrate, George Town, Madras, 
dated 26th July 1918 in Calender Case No. 14163 of 1918. tt 

Sydney Smith, Ag. Grown Prosecutor for the Petitioner. - 

V. Visvanatha Sastri for the accused. 

The Court delivered the following 

Judgments :—Sadasiva Aiyar, J :—This is an application by 
the Crown Prosecutor - for quashing the commitment made by 
the 3rd Presidency Magistrate,.George Town, Madras, to the 
High Court Sessions ‘of a case falling under S. 304 (A) of the 
Indian Penal Code punishable with 2 years’ imprisonment of ' 
either description or fine (of unlimited amount) or both and 
triable by a Court of ‘Sessions or a Presidency Magistrate or a 
Magistrate of the ‘First Class. The ground on which we are 


asked to quash the commitment is that under S. 254 ‘of. the 


Criminal Procedure Code a Magistrate ought to try a case himself 
till it ends in a conviction or acquittal before him (see S. 258) 
unless he thinks that the offence could not be adequately punish: 
ed by him, and that in this case it was impossible for the 
Magistrate to entertain such an opinion because he had powers 
under the Code to inflict imprisonment of either description up 
to 2 years: which isthe maximum punishment provided for the , 
offence. This argument, in the first place, ignores the fact that 
the offence is also punishable with fine of unlimited. extent, 
whereas the Presidency Magistrate's powers of fining are. limited 
to the amount of Rs. 1,000. (See 8. 32, Cri. Pro. Code, Cl. (a)) 
and cases are conceivable where a rich man guilty under S. 304, 
(A) could more appropriately be senteuced to a fine of Rs. 5,000 
by a Sessions Court than by a Presidency, Magistrate with 
imprisonment and a-fine of Rs. 1, 000. However this is a minor 
point. s 
The important question is, whether 5. 254 does male it 
imperative on the magistrate, if the offence could. adequately. , 


- be punished, by him, to try the case tillthe end and whether it 


‘imperatively forbids him from committing the case to the Sessions. 


So far as the words of 5. 254 go, that section only directs the 
magistrate to fr ame a charge against the accused. What the 
magistrate has to do after framing the charge must. depend.upon 
the provisions contained i in the succeeding sections of the Code 
dealing with the further proceedings in the trials of warrant cases. 
In Chapter XXIV containing general provisions as to enquiries 


i Ye 
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and trials, we have got'3- kalicha Gas 346; 34T. àd 349—which we - 


were invited in the: arguments tò consider “in ‘this: connection. 
S. 346 relates*to-the procedure of. a magistrate ‘other than'a Pre- 
sidency Magistrate in.certain contingencies. Ea That . section, may 
therefore be ruled out: As- - regards. S.. 349° it- relates to the 
procedure of a magistrate of: -a and or Brd- ‘class under certain 
circumstances. ` That also has therefore no- material bearing in 
the considération of the question - before us. Then we have got 
S. 347 which gives very wide powers to a magistrate, In any 
trial or proceeding before him and at any stage he can even just 
` before signing judgment, commit a case before him to a Court of 
Session or the High Court, (provided, of course, he is empowered 
to commit’ cases to that court) if it appears to him that the case 


is one which ought to be tried by a Court of Session: or ‘the 


High Court.’ It does’not restrict the grounds on which he should 
arrive at his opinion to want of jurisdiction _ himself, or to his 


inability in His own opinion to sentence the accused adequately. ` 


If he considers, for instance, that a complicated question of law 
arises or that some-connected matter ‘is alteady before the Court 


of Session or that the facts are such ‘that “trial with the ‘aid of 


a jury or with the aid of assessors (who “may be chosen from 


experts! in the particular matters involved “in the case) would be 


a more satisfactory procedure, I see nothing ` in S. 347 to prevent 


a Magistrate from committing the “case to a Court of ‘Séssion. 


S. 347-does not say that the magistrate is bound to put hig reasons 


on record for entertaining the opinion that the cage is one which 
ought’ to be tried by the Court of Session oi the High Court.’ No ` 


doubt the decision of a Bench ‘in Queen Empress v. Kayemulla 


Mandal tand the decisions of single J udges of the Allahabad High 4 


Court in “King Emperor v. Dharam‘ Singh 2 and Emperor v, 


Jagmohan 3 do support the contention of the Crown Prosecutor í 


that unless the magistrate thinks that hë“ is unable to punish the 
accused “adequately he ought not to commit the accused to the 
Court'-of “Session. | There are however: two decisions, one 
Empress “y. Kidrutoollah 4 and the other‘ (of. a Full ‘Bench i in 
this’ court) In the matter of Ohinnimarigadu 5 Where there are 
obsetvations which, in my opinion, indicate that the committal by 
a -competent magistrate on the ground that in ‘the Magistrate's S 
(1897) 1. D. R. 24 0. 429. | å. (1906) 1 M M. L: T. 61, 


ee) 11 Or. L. a H ec: NGA (1878) I. ÈR. 80 495. 
+ (1876) i. L. R. 1M 299: 
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. opinion the case is a ‘fit one to be tried by a Court of Session 


cannot be interfered with by the High Court. And I think that 
the Calcutta case (Queen Empress v. Kayemullah Mandal 1) and 
the two Allahabad cases (King Emperor v. Dharam Singh ? and 
Emperor v. Jagmohan è) have given much wider effect to the 
language of S. 254 than that language could properly support. That 
section makes it imperative on the magistrate only to frame-a 
charge and not to complete the trial to conviction or acquittal, I 
would therefore dismiss this petition. 

Napier, J :—I entirely ‘agree, We are asked to exercise our 
powers under 9. 215 of the Criminal Procedure Code and quash a ° 
committment to the High Court made by the Presidency Magis- 
trate. We can of course only do so on a point of law and we are 
therefore mot concerned with the reasons given by the magis- 
trate for making the commitment. 

But it has been argued before us by the Crown Prosecutor that 
the commitment is bad in law in that the magistrate has not certi- 
fied that he. cannot adequately punish the accused who is put 
up before him for trial and that even if he had done so, his reason 
would have been bad because he has in fact powsr to inflict 
the maximum punishment. The offence for which the accused 
has been ccmmitted is S. 304-A, I. P., ©. Now, offences 
under this section are specifically stated in the 2nd Schedule of the 
Code to be triable by a Court of Sessions, a Presidency Magistrate 
cra magistrate of the first class. Therefore at the outset this ` 
suggestion of the Crown Prosecutor leads to > somewhat 
extraordinary position, that a Court of Session which is specifically 
empowered under the section, cannot try the case because it, 
cannot be committed to it by a 1st Class Magistrate. 

It is suggested however by the Crown. Prosecutor that 
Schedule II, where it speaks of the Court of Session, had im mind 
that although the commitment fcr offences is not one of ‘the 
ordinary powers of the magistrates of 2nd and 3rd class, still 
those courts can be empowered under 8. 206 and therefore that 
the trial by a Court of Session provided for in the 8th paragraph 
of the 2nd Schedule would arise in cases where the accused had been 
committed by a 2nd or 3rd class Magistrate empowered in that: 
‘behalf. It is a somewhat strained application of the provision. 
A more reasonable hypothesis seems to me to be that this. 


1. (1897) I. L. R. 24 O. 499. 2. (1906) 1 M. D.T. 61. 
8. (1909) 11 Gr, L. J. 54. 
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allocation of this offence to the Court of Session as well as Magis- 
trates of the lst class is an‘indication that in some circumstances 
& Court.of Session would be the proper tribunal to try the case. 
Passing from that, we have to consider what are the powers 
possessed by Magistrates with regard to warrant cases. The Crown 
Prosecutor has suggested to us,—and indeed this is the basis of 
the whole of his argument—that S. 254 of the Criminal Proce- 
dure Code is exhaustive and that there is no power in a Magistrate 
to commit a case for trial where he is competent to try it and it 


can be adequately punished by him. This is a somewhat startling l 


proposition because, as my learned brother has pointed out, it 
isa frequent practice of Magistrates in this country to commit cases 
for trial to the Court of Session for other reasons, namely, 
convictions, complexity of facts or other matters. The Crown 
Prosecutor would have us hold that” the whole of this procedure 
is wrong. Now, the whole of this argument hinges on the word 
‘shall’ which isto be found in S, 254. The Crown Prosecutor 


argues that the section requires that he shall frame in writing | 


a charge against the accused and catries with it a further 
requirement that having done so, he shall proceed under 


the remaining sections of that chapter. I shall have some 


difficulty in appreciating this argument were it not that it has 
found favour with a bench of the High Court of Calcutta ina 
case reported in Queen Empress v. Kayemuillah Mandal 1. But 
with deference to the learned Judges, it seems to me thai in 
that decision they ignore the very wide powers given by the code 
to a Magistrate under Ss, 207 and 447. S, 207 provides the 
procedure on enquiry in cases which are exclusively triable by a 
Court of Session, or the High Court, or in the opinion of the 
Magistrate, ought to be tried by such court, There are therefore 
a class of cases which are not triable exclusively by a Court of 
Session but which ought to be so tried, -If we turn to 8. 347 
-which is in the chapter containing general provisions as to 
inquiries and trials, we find a wide and general power given to 
Magistrates with regard to cases coming before them for trial. 
The words are ‘If in any inquiry before a Magistrate, or in any 
trial before a Magistrate before signing judgment, it appears to 
him at any stage of the proceedings that the ckse is one which 
l ought to be tried by the court of Session or High Court, and if 


“he is empowered to commit for trial, he shall stop further 
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proceedings and commit the accused under the provisions herein . 
before contained.” If .he is not empowered to commit for trial, 
he should proceed under S. 346. That section says that if it 
appears to the Magistrate that the case is one which should be 
tried or committed for trial by some other Magistrate, he shall 
stay proceedings and submit the case with a brief report to- any 
Magistrate to whom he is subordinate or to such other Magistrate, 
having jurisdiction, as the District Magistrate directs. That is 


‘to-say, whether the magistrate has power to commit or not, if he 


thinks that the case is one which ought, in his opinion to be 
tried by a Court of Session, he has absolute power to stop any 
further proceedings in the trial by himself. If he can commit, 
he may. If he cannot himself commit he may send toa Magis- 
trate who will commit. It seems to me to-be impossible to argue 
successfully that a specific provision like this in S, 547 read to- 
gether with S. 207 which lays down the procedure in enquiries 
in such cases, can be limited because S. 254 says that the 
Magistrate trying a warrant ĉase shall frame a charge. Even if 
those words which are to be found is S. 254 had been repeated in 
Ss..255 and 256, I should still be of opinion that they were no bars 


` to the exercise by a Magistrate of his power to commit 4 case. 


That section simply lays down the. procedure for the trial of 
warrant cases where the Magistrate considers ‘it proper and right 
for himself to go on with the trial, and is in no way a limitation 
of the right of a Magistrate given to him under S. 347 to commit 
a case for trial if he thinks that he should do so. The Crown 
Prosecutor has been unable to refer us to any section authorising 
a Magistrate to commit for trial where he cannot inflict a proper 
sentence which according to-him is the proper course, whereas 
there is a distinct provision for submission to a higher class 
magistrate in such cases to be found in S. 349. I am ata loss 
therefore to comprehend: why the wide words of S. 347 should be 
curtailed by reference to S, 254 when there is a specific section, 
namely, S. 349 which deals with the circumstances referred to in 
S. 254. My learned brother has referred to one case of this court. 
(In the matter of Chinnamarigadu 1) and it seems to me to be 
conclusive on the point, for, it lays down as axiomatic that ib is 
competent to a Magistrate to say whether from the gravity of the 
matter or for any other sufficient reason the Sessions Court i is the 
proper tribunal for the disposal of the case, 


“1, (1876) I. L. R. 1 M. 289. 
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. To sum up, the powers of a magistrate, who has taken a war- 


, Tant case on his file for'trial, are as-follows :—He may try’ it through 
< ~ himself, -if he has jurisdiction ; he may,if he think-he cannoś inflict 


a proper sentence; act under S. : 346 or. : 349” and send it to a 


` higher | magistrate, or, he may, if- he thinks that it -is a 


proper case for Sessions, to commit the-acoused under ‘S. 347 or if 
he has not power: to-commit, send it to another Magistrate to 


- commit under S. 346. This being my. view of the law, I am of 
- opinion that we have no jurisdiction to. quash the committal in 


this case.and-that the trial before the Judge sitting in Sessions 


“must go on, 


AVV Eeo 

IN THÈ HIGH COURT. OF J UDICATURE AT MADRAS. 
‘PRESENT:—Ma, Josvion ATLING AND MR. JUSTIOR 

SADABIVA AIYAR, i n 

Kozhipurath Kunhikrsihna | .» Appellants * (L. R. of the 


Menon Karnavan and others ` deceased Ist Deft. and 
v. 7” Defts.2 and 4)., 


Kozhipurath Kunhikavamma or Respondents (Plaintiffs). 


. and others. : 
Malabar Law ~Mainteyance—Right to separata nmintononce Oiaimant living 
away from tarwad house—Hffect—Claimant ' living with her husband and maine 
tained by him—Effect —Customagainst right to- separate maintenance in such 


cases—Proof—Onus Quantum. 


- Ina suit for arrears of. maintenance: brought; ‘against : a Malabar tarwad by a 
junior member thereof who lived away from the tarwad house, but under the protec- 


`" bioù of her husband, during the period for which maintenance wad claimed, held 


that-plaintiff was entitled to~ maintenance and that her right. thereto was not 
conditional upon, herfhusband being unable to maintain her, 
wi Per Sadasa Aiyar, J.—As a general rule, the desirability of living with her 


: husband i is a good ground for a Nair lady living away from the tarwad house. 


The onus of proving a custom thata junior member 'of.:a Malabar tarwad 


-forfeits ‘Ber claim to separate. maintenance by living away. from the tarwad . house : 


for the purpose of living with her husband ison the party setting up such a 
custom. 


‘Second appeal against the decree ` ‘ot. the District Court of 


‘South Malabar in A. $. No. 369 of i914 preferred against the 


decree of the Court of Subordinate J udge of South Malabar at 

Calicut in O. S, No. 41 of 1912, 

i , Dr, K. Pándalai for Appellants. | 
A.W. K. Krishna Menon for Respondents, 
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The Court delivered the following 


_ Judgments : Sadasiva Aiyar, J.:—The karnavan and the 
senior Anandravan of the.defendants’ tarwad are the appellants 
before us. The plaintiffs are a Nair lady and her children who 
are members of the defendants’ tarwad. The plaintiffs sued for 
arrears of maintenance. The defence was that as the plaintiffs 
were living away from the tarwad house, though under the 
protection of the 1st plaintiff's husband, they are not under the 
Marumakkathayam law entitled to claim separate maintenance. 
‘The lower Appellate Court overruled this plea and hence the 
second appeal. - 


` 


The learned District Judge has thus summarised the law. 
“A junior member is entitled to maintenance in the tarwad 
house, or, if he or she show good reason for living away from it, 
outside the tarwad house. That is the substantive rule, and 
various adjective reasons have been grouped round it, such as: 
insufficient accommodation or family quarrels. No special sanctity 
attaches to.these reasons apart from, ‘the rule, and as observed 
in Maradevi v. Pammakka 1, the list of good reasons is not 
yet exhausted. This latest is that to be found in Muthu Amma 
v. Gopalan 2, which is pertinent to the present case and where it 
ig ruled that a good reason of absence for a wife who claims 
maintenance. is- living with her husband. The ‘absurdity of 
attaching sanctity to old reasons, and cavilling at new would be’ 
plain if one imagined a woman denied her maintenance under 
Muthu Amma v. Gopalan 2, for making a home for her husband but 
obtaining it under Peru Nair v. Ayyappan Nair 3, by a subse- 
quent quarrel with her uncle. ” 
“Dr; Pandalai, the learned Counsel for the appellants con- . 
tended (a) that though a female member’s living with her husband 


“might be a proper reason for her living away from the tarwad 


house, her right to claim separate maintenance is nevertheless 
subject to the condition that the husband is unable to maintain 
her and her children : (b) that though in North Malabar, living 
with the husband might be a proper reason for living away from 
the tarwad house and claiming separate maintenance it was not 
so-in South Malabar where the defendants’ tarwad is situate : (c) 
that the 1st plaintiff must, by living with her husband who is 


ed --(1041)-T-L-R. 86-M, 208... ~ 2. (1912) I. D.-R. 86 M, 698... .. 
- po 8. (1880) I. I. R. 2 M. 289. 
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well able to support her, be deemed to have waived, when she so 
-went to live with her husband, all claims for maintenance against 
her tarwad, at least during the periodsof her xesidenée with her 
husband. (Though there are so many as 17 grounds entered in 
the ‘memorandum of sécond appeal, they -are either repetitions of 
the above three contentiéns or: relate to contentions not argued 
before us), . ` aS 


In Maradevi v. Pammakka 1 decided, by Sundarier and 
Spencer, JJ., it is said “ According to the Aliyasanthana’ system 
which is very similar in its incidents tothe Marumakkathayam 
Law, as no member is entitled to enforce partition of the family 
property which belongs to all the members, every junior member 
is entitled to be maintained by the. karnavan. The. income 
belongs to all and all are entitled to participate in the benefit of 
it, Hach member of the tarwad hasa right to be maintained 
and suffers a personal wrong if that right is not accorded to him. 


The right is not confined to cases where a member has no means 


of his own; because, by virtue of his -ownership-in' the tarwad 
“property he is entitled to participate in its income. A suit. for 


maintenance by a junior member -ofa Marumakkathayam or ' 


Aliyasanthana family fails under. Art, 127 of the Limitation Act, 
(a suit to enforce the right to share. in the joint : family 
-property)’ and not under Art. 129,. which applies to suits 
‘which are strictly for a right to maintenance which a person -has 
over. property belonging to another. -The. general regult -of 
the decided cases is, in ‘our Opinion, that in order that a ‘member’ 
‘of a Marumakkathayam or Aliyasanthana tarwad may be: entitl- 
ed to.separate maintenance, he or she. should pe ‘able to allege. 
some good ground.for doing so. -It would be unwise to hold that 
the decisions up to date have exhaüsted the’ list of good grounds 
which may be urged. It is recognised practice in South Kanara 
for a woman and her: minor children.to live with her husband, 
It is a common practice in North Malabar and itis a growing 


practice in South Malabar. See Parvathi v. Kamaran Nayar 2. 


<. The interest of social improvement would. be against discouraging 
such a practice. | There is no principle in the Marumakkathayam 
or Aliyaganthana Law requiring that it ‘should be discouraged. 
“We are not bound to-shut our eyes to the fact that families 
governed by. this system of law are often numerous and consist of 

1. (1911) LD. R. 86M. 203. ` 9, (1888) I L. R. 6 M, BA], 
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persons related in very different degrees of kindred and no 
social and economical service is done by compelling them all to 


_ reside in one house when they have good grounds for not doing so. 


Several cases have come tothis court which show that in the 


_ houses of Rajas and other well-to-do tarwads it is the rule to allow 


separate maintenance. 


In Muthu Amma v. Gopalan' 1, Sundara Aiyar, J. and myself 
(the judgment was’ pronounced by Sundara Aiyar,-J., whose 
authority on questions of Malabar Law is deservedly, if I may 
say so, very high) expressed the opinion that the desirability of 
living with one’s husband isa good cause for a lady to live away 
from the tarwad house. “It was argued there” (that is, in 
Maradevi v. Pammakka %) “ that custom was against it, The 
answer given was that the custom of all members ofa tarwad 
living together is only a social custom. Some social custom may 
change without affecting the legal rights of parties. All members 
of a tarwad are entitled to the tarwad property and are entitled to 
the benefit of that property.. The only way in which a junior 
member can receive benefit out of the tarwad property is by 
receiving maintenance. No decided case has been brought to our 
notice where it was held thata woman would not be quitting her 
tarwad house for' a proper purpose when she does so in order to 
reside with her husband. As far as we are aware, it is not con- . 
sidered improper. On the other hand, it is considered honourable 
that a wife should live with her husband if asked todo so, The 
members of the tarwad also consider it honourable both to them- 
selves and to the lady who is asked by her husband to live with 
him that she should comply with his wishes. Perhaps, it 
should be added an exception should be made in the case 
of some aristocratic families who consider their own social 
position so high that it would be derogatory to their ladies to quit 


their tarwads to live with their husbands, at any rate in a case 


where the husband is not of an equally high rank. The general 
rule, however, is as we have stated it. We cannot therefore regard 
that living with one’s husband is a good ground for a woman 
governed by the Marumakkathayam Law being compelled to 
forfeit her right to maintenance while she livescaway from the 
tarwad house.” In amore recent case Manikkath Ammani Ammal- 
y. Padmanabha Menon 8; Seshagiri Aiyar and Bakewell, JJ. 


1. (1912) ). D. R 86 M. 598+ +. 2.21921). D.R. 36 M. 203, 
3. (1917) 85 M. L. J. 509. 








8 Sg i $ 


PARË. XVIIL] HÉ MADRAS- LAW JOURNAL REPORTS. . 569 


observe.:as follows: ‘‘ The expression. “ maintenance” -is loosely 
applied tothis class of cases, The allowance claimed by an 
anandravan of a Malabar. tarwad or bys a junior member of a 
joint Hindu family is not as a dependent upon the owner-of ‘the 
property but as' one who in his own right is entitled to participate 
in the income. The claim for separate allowance is an indicia of 
proprietorship and not founded upon moral or quasi legal obliga- 
tions or on inability to maintain himself or-herself. The posses- 
sion of separate property should not be taken into account in 
considering whether a member of the tarwad was entitled 
to separate allowance. (P. Teyan Nair v. P. Raghavan Nair t), 
In Atctutan Nair v. Kunjunni Nair 2 if was distinctly stated 
that the right to an allowance should be’ based on the right of 
co:ownership of property.” Then the learned. Judges refererd 


to Marudevi v. Pamakka 8, Naku Amma v, Raghava Menon +, 
and Chakkra Kannan v. Kuni Pocker 5 in support of their . 


opinion that the right of a member of a ‘tarwad for an allowance 
“isan incident of co- proprietorship ` ja the: property “of the tarwad 


and that consequently that right could not be denied unless the 


junior member lives separately for é 2 purpose which is not proper, 


his claim being of the character of a proprietary right to a share 


` in the income. 


Dr. Pandalai argued that these decisions went beyond the law 
as laid down in certain earlier Madras decisions which base the 
vight to maintenance itself not on co-proprietorship but on the 
fact of.the residence in the tarwad family house and merely dis- 


pensed with that condition as to residence in: exceptional cases., 


I do not think that-we should be justified in entering into a dis- 
cussion at present as to whether-Marudevi v. -Pamakka ® which 
elaborately discusses the earlier decisions stated ‘the result of those 
decisions‘ with meticulous accuracy: Whether it is North Malabar 
or South Malabar or the- district where Aliyasanthana ` prevails, 
“the reasons given in the decisions for allowing separate main- 
tenance where proper reasons are alleged.by the. claimant for his 
not living, in the tarwad house itself are all clearly applicable. If 
that ig a custom: prevailing in South Malabar’that notwithstanding 
this general rule based upon the broad principles of the Maru- 
makkathayam law, a junior, member living for the proper purpose 





1, (1880) I. L. R. 4 M. 171. a (1908) 18 M. L. J. 499. 
8 (1911) I. L. R.86 M.,208, . (1912) I, L. R. 88 M. 79, 


5. (1916) I, L. R. 39 M Ea LJ. 481, 
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of residing with her'husband is not entitled to separate mainten- 
ance, such 4 special custom ought to be proved by the party 
setting it up. The evidence on the defendants’ side in this case 
consisting mostly of statements by the karnavans or several ‘aristo- 
cratic families is merely to the effect that in their opinion a female 
member whose husband is in a position to support her ought not 
to claim separate maintenance and that no person in such a 
position has to their knowledge claimed it. Such. negative evi- 
dence given by such gentlemen js of very little value, If several 
instances are given where after demands made. in such cases, 


maintenance was refused and the claimants acquiesced in the 


refusal or the claimants were unsuccessful when they brought 
such rejected: claims before the courts, such evidence will no doubt 
prove the alleged custom in derogation of the claim which is 
prima facie a perfectly legitimate claim according to the princi- 


' ples of the Marumakkathayam law. (I assume of course without 


deciding that the custom, if established, would not be immoral or 
opposed to public policy.) 

- In the result, I think that the contentions put forward with 
such. ability and strenudusness by the counsel on behalf of the 
appellants are not sustainable and I would dismiss the second | 
appeal with costs. 

Ayling, J :—I agree and have little to add. I was sa first 
inclined to accept the contention that the lady’s right to be main- 
tained out of the tarwad property while living with her husband 
was conditional on the latter being unable to maintain her. But 
it is impossible to do soin face of the decisions in P. Teyan Nair 
v. Raghavan Nair} and Thayu v. Shungunni 2 and the recent 
unreported case referred to by my learned brother, (S. A. No. 2065 
of 1915 See Manikhath Ammani Ammal v. Padmanabha 
Menon 8), The only possible defence to the suit (that of waiver) has 
been found against by both the lower courts, I therefore agree 
that the appeal must be dismissed with costs. 


A. $. V. 


1. (1881) I L. R.4M 171. 2. (1881) I. L. R. 5 M, 71 
8, (1917) 85 M-L. J. 501, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—MR. JusTIOE ABDUR RaHIM, AND MR, JUSTIOE 


Lakshumanan Chetty’ ~.. Appellant * in both the 
and others v. Appeals, (1st Defendant). 
R. M. K.S. Sadayappa ... Respondent in Appeal No. 92 
Chetty and others of 1915 (Plaintiff and 


Defendants Nos. 2 to 18). 

Limitation Act, S. 19 Expl. II and S. 21—Receiver—Acknowledgment by— 

Whether, will save limitation—Firm under dissolu'tow—Appointment of Receiver 

to do all things necessary for the preservation of the assets of the firm—Whether 
receiver has authority to make an acknowledgment. 


An acknowledgment of a debt due by a firm under dissolution made by a 
receiver of that firm is valid to save limitation if it is authorised by the terms of 
the order appointing the receiver. 


A receiver may be an agent authorised to make an acknowledgment within | 


the meaning of B. 19 Expl. JI whose language is general enough to inolude an 
agent appointed: either by statute or by court if he is authorised under the law to 
make acknowledgments. 


Where a receiver is appointed to take charge of ‘tha property of a firm with 
power “to do all things necessary for the preservation of the assets of the firm, ” 
he is entitled to make acknowledgments if at the time the acknowledgments are 
made they are acte necessary for the preservation of the estate. i 

Case law on the subject reviewed. j 


Appeals against the decrees of the fPourt ofthe Temporary 
Subordinate Judge of Ramnad at Madura in Original Suits Noa 
“19 and 32 of 1914. 


These Appeals came on for hearing on, Monday, the 19th 
day of November 1917. . i 


In A. 8. Nov 92 of 1915. 
K. Srinivasa Aiyangar and O. Krishnamachariar for the 
Appellant. ip? 


S. T. Srintvasagopalachariar for the Respondents. 
In A. 8S. No. 98 of 1915. : 


K., ` Srinivasa Aiyangar and C. Krishnamachari for the 
Appellant. 


C. A. Seshagiri Sastri for K, V. Krishnaswami Aiyar for the 
Respondents. - 


The Court delivered the following _ 

Judgment :—The first defendant was a minor. There was a 
suit for dissolution of the firm, and in that suita Receiver was 
appointed under order of the Rangoon Court in these terms,— 
“ It is ordered that M. A. R, A. R. Ramanathan Chetty be, and 
he is-hereby appointed Receiver to take charge of the property, of 
the Chetty firms of M. L. R. M. A. and A. L. A. $. R. M. pend- 
ing the decision of this suit for dissolution of partnership .with 
power to.collect outstandings and do all things necessary for the 

“A, S. Nos. 92 and 93 of 1915. a. lòth August, 1918. 
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realization and preservation of the assets of the said: firms.’’ The 
question we have got to decide in the appeal is’ whether an 


acknowledgment of a debt due by thé firm under dissolution made. . 


by the: Receiver was, valid. 
It is contended that S. 19 of the Limitation Act is 


< limited, so far as’ ‘the signing of an acknowledgment by agents 


is concerned, to agents appointed by an act of the debtor himself, 


< or in other words, by a contractual act, "Explanation H 
< does not cover the case of an agent who is otherwise appoint- 


ed. Explanation II says, “ For the purposes of this section 
‘signed’ means signed either personally or by an agent duly 
authorized in this behalf.” Reference is made to 8. 21 which 
deals with the case of a person ‘under, disability, and lays down 
that the expression ‘agent duly authorized in this behalf’ in S. 19 
shall include ‘his lawful guardian, committee or manager, or an 
agent duly authorized by such guardian, com mittee or manager, to 
sign the acknowledgment,’ 5. 21 is a new section which has been 
introduced, ag is well- known, in view of conflicting decisions as to 


` whether section 19 covers the case of an acknowledgment made by 


a guardian, “The argument advanced by Mr. K. Srinivasa Aiyangar 
is to the effect that although: Explanation II does not say by an 
agent duly authotized bi y him, that is, by the person sought to be 
bound by the acknowledgment, yet it must be taken to mean that 
inas muchas all other cases are dealt with by 8.21, 8. al how- 
ever only says that, in the case of a person under disability, * agent’ 
shall include his lawful guardian, etc. It does not lay down that 
there can be no other agent duly authorized to make acknowledg- 
ment in the case of persons under disability. The words ‘by an 
agent duly authorized in this behalf’ in Explanation II in S. 19 
was in force before: the enactment of S. 21, and wè cannot accept 


‘the contention that by S. 21 the legislature intended in any way 


to narrow the scope of S. 19. It is unnecessary for us to say 
whether S. 21-has widened’ Lits scope or nob, or it has merely 
explained what was contained in S. 19 itself. 


~ The authorities seem to be uniform against the appellants’ 


contention, The matter is fully dealt with by a Full Bench 

of the Bombay High Court consisting of the Chief Justice, 

arenes Jenkins, and other learned Judges in Annapagaida 
. Sangadiyyapa! , where it islaid down that'the agent in 

Explanation. II, 5. 19 need not derive his akasa AA from Dang 
- ~ 1. (1901) I. L. R. 96/Bom. 221. 





\ 
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contract, : That was the case of a guardian and it was ruled that 
the guardian zppointed under the Guardian and Wards Act was 


‘an agent witk-n the meaning of Explanation II, if the terms of 


his appointmeat gave him authority to make acknowledgments.. 
English casesare then noticed and the statement of law on the 
subject as gisen by Lord Westbury in Chinnery v. Evans 1, ig 
cited to show shat the law in England is also to the same effect: 
In Beti Maharani v. The Collector of Etawah ? their Lordships 


`- of the Privy Council upheld an acknowledgment made by the 
- Court of Waris as being operative under 8.19 and that decision 


must be tak=n to be based on the principle that the agent 
mentioned therein may be one appointed under a statute and need 
not be appoin sd under contract. There are similar decisions of 
this Court in xoridamodalu Linga Reddi v: Alluri Sarvarayudu 8, 
of the Calcutta High Court in Rashbehary Lal Mandar v, Anand 
Ram 4 and of she Allahabad High Court in Ram Charan Das v.. 
Gaya Prasad Z. We may mention that in the Calcutta case the 
question raisec with reference to an acknowledgment made after 
the new Limitation Act had come into force. The learned Judges 
however procesded not on the words of S. 21,, but-of S. 19. We 
may also mention that there isa dictum of Kumaraswami Sastri, J. 
of this Court in, Venkataramiah Pantulu v. Subramaniam 
Pillai 6 suppacting the same view, and there isa very recent 
decision of tke Bombay High Courts reported in Abdulatii v. 
Ranchadlal 7 which proceeds on the same view of the law. 

Some reiance was placed on behalf of the appellant on 
Whitly v. Lows 8 but that case is distinguishable inasmuch as 
there the Recemer was only authorized to get in the assets of the 
partnership and to pay the assets realized into Court. 

We hold onthe authority of the cases referred to that a 
receiver may b> an agent authorized to make an acknowledgment 


“ within the meaning of S. 19, Explanation II. The language is 


general enougk to include an agent appointed either by statute or 
by Court, if he is authorised under the law to, make acknowledg- 


ments. 


The next question in this connection is whether the Receiver | 


appointed in this case had in fact authority to make an 
1. (1864) 11 Hous of Lords cases 115. 2 (1894) I. L. R. 17 All. 198. 


8. (1910) I. L. R. Zå Mad. 221. | 4, (1915) I. D. B., 48 Oal. 211. 
5. (1908) I. L. R7 F9 AN, 422. 7 "6" (1915) 16 M: Li T £39 at page 499. 


7. (1916) 19 Bom. L. Rep. '89. 8. (1858) 25 Beavan, 421. 
73 yy 
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acknowledgment. If he had such authority, it must have been under 
the power ‘todoall things necessary for the preservation of the 
assets of the said firm.’ It is strongly urged on behalf of the ap- 
pellant that making an acknowledgment cannot be for the preser- 
vation of the assets of the firm. We cannot however accept this 
contention. We can well imagine cases in which an acknowledg- 
ment of a debt may be a necessary act to save the estate from loss. 
This is recognized in one of the cases already referred to— 
Kondamodalu Linga Reddi v. Allurt Sarvarayudu ! and in sup: 
port of the interpretation of the order, Exhibit I, we may point to | 
the fact that the Receiver was appointed not of a firm which had 
already been dissolved but of a going concern. We have no hesita- 
tion in holding that the act of the Receiver in this case, if if was 
necessary for the preservation of the ayseté of the firm, would be 
within the scope of Explanation IT of S. 19. 


The Subordinate Judge says that “in the course of such 
management when the creditors pressed for payment or threaten- 
ed togue, he averted the evil by acknowledging rezeipts and 
making part-payments,” It does not appear however where he 
got this from, for none of the parties before us have been able to 
point to any evidence which bears this out. | The point does not 
seem to have been properly understood in the lower Court. We 
think it therefore necessary that we must have a finding whether 
at the time the acknowledgments were made by the Receiver, 
such acknowledgments were acts necessary for the preservation 


` of the Estate, that is togay, the plaintiffs ought to satisfy the ` 


Court that the Receiver in making the acknowledgments was in 
the cir¢éumstances of the time acting bona fide for the preservation 
of the assets of the firm. 


The Subordinate Judge will return*the finding within three 
months, Fresh evidence 'may ` be adduced. Ten days will be 
allowed for filing objections. 

We make no order for costs at present. -: 


[In compliance with the order contained in the above judg- 
ment, the Temporary Subordinate Judge of Ramnad at Madura 
submitted that the acknowledgments by the receiver were acts 
hecessary for the preservation of the estate, that, is for the 


‘preservation of the estate. ] 








“1. (1910) I L. R. 34 Mad. 221, 
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In ‘Appeals Nos. 92 and 98-0f 1916. - 
We accept the finding and dismiss the appeals with costs, 
In the memorandum ` of Objections in “Appeal No. 98 of 1916. 


With reference to the Memorandum of Objections, the decree 
of the Temporary Subordinate Judge will be modified by allowing 
interest at sik per cent. per annum on the amount decreed from 
the date of the plaint to the date of payment 

C. A. 5S, 


` 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUBTIOR SPENCER AND MR. ‘JUSTICE 
KRISHNAN. 


Thangi Shettithi sis  (Appellant* Petitioner- 


Plaintiff.) 
V. 
-Duja Shetti and others sas Respondents (Respondents- 
ip a : ' Defendants.) 


Limitation Act,—Art. 182; Cl. 6—Application in accordance with law—Step it 
aid of execution—Application in execution for payment out of money deposited in 
court by one of judgment- debtors if one in execution or in aid of exscuticn—Applt- 
cation in execution praying for some relief—Grant of—Judgment-deblor's right to 
question right of decree-holder to that relief so long ¢ as order granting it subsists— 
Estoppel—Res judicata. , 

An application for payment out of money in court in execution is an appli 
cation for a step in aid of eneoution within the meaning of cl. 5 of Art. 182 of tha 
Limitation Act. 

Where in execution of a revised decree in a suit for sale on a mortgage against 
the members of a family, plaintiff applied tor and obtained an order after notice 


directing the payment to her towards the partial satisfaction of the decree amount 


of a sum of Ra. 500 deposited in court by 6th defendant in the suit in pursuance 
-of an’ order directing him to do so as a oondition of the original ex parle deoroe 


against him being set aside ; and the said sum of Rs. 500 was paid out to plaintiff 


on her said application. 7 

1. Geld that, as an order of the court was jheceseary to make the sum of 
Re. 500 available for payment towards the decree amount, the application was 
one in exeoution of the decree itself and gave plaintiff a fresh starting point 
under ol. 5 of Art. 182 of the Limitation Act. 


2, That, in the face of the order granting plaintiff's application it was not 
open to defendants to contend thdt the dearee did not direct payment of money 
towards the decree amount in general and that the application for such relief was 
therefore one not in accordance with law within the meaning of Art. 182. 


Appeal against the Order of the District Court of ‘South. 








Canara in Appeal Suit No. 106 of 1916 preferred against ` the- 


KALA. A O. No. 26 of 1917, l _ 16th July, 1918, 
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order of the Court of thé Subordinate Judge of South Canara in 
Regular Execution Petition No. 140 of 1915 in Original Suit 
No. 57 of 1909. i 


B. Sitarama Rao, for Appellant. 
K. P. Lakshman Rao, for Respondents, 
The Court delivered the following 


Judgment :—The question that arises for decision in this 
case is whether plaintiff’s application for the execution of the 
revised mortgage-decree for sale in O. S. No. 57 of 1909 is barred 
by limitation or not, The application was made more than three 
years from the date of that decree but plaintiff relies on his E. P. 
No. 17 of 1914 as giving him a frésh starting point under clause 
5 of Art, 182 of the Limitation Act. The lower courts have 
differed in their view on the question whether that petition can 
be treated as one made in accordance with law for execution or to 
take some step in aid of execution the Subordinate Judge holding . 
in the affirmative and the District Judge in the negative. The 
decree-holder is the appellant before us. To understand the 


nature of his contention it is necessary to state the circumstances 


in which E. P. No, 17 of 1914 came to be put in. 


Plaintiff sued the defendants who are members of an Aliya- 
santhana family for the recovery of her mortgage-money by sale 
of the defendant’s family property mortgaged to her and obtained 
a decree for sale. “That decree was an exparic one against the 
6th defendant. He applied to set it aside and the Court granted 
his application on his furnishing security for costs. He accord- 
ingly deposited in court a sum of Rs. 500 as security. The’ case 


was re-tried but the court again passed a decree in plaintiff’s 


favour. That is the revised decree which is sought to be exe- 
cuted now. That provided that che mortgaged property ` should 
be sold and the sale proceeds after defraying the expenses of the 
sale be applied in paying plaintiff her mortgage amount, interest 
and costs Rs. 5,879-4-4 and the balance if any be paid to defen- 
dants and that if any balance still be due to the plaintiff it be 
paid by the 1st defendant as Ejman of the family ; it also directed 


the 6th defendant to pay Rs. 22 for plaintiff's costs in the re- 


trial. In 1914 plaintiff applied against all the defendants to 
execute the above decree praying that the sum of Its, 500 paid 
into court by the 6th defendant be’ paid out to her towards the 
decree-amount, That application is the E. P. No. 17 of 1914, 


* ta 
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on 


referred’ to above, ‘Notice was ordered “to all. the defendants ; 
the 6th ‘defendant appeared - and ` opposed but “ib is not- clear‘ 
from the record before us whether the other defendants” appeared 
or not. The court. after hearing arguments directed-that the Rs. 500 
be paid to the plaintiffon account. of costs and towards the 
partial satisfaction of the decres-amount.due to hér. It may be 
mentioned that the costs included in the amount for which the 
property was ordered to be sold are mora. than Rs. 500, This 
money was subsequently paid out to plaintiff by the Court on her 


application. Plaintiff's present ee gives credit tor it 


towards the decree-aniount, 

The District Judge holds that E. P, No, 17 of 1914 though 
in form ah execution petition is in substance only an application 
for payment to the decree-holder of a sum of money deposited in 
court by one of the judgment-debtors and as such is not an 
application to take any . step-in-aid of execution. He relies 
on the rulitigs of the Calcutta High Gourt. in Hem . Chunder 
Choudhury v. Brojo Soondury .Dabee 1, Fazale ‘Imam -ve Metta 
Singh. ?, Gunga Pershad Bhoomick v. Dibi Sundari Debea 8, and 
Ananda Mohan Roy v. Hara Sundari 4 in -support of his view, 
distinguishing the Madras decisions cited to him viz., Venkata- 
rayulu v. Narasimha 5, Kerala Varma Valia Rajah v. 
Shangaram 6 and Koormayya v.. Krishnamma Naidu 7 on -the 
ground that the money in the present case was not realised by 
any execution process: That does not seem to be a valid distinc- 
tion, The District J udge overlooked the fact that as the’ money 
was deposited only as security an order of the Court was necega 
sary to make it available for payment towards the decree-amount, 


An application to the Court for such a purpose, and for payment. 


out of the money is thus clearly necessary ; and such an applica- 
tion is one in execution: of the decree itself. In the Calcutta case 
Hem Chunder Choudhury v. Brojo Soonduri y Debce 1 which is 
followed i in the subsequent cases, money was deposited towards 
the decree-amount and no order of court was necessary to make 
it available for the decree, the decree-holder’ 8 application being 
merely for payment out. In -the present case an order of Court 
_ was required to make the money, available- for the decree and 


1. (1881) I, L. R. 8 Cal. 89. x (1884) I. L. R. 10 Cal. 549, 
"8, (1885) I. L. R. 11 Oal. 227, ; (1895) 1. -L R. 28 Cal. 196. 
~, (1880) I L. R. 2 Mad. 174. t (1899) i. I. R. 16 Mad. 462. 


7. (1898) I. L. R. 17 Mad 165=8 M. L. J. 296. 
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getting such an order is a step in aid of execution. The Calcutta 
cases may therefore be distinguished. It may however be pointed 
out that even onthe question as to whether an application for 
payment out of money in Court in execution is or is not an appli- 
cation for a step-in-aid of execution there is a clear difference of 
opinion between the Calcutta High Court and this Court. We 
must adhere to our view as there is no proper reason to depart 
from it, That view has been accepted by the Bombay and the 
Allahabad Courts. Vide Bapuchand v. Mugutrao1and Paran 
Singh v. Jawahir Singh 2. As pointed out by Farran, C. J., in the 
Bombay case execution is not fully completed till the money has 
been actually paid, by the Court to the judgment-creditor or to 
some one on his account. See page 343, The judgment of the 
ieee Judge on the point cannot therefore be supported. 


Mr. Lakshmana Rao for the respondents has however tried 
to support the order of the lower Appellate Court on-another 
ground. He contended that under the decree in question as it is 
worded no application for payment of money could have been 
made except for Rs. 22, costs of the re-trial, and therefore E. P. 
No. 17 of 1914 so far as it prayed for the payment. of the decree 
amount in general was not in accordance with law as it asked for 
a relief not granted by the decree, and in so far as if asked for the 
payment of Rs. 22 by the 6th defendant, it was of no avail to 
save limitation against the contending defendants 1 and 4, as that 
part of the decree was not a joint decree under Explanation 1 of 
Art, 182 of the Limitation Act. He relied on the case in 
Ramakrishna Kadirveluscami v. Eastern Development Corpora- 
tion. Ltd, 3 for the first part of his argument. We need not how- 


‘ever consider whether we should follow this ruling for in the 


present case, the plaintiff’s application to which the defendants 
were all made parties was actually allowed by the Court and his 
prayer to have the money paid towards the decree amount was 
granted, So long as that order is in force the defendants cannot 
be heard to say that the plaintiff's application was not in accord- 
ance with law. if the order was vitiated by any irregularity, 
defendants should have applied to set it aside ; they have not done 
5o. The first part of this contention of the respondents should 
therefore be overruled and the second part need not be considered. 











, (1896) I. u. R. 22 Bom. 840, 2, (1884) I. L.R 6 All, 866, 
8, 4810 581. 


4 i 1 
PART XVIIL] THE MADRAS LAW JOURNAL REPORTS. 579 


In the result, the order of the District Judge must be reversed 


; and that of the Subordinate Judge restored with costs in this and 


the lower Courts. The application for execution will be returned 
to the Court of the Subordinate Judge for further disposal. 
A.S, V. 


a eee 


IN THE HIGH. COURT OF JUDICATURE AT MADRAS. 


' PRESENT SIR Joan Waonis, KT., CHIEF JUSTICE AND 
Mr, JUSTIOH SESHAGIRI AIYAR. 


Singa Raja and others ... Appellants * (Defendants 1 to 6.) 
v, 4 pi ; 
Pethu Raja and others ... Respondents. (Plaintiff and 
Defendants 7 to 9.) 


` €. P.C., O. 84 Rules 2 (c) and 5 ~Mortgage—Suit for sale—Preliminary and 
final decrees—Adjustment out of Court between dates of— Power of Court to 
recognise, at time of passing final decree—Adjusiment certified under Or. 21, R. 2 


‘Effect on Court's powers, 


On an application for the passing of a final deoree in a suit for sale, the court, 
is bound to pass a decree for sale for the whole of fha amount fixed by the prelimi- 
nary deoree in cases in which that amount or a portion thereof has not been paid 
into ‘Court within the time limited. The Court has no power to inquire into any 
Tecognise an alleged adjustment of the decrae out of Court. 


Semble : if between the passing of the preliminary decree and the passing of 
the decree for sale the defendant (mortgagor) obtains a certificate under Or. 21, R. 
2 C. P. C. he can take advantage of that to reduce the amount for which the 
property is to be sold. - Piran Bibi v. Jitendriya 1 followed. 


' Appeal against the decree of the Court of the Temporary 
Subordinate Judge of Ramnad at Madura in O, S. No. 59 of 115 5. 

T. M. Ramaswami Aiyar for Appellants. 

4. 9, Visvanadha Aiyar for Respondents. 

The Court delivered the. following : 

Judgment :—This is an appeal from the decree for sale in a 
mortgage suit passed by the Subordinate Judge of Ramnad. The 
plaintiff obtained a preliminary decree on the 27th September 
1916 and the appellant, the “3rd defendant complains that the 
Subordinate Judge at the time of passing the deoree for sale re- 


. fused to inquire into and recognise an alleged settlement of the 


decree out of Court on the 13th February 1917. The application 


‘for the decree for sale was made on the 25t June 191% and 


therefore -even if fhe procedure in O., XXI, R- 2, Civil Pro- 
cedure Code, were applicable the defendant : was out of time and 
* A,S. No. 408 of 1917. 
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was too late to have the adjustment recorded. However, we 


' think that the appeal fails on a larger basis. The scheme. of 


the Code appears. to us to be that if the amount made payable 
‘in the preliminary decree is not paid into Court within the 
‘time limited then the decree forsale is to be made. In this” 
respect the provisions of O. XXXIV differ from 8S. 89 of 
the Transfer of Property Act which provided for payment 
to the plaintiff’ or into the Court. O, XXXIV, R. 2 clause 
(c) and R. 5, Civil Procedure: Code, provide that “where 
on or before the day fixed the defendant pays into Court the 
amount ’ declared due as aforesaid, together with such subse- 
quent costs as are mentioned in R., 10” the Court is to pass 
a decree ordering ‘the plaintiff to deliver up the documents 
and to re-transfer the mortgaged property and, if necessary, to put 
the defendant in possession. But sub-rule 2 says where such 
payment is not so made, that is to say, where such payment is not ~ 
made into Court, the Court shall, pass a decree ordering the sale 
of the mortgaged property or a sufficient part thereof. Forms of 
mortgage decrees are given in Appendix D and Forms 7 and 8 


_ are drawn up in the same way. Form No. 7 says that if the 


defendants pay into Court the sum declared due on account of 
‘principal, interest and costs the ‘plaintiff is to deliver up the 
documents, ete., and clause (3) is that if the defendant pays the 
said sum as aforesaid (that is, into Court) the mortgagor may apply, 
etc. Therefore we are of opinion that the scheme of. the Code, so 
far as mortgage decrees are concerned, is that if the amount due 
under preliminary decree has not been paid before the appointed 
day a decree for sale is to be made and the machinery for sale is 
to be set in motion. This decision is in accordance with the 
decision of the Calcutta High Court in Piran Bibi v. Jitendriya 1. 
It may be that if between the passing of the preliminary decree 
„and the passing of the decree for sale the defendant obtains a 
certificate under the provisions of O, XXI, R. 2, he can take 
advantage of that to reduce the amount for which the property is 
to be sold and the decision will be the same as if at the time 
when the decree for sale was being made he came forward and 
“paid that amount into Court. We do not think that the decision 
in Jogendra Prasad Narain Singh v, Gourishankar Prasad 
Sahu 2, amounts to more than this. 





1. (1947) 25 Cal. L. J. 558, 2, (1917) 2 Pat, Ta, J. 688, 
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The provisions of the Code are imperative that if the money 
isnot paid into Court within the time limited then there is to a 
8 decree for, sale, .These provisions were advisedly inserted. 
modification of the corresponding’ provisions of S. 89. of the 
Transfer of Property Act and we are bound to give effect to them, 
On this ground the ad fails and must be dismissed with costs, 


ASV: - 
IN THE HIGH COURT OF JUDICATURE | AT ‘MADRAS. 


PRESENT :—Me. JUSTICE OLDFIELD, AND Ma. JUSTIOE 
SaDasiva ÅIYAR. | 
V. R, M. acral Naidu aoe Rovian (1st Defendant.) 





T. M. Muthusamia Pillai ... Respondent (Plaintiff). 


Action for money had and received for the use df another—Nature and scope 
of— Assignee of one of two or more creditors in respect of a debi—Oollecting whole 
debt in bona-fide mistake of his right —Suit against assignee by real owner, if 
maintainable—Provincial Insolvency Act S. 16—Attachment after adjudication of 
imsolvency—Validity. 

The plaintiff, who obtained a money decree’ against defendants 2, 8 and 4, 
sought to attach money alleged to belong to them in the hands of the first “defen- 
dant, who came in possession of the money ‘under the following circumstances. R, 
the principal partner of a firm composed of É and defendants 2to 4 was declared 
an insolvent and the outstandings due to the firm were put up for sale 
by the Official Receiver and purchased by the Ist defendant. R’s shara at the 
- time of insolvency was ‘only 4, but the 1st defendant seemed to’ have pur- 

chased the whole of the outstandings due fo the firm. Assuch purchaser, the 
Ist defendant, collected a debt due to the firm. Prior to the plaintifi’s attachment, 
defendants 2 and 8 had been adjudicated ingolvents. 
The present suit was brought to recover ths of the amount collected by the ist 
defendant as being the shares of defendants 2 to 4 and so liable for plaintifi’s claim 
_ on the basis thatit was money had and received by the lst defendant for the use 
of defendants 2 to 4. 
Held Per Curiam (1) that the plaintiff had no.oause 3 of action against the 1st 
defendant, asmo privity had been established between plaintiff and lst ‘defendant 
' or between defendants 2 to 4 and 1st defendant. ii 
_ (2) also that the attachment by plaintiff of the shares of defendants 2 and 8 
was ineffective, as they had become vested in the court or the Official Receiver, as 
soon ag they were adjudicated insolventa. Sinclair v. Brougham 1 referred to. 
` English and Indian Case law disoussed. 

Per Oldfield, J—The action for money had and réceived is no doubt still to 
be regarded, as ib was originally, as based on an implied or fictional promise. But 
such promise could not be deduced from the Acgu um et bonum as it may appeal 
to the sympathy of the courtin the partioular oase, or from circumstances, in 
which the defendant .baving'no privity with the plaintiff, when the money was 
received need not “be supposed to have given and had no duty to give any such 
promise. t 


* S, A, No. 422 of 1917. JERA 18th Maroh 1918, 
; 1, TL. R. (1914) A. 0. 898. t 
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Per Sadasiva Iyer, J.—The scope of the action for monay had and received 
ought not to be extended beyond what would be covered by the principles govern- | 
ing the numerous decisions which have laid down what kinds of “actions do 
come within it and what kinds of aotionsdo not. While privity of contract 


: between the parties is of course not necessary to sustain such an action, I think 


there must be what might be called some privity of a legally recognizable nature 
such as some knowledge of particular facts in one man who received the money 
and some mistake or ignorance of faob on the part of the man who paid the 
money or some relation of trust and confidence between the person who received 
the money and the person claiming the money ora portion thereof on which the 
court could fasten asoreating tha relation of principal and agent (though by 
fiction) between the plaintiff and ‘the defendant. 

Second Appeal against the decree of the District Court of 
Tinnevelly in Appeal Suit No, 405 of 1916, preferred against the 
decree of the Court of the District Munsiff of Tuticorin in Original 
Suit No, 185 of 1915. Ei 


M, D. Deva Doss, for Appellant. 
. A, Krishnaswamt Aiyar, for Respondent. 
The Court delivered the following 


Judgments :—Oldjield, J.:—The main facts of this case can 
be stated shortly. Plaintiff obtained ‘a decree against 2nd, 3rd 
and 4th defendants and, after attaching money, alleged to belong 
to them and to be in lst defendant’s possession, was appointed 
Receiver in his own execution and in that capacity is now attempt- 
ing to recover from lst defendant, the other defendants being 
impleaded ag persons interested. The defenc> of Ist defendants 
the appellant before us, is that (1) the money is a sum due to 2nd, 
3rd and 4th.defendants and one Rajappa Mudali, the right to 
collect which he acquired in a legal manner ; (2) if his own title is 
bad, some at least of the money has vested in persons other than 
plaintiff, those who are administering 2ndand 3rd ` defendants’ 
estates in insolvency. ` ; : 


The Lower Appellate. Court’s judgment is mainly occupied 
with the second of these contentions. The facts relied on are 
that 2nd-defendant on 13th March 1911 and 8rd defendant on 
Tth October 1911 became insolvents, the one in Tinnevelly and 
the other in Madura, and their assets therefore vested , for the 
benefit of all their creditors, before plaintiff attached this portion 
of them on 15th July 1914. The District Munsiff’s finding that this 
was so in the case of 2nd defendant has not been attacked. He 
and the Lower Appellate Court-found otherwise in the case of örå 
defendant, because he was adjudicated insolvent by the Official 


” 
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Receiver, Madura, and no distinct vesting order, such as The 
Official Receiver of Trichinopoly v. Somasundram Chettiar 1, 
requires, having been passed, the debtor’s estate is still available 
to satisfy individual claims. But this is unsustainable. The 
authority cited may entail that the estate did not in the absence 
of a distinct order vest in the Official Receiver. The fact, 
which’ the Lower Courts overlooked, remains that in any-case 


| it vested under 5. 16 (1) of the Provincial Insolvency Act in 


the Court and became divisible among the creditors from the 
date of the petition and that under S.- 16 (2) after the date 


` of the adjudication, which related back to that of the petition, no 


creditor had any remedy against it. The cases of 2nd and 3rd 
defendants are therefore similar.. Plaintiff can execute his decree 
only by proving in their insolvencies ; and on this ground at least 
his claim to what is alleged to be in part their money in 1st defend- 
ant’s hands must fail. 


The Lower Appellate Court has next held against lst de- 
fendant’s ‘right to that money on the special ground that he 
obtained it in proceedings, which could nob bind them or 4th 
defendant. It consists in a debt, which he has collected in virtue 
of his purchase at a sale held by the Official Receiver, Tinnevelly, 
in the administration of the estate of Rajappa Mudali above 
referred to and of an assignment to him, Exhibit I, by 2nd 
defendant. That sale is represented by ‘Ist defendant as being of 
the debts due to a firm composed of Rajappa and 2nd, 8rd and 
4th defendants. But, as Exhibit B, the auction list, shows, what 


-was sold was only, “ the right to arrears due to Rajappa Mudali, 
` insolvent petitioner, as due under the day-book and ledger of R. 


M. shop”, R. M.N. being the firm above referred to. Exhibit 
K, the saleedeed by the Official Receiver to Ist. defendant, is no 
doubt for “ the debts due to the joint-shop conducted under the 
style of R. M. by Rajappa Mudali.’ But the msolvency was, it 
is not disputed, that of Rajappa, not the firm ; and it is sufficiently 
clear that only his share, not 2nd, 3rd’ and 4th defendants’, pur- 
ported to be or could have been sold, How the Official Receiver 
could sell one partner’s share of the debts due to the firm, instead 
of following the normal course and selling his share in its assets, 
as it might be ascertained, is not clear; but this irregularity 
appears to have gone unnoticêd until the heating in this Court 
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and on the view I take, would not affect the conclusion. The sale in 
these circumstances giving no title to any portion of the debts 
except Rajappa’s, 1st defendant has relied also on Exhibit I, the 
assignment of 2nd and 3rd defendants’ shares, which he obtained 
shortly after, It is, I agree with the Lower Court, ineffectual as 
regards 3rd defendants’ share, because Exhibit A, his power of 
attorney in 2nd defendant's favour, authorised the latter only to ` 
collect debts due to the shop, not to realiza their value or any part 
of it by selling them. ‘The result so far is that Ist defendant’s 
right to the debts has been established only in respect of Znd 
defendant’s and Rajappa’s shares, but that, as already found, 
plaintiff cannot be heard to deny it in respect of the former’s. The 
question is next of the general objection, which has been made to 
his claim to the share of 4th defendant. That objection would, it 
may be observed, be available against his claim to the other shares 
also, 

Before referring to this objection, I observe that plaintiff's 
decree, which has been shown us during the hearing, was obtained l 
against 2nd, 3rd and 4th defendants, Rajappa not being a party. 
It may be permissible in India, as it is in England (Hawkins v. 
Ramsbottom 1), to sue only the solvent members of a firm, when a 
decree is sought against it. But there is nothing in the decree, 
except the use of the vilasam R, M. N, before each defendant's 


_ name, and that is insufficient, to indicate that relief was sought or 


given against the firm's assets, not the defendants individually ; 


“and on such a decree plaintiff's proper course was after exhausting 


their separate property to proceed against their shares in those 
assets after they had been ‘ascertained in proper dissolution | 
proceedings, if necessary at his ‘instance in defendants’ insol- 
yencies or otherwise. Again however this point has not been 
taken at any stage; and I therefore turn to the general argument 


„already referred to, 


It may for. the present purpose be considered only. as 
regards 4th defendant and it is that the suit will not lie, 
because plaintiff cannot recover from 1st defendant money, which 
he received owing to a mistake from the debtors of 4th defendant, 
plaintiff's debtor. Certainly 1st defendant had no right to receive 


‘the money. But there. is no finding that in doing , so, he 


acted otherwise than honestly and in bona fide mistake as to his 


a 





1. (1815) 6 Taunt 179 
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right. When or how he became aware of the invalidity of his | Ramasami 
title, as based on his purchase at the Official Receiver'’s sale. or his Naidu 
assignment (in the case of 3rd defendant), if he did become aware Muthusamia 
before collecting the money, has not been ascertained ; but, the pos 
plaint containing no suggestion of fraud or collusion between him  °ldfield, J. 
and the Official Receiver or any person concerned, no presumption 

„can be made against him. And then, as plaintiff's position can 

be no better than of his” debtors, the question simplified is 

whether 4th defendant or either of the others could ‘recover from 

1st. defendant what he has received mistakenly as due to them. 


This question in terms of English Law is whether in the 

circumstances an action would lie against lst defendant for money 

had and received for their use; that.is for the use of plaintiff. The 

scope of this form of action and the considerations, which led to 

its extention, are discussed fully in Sinclair v. Brougham 1, 
although it is possible that the former has never been defined 
exhaustively. Plaintiff's argument has accordingly been that it 
, comprehends all claims arising, in the words of Blackstone’s , 
definition (Comm. III 162), ex aeguo et bono and “the justice of 

the case’. ist defendant, contends, and I shall hold, that - 

one test of its applicability to such facts, as those before us, 

is afforded by the existence of privity between the plaintiff 

and defendant, a test which those facts do not satisfy. For it is 

not suggested that plaintiff or 2nd,’ 3rd and 4th defendants had 

any knowledge of or connection with the payment to lst defen- ! 
dant. --No doubt there are, as is to be expected in the circum- 
stances referred to in Sinclair v. Brougham, decisions, in which 

this test was not applied clearly. ‘But, so far as, they cannot be 
distinguished, they must be regarded as discredited by the mass 

‘of cases, in which the general rule was enunciated. 


To refer to cases, in which the question arose, as it arises 
here, in connection ‘with the recovery of payments mistakenly 
made tothe defendant, not by the plaintiff directly, but by a 
third person alleged to be liable to the plaintiff, and in which there’ 
was no direct .or obvious .fiduciary relation between the parties,’ 
reliance has been placed firs: on Litt v. Martindale 2; and it is 
certainly in plaintiff's favour. , But, although the objection taken 

“by the defendant was that money had and received would not lie, 
the judgments (which are laconic) indicate that the action was 


1. (1914) A. C. 898, | 2. (1856) 18 C. B. 814. 
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treated as founded on fraud, of which there is no question in the 
case before us. In Littlewood v. Williams 1 the point of privity 
was not dealt with distinctly, but would appear to have ‘been, 
decided in the plaintiff’s favour on the ground of their previous 
relation with the defendants and their servant and his, from 
whom he received the money, the conclusion being that it was the 
plaintiff's money in his hands, These English cases therefore,, 
the strongest on plaintiff's side, in no way detract from the ingis- 
tence on the necessity for evidence of privity in others, to which I 
turn. In Rogers v. Kelly 2 the defendant received money due 
on plaintiff’s bill from his bankers owing toa clerk confusing a 
bill which had been provided for with one which had not been; and 
the action was dismissed on the ground that whatever plaintiff's. 
position as against his bankers or theirs against defendant, there was 
no privity between the parties before the Court. And so also in 
Chambers v. Miller 8 and Aikin v. Short 4 in which it was re 
garded as material that the mistake, owing to which the defendant 
received the money was one, with which he had nothing to do, 
since it was between the person who paid him, and the plaintiff, 
In these cases defendant was no doubt entitled to the “money, 
though not from that pérson.’ But that was not so in Rogers v. 
Ingham 5 a suit between two persons claiming to be legatees of 
whom the defendant had been paid by the executor’s mistake; 
and, though the action for money had and received was not in 
question, the principle now under discussion was applied, James, 
L. J., observing that reliéf against mistake had never been given 
in the case ofa simple money demand between the parties, 
there being no fiduciary relation between them and no 
equity to supervene by reason of the conduct of either. So also in 
Mackersy v. Ramsays ® where it was held that, because privity ` 
existed between plaintiff and defendant, his banker who had 
undertaken to collect the amount of his bill and had agreed to 
credit him with the amount received, the latter was liable to him ; 
and that, because privity did not exist between him and the 
banker’s agents, whose insolvency caused loss of the money, those 
agents were not, And in Prince v. Oriental Bank Corporation 7 
in which Mackersy v. Ramsays 6 was approved, the absence of 





1. (1815) 6 Taunt 277... 4. (1809) 2 Camp 123, 

8. (1862) 82 L. J.O P. (N.8.) p. 80. ee | 

+ 4, (1856) 1 H. and N. 210. . 5. (1876) L. R. 8 Ch. D. 351. 
6, (1943) 9 Ci. and F. 8. 818. . 7. (1878) L R. 3A. 0.825. 
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privity again afforded a ground of decision. It is to be observed 
that the language in Sinclair v. Brougham 1, on which plaintiff's 
claim to a liberal view of the action for money had and received 
mainly rests, was used rather of its early development than of its 
scope as settled at the present time by authority. It is no doubt 
still to be regarded, as it was originally, as based on an implied or 
fictional promise (see the judgments of Lords Haldane and 
Dunedin), But Sinclair v. Brougham 1, is completely in accordance 
with the great body of other authority in negativing the possibility 
of such a promise being deduced, as plaintiff here would deduce it, 
from the Acguwm et bonum, as it may appeal to the sympathy of 
the Court in the particular case, or from circumstances, in which 
the defendant, having no privity with. the plaintiff, when the 
“money was received, need not be supposed to have given and 
had no duty to” giye. any promise, Here ist defendant was 
clearly under no such duty. For he collected the debts due to 
4th defendant and others without reference to them and was not 
enabled to do so by reason of any fiduciary relation with them or 
in conséquence of any fact independent of the willingness of their 
debtors to pay him, l 
“The conditions, on which a plaintiff can sue for money received 


to hie use, have been discussed in India more, often with reference’ 


to the applicability of Art. No. 62 Sch. L., “Limitation Act than to 
the existence of a right of action ; and, when the latter has been 
in question, the issue of privity has seldom arisen or been raised. 
The cases therefore are of little assistance, Plaintiff however 
relies on Syad Lutf Alikhan v. Mussumat Afzalunnissa Begum 2 
and Tellis v. Saldanha 8, the latter being explained in Vaidya- 
. natha Aiyar v. Aiyasami Aiyar 4. But in all these the parties were 
in the relation of joint tenants or co-owners and the principle of 
Section 90, Trusts Act, was applicable, the defendants having in 


each case received the money sued for as xepresenting the plain- ` 


tiffs and themselves; anda fiduciary relation was therefore in 
‘question. Sankunni v. Govinda 5 was no doubt decided with 
reference.to Blackstone’s . definition of the action and a very 
general statement that the defendants;obligation arose ex aequo et 
bono. But the suit was to recover money, for which no doubt 
defendant, a member of a tarwad, and plaintiff had given a 
1 (1914) A/O. 898. 2. (1871) 9 Ben. L.R 848; (P.O) + i 


3 (1887) I. L. R.10M. 69. 4. (1908) I. L. R. 82 Mad. 191=19 M: L. J. 94, 
b. (1912) I. L. R. 87 Mad. 381=22 M. L. J. 495 
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pro-note, apparently by way ‘of acknowledgment, to the 
karnavan; and, when the money was returned. from the 
Government deposit, for which the defendant originally received 
it bis receipt of it was apparently regarded as part of the transac- 
tion, into which he had entered with the karnavan's concurrence 
for the tarwad’s benefit. `, The-decision therefore might, it would 
seem, have been based on.a-ground, narrower than the one adopt- 
ed and consistent with the conclusion already reached on English 
authority. In it reference was made to Mahomed Waheb v. 


Mahomed Ameer 1 a case, in which the fiduciary relation bet- 


ween the parties, co-sharers, was clear and in which therefore 
nothing turned on the reference it contains to Litt v. Martindale 2 
already cited, as an action for money had and received, This re- 
ference in fact merely reproduced that made in another case relied 
on by plaintiff, Raghumont Audhikary v. Nilmoni Singh Deo 8 in 
which Litt-v. Martindale 2, Neate v. Harding * and Holt v. Ely 5 
were referred to. But the claim in the twa last mentioned cases 
was for money taken wrongfully from the plaintiff, directly in the 
one and from his agent in the other ; and the question of privity 
was therefore not raised in them. It has been pointed out that 
it was not discussed in the first mentioned ; and in Raghumoni 
Audhikary v: Nilmoni. Singh Deo °.the claim being for money 
obtained fraudulently by the defendant from the Collector, who 
received it as plaintiff's deposit and apparently was holding it for 
him, it would probably have been useless to raise it. On the 
other hand, in Ramaswami Aiyar v. Kunthayya 6, also a case 
of withdrawal of money from-a Collectorate, but not one in which 
it was held asa deposit or withdrawn by fraud, although the 
relevancy of the reference to Kendal v. Wood 7 is not clear, the 


guit was held unsustainable, on the ground that the payment by. 


the Collector and the receipt by defendants were bona fide and 


| without notice of plaintiff’s preferential right and Harihar Misser 


v. Syed-Mahamed 8 was a case, in which evidence of privity was 
insisted on and the suit was held to be governa’ by Art, No, 62 
only because that evidence was sufficient. ‘There is accordingly 


no reason for holding that the principle accepted in England has 





1, (1905) I. L. R 82 Cal. 597. © 2. (1856) 1860. B. 814. 
3 (1977) L L. R. 2 Cal. 898. 77 4. (1856) 6 Exo. 8497 7 >- 
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been rejected in th's country. We must therefore decide that 
plaintrff’s suit does not lie for any of the money claimed. 

This conclusion’ renders it unnecessary to deal with the argu- 
ment of Mr. A. Krishnaswamy Aiyar for plaintiff relating to 4th 


deferdant’s share of the amount received by the Lst defendant ` 


and based on Lindley on Partnership, 6th edition, page 692 or 
with the Memorandum of Objections. The result is that the 
Appeal is allowed and the suit dism‘ssed, plaintiff to pay the Ist 
defendant’s costs throughout. The other defendants. have not 


been made parties to the Appeal. The Memorandum of Objec- . 


tions is dismissed with costs. 

Sadasiva Aiyar, J.:—The material facts may be shortly 
stated thus:—The Official Receiver of the Tinnevelly District 
sold by public auction the debts due to a partnership of four 
persons who carried on business in Tuticorin. The principal 
partner, Rajappa Mudali, was adjudicated an insolvent with effect 
from the 5th December 1908. The partnership business itself 
had been closed in February 1908 (see Exhibit I). I think it 
may be taken that the partnership had been dissolved between 
February 1908 when the business was closed in December 1908 
when Rajappa was declared insolvent except, of course, that the 
rights and obligations of the partners continued in all things 
necessary for winding up the business of the partnership. (Sec 
tion 263 of the Contract Act.) When Rajappa Mudali was 
adjudicated an insolvent, he was entitled only to 4th share in the 
assets of the partnership which assets principally consisted of the 
outstandings due to the partnership by its debtors. The 
Official Receiver seems to have put up for auction sale the whole 
of the outstandings due to the partnership and the Ist defendant 
became the purchaser thereof in October 1910 (see Exhibit K) 
for Rs. 250, I think it is clear that the Ist defendant (the 
appellant before us) never intended to purchase only BRijappa 
Mudali’s + share ‘n the outstandings and it follows that he never 
considered himself as a cosharer with the other three purtners 
of Rajappa Mudali (namely the defendants Nos. 2,3 and 4) of 
the right to recover those outstandings. He never recognised the 
4th defendant as having been a partner at all, and the 4th defend- 
ant himself always repudiated that he was a partner, though 
the finding of the Lower Courts (which is binding ‘on us in Second 
Appeal) is that he was a partner. 
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The and defendant in November 1910 (within three weeks 
of the lst defendant's purchase) admitted in Exhibit I that the 


“whole of the outstandings, belonged to, the ist defendant by his 


purchase at the Receiver’s sale, and on receipt of a consideration 


f released all his (2nd defendant's): right in or connection with the 


outstandings in favour of “the. Ist ‘defendant. Thus the Ist 
defendant became legally entitled at least ‘to half share in those 
outstandings whether his claim to the whole of the outstandings 
was well-founded or not.. 


The plaintiff got a decree for money against the defenda ts 
2t04in a Small Cause Suit of 1910. The. lst defendant 


‘persuaded a debtor of the firm to agree to pay about Rs. 1,650 


to him in compromise'of a. suit brought by him against that 
debtor and afterwards received Rs,.450 more than three years 
before this suit and again Rs. 1,200 in 1912 within three 
years before this suit -from that debtor. The plaintiff, 
in execution of his Small Cause decree against the defendants 
Nos. 2 to 4, attached {th of this amount of Rs. 1,650 in July 
1914, though meanwhile the 2nd defendant had relinquished his 
rights to the Ist defendant in November 1910 and had even been 
declared insolyent in the Madura District Court with effect from - 
March 1911. , The 3rd defendant also had been adjudicated ingol- - 

vent in the same Court with effect from October 1911. Thus it ` 
is clear that’ the plaintiff's attachment in 1914 (assuming that 
the 2nd and the 3rd defendants continued to have each 4th share 


‘in the outstandings. of the firm, notwithstanding the Tinnevelly 
Receiver’s auction sale of the whole to the 1st defendant ın October 


1910) was wholly ineffectual so far asthe 2nd and the 8rd 


-defendants’ shares were concerned as the said shares had become ~- - 


vested in the Ist defendant and the Official Receiver respectively 
or in the Official Receiver of Madura alone before the attachment 
of Í uly. 1914, 


The plaintiff brought the present suit in April 1915 for ` j 
recovery of #th of Re, 1,650 (Rs. 1,237-8-0) recovered by the 1st 
defendant in 1911-12 from the partnership-debtor. (The plaintiff 
had been appointed Receiver in the suit in which the shares of the: 
defendants Nos. 2 to 4, were attached in 1914) Thé suit was” 
brought, on the allegation that }ths share of the money so recover- 
ed by the 1st defendant was money had and received by the Ist! 
defendant for the use of the defendants Nos, 2 to 4. 


l 
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The Lower Cour shave given a decree in favour of the plaintiff 
for half. of Rs 1 ,200 (that is, Rs. 600) which the Ist’defendant 


collected from the partnership-debtor in 1912 within three years of ' 


the suib, treating. that Rs. 600 as the half share of the defendants 
Nos. 3 and 4 received by the 1st defendant for the use of the 
, defendants Nos. 3 and 4. I shall at once dispose of one of the 
points that arise in the case by stating that the plaintiff’s attach- 
ment of the 8rd defendant’s alleged ith Share in the Rs, 1,200 
-ìs legally ineffective as that share, assuming it to have existed in 
1911, had become vested in the Official Receiver of Madura who 
was not a party to the plaintiff's execution proceedings of 1914, 
The Second Appeal has therefore to be allowed in any event to 


the extent of half the amount decreed in Panne s (respondent’s) _ 


favour by the Lower Courts. 4 

The only question therefore remaining is whether the 1st 
defendant received lis. 300 being the ith.share (of the Rs. 1,200) 
due to the 4th defendant for the use of the 4th deféndant and 


whether the 1st defendant is therefore liable to pay over that . 


Rs. 300 with interest from 28rd April 1915 to the plaintif. The 
question of law involved must be admitted to be one of very great 
difficulty. Suppose A and B are joint creditors of C who owes 
them Rs. i100. Da stranger purchases the whole debt from A 
believing that A was entitled to transfer the whole debt of Rs. 103 
to D. D then is paid by C the dabtor the whole of the Rs. 100; 
Can B the co-creditor treat Rs. 50 of the Rs. 109 as having been 
2 received. by D for B's use and sue to recover 16 from D? (It will 
‘be seen that L have tried m the above illustration tu eliminate ag 
far as possible unnecessary incidents appearing in the facts of the 
present cage. but not bearing un the question of Jawi, 5 A 
Now it is clear that if A himself received the whole of the 
Rs. 100 from the debtor C, B, his co-creditor, could treat Rs. 50 
as money had and received by A for Band sue A for ‘it. The 
‘ question is whether, when D got the” transfer of the debt from 
A believing that D got the title to it free from any claim to any 
portion’of tt on the part of anybody else and when D recovered 
the whole of the money from the’ debtor C on that footing, D 
could be treated as having received half of it.on behalf of B. In 
Sinclair v. Brougham 1, (House of Lords), Lord Chancellor 
Haldane Lord Dunedin and Lord Sumner have considered the 


. 1. (1914) A. G. 898. 
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nature of the action for money had and received. ‘The Lord 
Chancellcr says (see pages 415 to 417) :—‘ Broadly speaking, so 
far as proceedings in personam are concerned, the common law 
of England recogn ses oniy actions of two classes, those founded on: 
contract and those founded on tort. When it speaks of action arising 
Quast ex contractu it refers merely to a-class of action in theory 
based on a contract which is imputed to the defendant by a: fiction 
of law, . . . e The action for money had and received was 
in principle one which rested on a promise to piy, either actual 


‘or imputed by law.” Lord Mansfield explained “ If the defendant 


be under an obligation, from the ties of natural justice; to refund, 
the law implies a debt, and gives this action founded on the equity 
of the plaintiffs case, as it were upon a contract. . . . The 
form of. the common indebitatus assumpsit count was a form ofa 
cam whick had been very gradually evolved, ‘The resear-hes of 
recent wrilers appear to me to have placed its origin in its true 


' light. The basis of actions of this kind was originally tort, a 


writ having been framed in consimêlli casu under the provisions 
of Chapter 24 of the Statute of Westminister (L3- Edw. I). By 
degrees, out of this action on the case and as one of its forms, a 
new form which was soon to diverge wholly from tort, the action 
of assumpsit arose. . » . . Holt, C.J., is reported te have 
said “ That.the notion of promises inlaw was a metaphysical 
notion for the law makes no promise, but where there is a promise 
of the party.” Yet the observation of Holt, C, J., notwith- 
standing, a little later on this “metaphysical notion” became 
firmly established. For it was just the fiction of attributing 
a’ promise in a multitule of cases where in reality there 
was. none which finally gave the action its comprehensive 
range and made it available even where nò fact importing or im- 
plying privity of contract could be proved. The history ofthe 
action of the assumpsit has been described by ‘a writer to whom 


lawyers and historians alike owe much, the late Professor Ames of i 
Harvard University, ì in language which shows how easily, the fc- 


tion of a promise grew into part of the law. Speaking of the action 
of assumpsit generally he says:—" In its origin an action of 
tort, it wags soon transformed into cm action of contract, 


becoming afterwards a remedy where there was neither tort nar. 


contract, Basged at first only upon an express promise, it was 
afterwards supported upon an implied promise, and even upon a 


` 
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fictitious’ promise. Introduced as a special manifestation of the 
action’ on the. case, it soon acquired the dignity of a distinct form 
of action, which superseded debt, became concurrent with account, 
with case upon a bailment, a warranty, and bills of exchange, 
and competed with equity in the case-of the essentially equitable 
quasi contract growing out of the-principle of unjust enrichment.” 
Lord Dunedin says at pages 431 to 433 :—“ The familiar case is 
“the paying of money by A to B under the mistaken impression in 
fact that a debt was due, when in'‘truth there was no debt due. It 


was to fit cases of this sort that the common law evolved the action ` 


for money had and received. I think one cannot help feeling that this 
action was trul y the putting of an equitable doctrine under a legal 
form. .[am using the word equitable in a non-technical . sense, 
for Iam not suggesting for a moment that the action was borrow- 
ed from technical equity. My noble and learned friend Lord 
-Sumner, in his opinion, which I have had the advantage of seeing, 
has conclusively shown that it was not. Being a legal ‘form, it 
does not admit in spite of Lord Mansfield’s dictum that such an 
action was very beneficial and to be encouraged, of being stretched 
beyond its capacity. ..- ... My Lords, I-confess that -for a 
person not bred to the common law.to express an opinion as. to 
the true meaning and extent of common law actions is to handle 
periculosae plenum opas aleae.” Lord Sumner, says at pages 453 
to 456. “ The action for money had and received cannot now be 
extended beyond the principles illustrated in decided cases, and 
although it is hard to reduce to one common formula the condi- 
‘tions under which the law will imply a promise to repay money 
received to the plaintiffs use, I think it is clear that no authority 
extends them far enough to help the appellants now’. Then the 
noble-Lord referred to the argument invoking Lord Mansfield’s 
authority. that “ Whenever it is ex aequo et bono for. A,,.to repay 
money which he has received from B and would be against cons- 
cience for A to keep it, then B has an equity to have A decreed 
to repay it,’ and proceeded “ My Lords I cannot but think that 
Lord Mansfield’s language has been completely misunderstood... 
Even the decision in Moses v. Macferlan 1, which has siace been 
dissented from, for some time unsettled the law (See‘Smith’s Lead- 
ing cases, Notes to Marriot v. Hampton 2, and this last mentioned 
case is one which illustrates the propoewion. that money is not thus 





1. (1760) 2 Burr. 1005. i 
2. (1797) TT. È. 269; 2 8m. L. g (21th Edition 491), 


Ramasami 
Naidu 


Vv” 
Muthusamia 
Pillai. 
Sadasiva 
Aiyar, J A 


Ramasami 
Naidu 


v. 
' Muthusamia 


, Pillai. 


ew 


< Sadasiva 


Alyar, J. 


594 | THE MADRAS LAW JOURNAL REPORTS, [VoL, XXXV 


‘ ` 
recoverable in all cases where it is unconscientious for the defend- 
ant to retain it, for no one could doubt that Hampton’s reten- 
tion of the money in that case was very likely sharp practice,” 
“With whatever complacency the Court of Kimg’s Bench might 
regard the views expressed in Moses v. Macjerlan 1 protests were 
very early made against it in the Common Pleas (Johnson v. 
Johnson*), and in Miller v. Atlee 3 Pollock; C. B., bluntly declared 
the notion that the actzon for money hal and received was an 
equitable action to bë “exploded,” and Parke B. -sitting by him, 
did not say him nay. This episode is reported only in 13 Jurist, 
but if smacks of truth.”......... “There is now no ground for 
suggesting as a recognizable “ equity ” the right to recover money 
in personam merely because it would be the right and fair thing 
that tt should be refunded to the payer.” I have quoted 
thus at a length which may be culled wearisome to show 
how dangerous it would be for an Indian Judge like myself 
to deal: in my own language with the nature, scope and 
extent of the action . for money had and received or to classify 
accurately and exhaustively the circumstances which would entitle 
a person to bring an action for money had and received against 
another, espécially when Latin phrases like ex. eguo et bono have 
to be freely used by Judges and Counsel to explain themselves 
fully” Lord Sumner. at page 458 says, “ Of equitable principles I 
hesitate to speak confidently.”” Lord Dunedin has ina passage 
which I haye already quoted expressed himself even still more 
diffidently as “ a person not bred to the common law ” about his 


‘ability to express an opinion as tothe true meaning and extent 


of common law actions. In Sankunnt v. Govinda 4 Benson, J., and 
myself did quote Blackstone to indicate the wide nature of the 
common law action for money had and received in the olden days, . 
But the scope of that action ought not to be extended beyond what 


(would be covered by the principles governing the numerous deci- 


sions which have laid'down what kinds of actions do come within 


‘it and what kinds of actions do nat. In the cise in Sankunnd v. 
` Govinda * the defendant who received the money knew from the 


beginning that the money belonged ‘to his tarwad and not to 
himself and the person who paid it did not know it. While privity 
of contract between the parties ‘is of course nob necessar y to sustain 





$$. 
1. (1760) 2 Burr, 1005, "2, (1802) 8 Bos and P. 169 at page 169. 


8. (1849) 3 Ex. Reports 799. 4. (1912) I. D, R. 87 Mad. 381, 
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such an action, I think there must be what might be called some 
privity of a legally recognizable nature such as.some knowledge of 
particular facts in the man who received the money and some mis- 
take or ignorance of fact on the part of the man who paid the money 
or some relation. of trust and confidence between the person who 
received the money and the person claiming the money or a por- 
tion thereof on which the Court could fasten as creating the rela- 
tion of principal and agent (though by.fiction) between the plain- 
tiff and the defendant. I shall try to illustrate what I mean by 
a simple example. B owes money to A. A dies , There is a'dis- 
pute between C and D, each claiming to be the sole heir of A. B 
pays the money to C, Can D sustain an action for money had and 


received against C even if he establishes against C that he is the. 


rightful heir and not ©? I am clearly of opinion that he could 
. not do so, his only remedy being against the debtor B. In the 
present case, it is not shown that when the partnership-debtor 
paid money to the Ist defendant, the 1st defendant knew that he 
had not a right to the whole of the money paid to him and it is 
also not shown that he was ever in-a position of trust or confidence 
towards the 4th defendant and it is also not shown that the 
debtor bad any traudulent motive in paying the whole money to 
lst defendant. A co-sharer may, by a stretch of language, be 
treated as standing in a position .of confidence towards ‘his 
cc-sharers, but a person who ignorantly purchases from a co-sharer 
the. whole of the claim cf all theco-sharers cannot be said 
to be in such a position. I therefore agree that the plaintiff has 
‘no-cause of action against the lst defendant and I concur in the 
order proposed by my learned brother, ` l 
N.Y. 
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` The Oudt: Rent Act, 1868, recognises three classes of persons, ənd three only, 


“as hawing an interest in and ent tled to hold land for the purposes of the Act in the 


province of Oudh, viz , “ proprietor,” '' under- proprietor ” and “ ten: nt.” 

Tbe Jaw attaches to the status of under- proprietor certain rights, among the r 
the right to transfer: and while he retiins that stalus he cannot be divested of 
any of those rights : 

When therefore at the time of a Settlement a landowner applied to be recorded 
as an under-proprietor, and under pressure from the Settlement officer consented t3 
be recored as an under-proprietor without right of transfer. 


Held, that this was creating a tenure unknown to the law, and that no effeot 
could be given to the words ‘‘ without right of transfer ' in the Settlement officer's 
decree. - ` 


Appeal from a decree of tke J udicial Commissioner of Oudh,. 


‘dated April 29, 1914, affirming a decree of the Subordinate J ae 


of Partabgarh. : 4 


The facts of the case are sufficiently stated in their Lordships’ 
judgment. The plaintiff sued to recover possession : he had been 
ejected by the Rent Court, which had jurisdiction to eject him if 
he were a “tenant,” but not if he were an “under-proprietor” within 
the meaning of Act XIX of 1868. The suit was decreed by the 
Subordinate Judge, who held that plaintiff was an under-proprietor 


within the meaning of the ‘Act, and this decision was affirmed - by 


the Judicial Commissioner. Hence this appeal. 


De Gruyther, K. C. (Dube with him) for appellant: All 
rights in Oudh having been confiscated after the Mutiny, every 
person there has to show a regrant from Government, Here the 
second summary Settlement was made with Sheoamber and con- 
ferred an absolute interest on him, The respondent’s only claim 
is under the compromise, which was long prior to Act XIX of 
1868. The Settlement officer could only give effect to that com- 
promise. ‘The words ““kabiz darmiani” translated under-pro- 
prietary, do not of necessity mean a heritable and transferable 
interest. The Settlement, officer’s order shows that those words 
are not conclusive. We say the interes the got was heritable, but 
not transferable. 


Viscount Haldane: Suppose aJ udge has declared him to be 
an under-proprietor without power of transfer, what is the legal 


-effect of such declaration ? 


(Lord Sumner : The Act of 1866,'which was in force, at the ` 
time of the compromise, only gave statutory. force to administrative 


‘orders which were in effect before since 1856.) 


l 
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That date is wrong’ see Syke’ s Talukdari Law, p. 144, ' 


“(Lord Sumner: But from “1866 at all events “ under- 
proprietors” had a definite sense.) —, 

‘The Settlement officers could not have: understood that 
kabiz darmiani meant: ‘under-proprietor in that sense or he would 
never have directed i an enquiry. 

(Lord Sumner: The Settlement ojosi had no authority to 
adjudicate : he might refuse to record sts agreement, but he could 
` not pass a separate decree.) < 
_,. (Lord Dunedin: It may be “kabjz darmiani’ was ambiguous 
and the intention of the parties could not be gathered from the 
document alone.) < 


(Lord Sumner ; That would mean they had not come to ~ 


terms. Unless they were aa idem thè décree had no binding 
effect). : l = aes 
The Settlement iber was not bound by any Civil Procedure 
Code: he had instructions’ from Government to compromise 
disputes ag much as possible. They came to him with a vague 
agréement and he got thém to come to'a more definite one. The 


plaintiff's only right is under the Settlement officer’s decree, and 


_ that does not make him an under- -proprietor within the meaning 
-of the Act: ; 
H.N. ‘Sen, for respondent, was not’ called on. 
| Their Lordships’ judgment was delivered (May ` a, 1918) by 


this appeal relates to the status of the plaintiff- respondent “under 
the Oudh land laws, viz., whether he is an ‘‘ under-proprietor ” 

or, a8 the defendant alleges, a mere lessee, The suit was brought 
in the. Court of the Subordinate Judge of Partabgarh to recover 
possession from the defendant, the. talukdar of Rajapur, of the 
_ Village of Daulatpur, lying wine the taluka, on the ground that 
it was owned by. the plaintiff as “ under- proprietor, ’' and that he 
had been wrongfully dispossessed therefrom by the defendant ‘in 
execution of a rent decree, The defendant denied the plaintiff's 
title as *“ under-proprietor, ’ “and. alleged that he was only a lessee, 
and was, therefore, liable under the Rent Law to ejectment for 


default in the payment of his rent. The Subordinate Judge held’ 


- in favour of the- plaintiff, and decreed his' claim’ for possession and 


for mesne ‘profits duting the period he has been kept out of ` 


16 
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possession. And this decree has been affirmed by the Court of 
the Judicial Commissioner of Oudh. The defendant now appeals 
to His Majesty in Council. 


A skort statement of the facts will explain the relative 
position of the parties, as also the nature of their respective 
contentions. The plaintiff and defendant are closely related, 
being cousins in the first degree. The taluka of Rajapur, now 
held by the defendant, was settled with his father, Sheoamber 
Singh, in 1859. In-1861, in the course. of the regular settlement, 
the plaintiff applied for a settlement of a half share with him on 
the ground that he was jointly entitled to the estate with 
Sheoamber. On this petition he was directed to“ bring a claim 


“at the time of settlement.” Six years later, whilst the regular 


settlement was still proceeding, he applied again to the, settlement 
authorities to have his name recorded as a co-owner in respect of 


a moiety of the taluka, 


In this petition the grounds of his claim were more speci- 
fically stated: that his father, Lal Din Singh, and Sheoamber 
were full brothers and members of a joint family, and that the 
taluka had been acquired in the name of Sheoamber for the 
benefit of both brothers. This petition was entered as a suit 
before the Extra Assistant Commissioner . of Partabgarh. Bheo- 
amber contested the claim of the plaintiff toa half share of the 
property, but admitted his right to maintenance as a junior 
member of the family. Before trial, however, the parties com- 
promised the dispute. The terms of the settlement arrived at 


, are embodied in a joint petition filed in Court on the 29th 


October, 1867, By this ‘compromise, in consideration of the 
plaintiff withdrawing his suits and abandoning his claim to a 
share of the taluka, Sheoamber gave tohim the village of Daulat- 
pur, at.a rent of rupees 461: 4, being the Government revenue 
payable thereon, together with certain lands situated in other 
villages at fixed rentals. As regards the village of Daulatpur the 
plaintiff was to pay besides the “rent,” the wages of the patwari ` 
and choukidar and the village expenses. And then followed the 
conditions of the grant, “ that the plaintiff will pay to the taluk- 
dar, the defendant, the above-mentioned jama every year; that’ 


_ the plaintiff and his heirs will appropriate the profits of the above- 


mentioned village and lands, and that the defendant will have no 
right to resume them or to enhance the rent. us 


| 
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The prayez.of the petition is important. It runs thus :— 
“Tho plaintiff therefore prays that all the suits filed by the .plaintiff, with 


the exception of these in respect of the village Daulatpur, 84 bighas land of 


village Jogapur, and 26 bighas (sic) land of village Rajapur, be dismissed, and 
that a decree for the under-propristary right of. the entire village Daulatpur, 84 
bighas land of village Jogapur, and 26 bighas (sia) land of village Rajapur be 
passed in favour of the plaintiff. ” 

There is no dispute that the words gabiz darmiant in the 


crete of this petition are- correctly rendered as meaning an 

“under- -proprietary right.” : 
i On the lst November, 1867, the Extra Aan ikai Commis- 
sioner made an order that’ the “ under-proprietary ‘rights ” in 
respect of the lands within his jurisdiction should be decreed to 
the plaintiff in terms of the compromise; and that as regards 
Daulatpur, which apparently lay outside -his jurisdiction, the 
petition should be referred for final orders to the Settlement officer. 


. The matter ‘relating to Daulatpur- then came before the 
settlement officer (Mr. Forbes) on the 8th June, 1869, and he 
recorded the following order on the petition of compromise. 


“Plaintiff has filed a deed of compromise setting forth that defendant haa 
agreed to grant plaintiff an under- proprietary tight in Mouza Daulatpur, subject 
to an annual payment of 461: 4 rupees, and certain Sir in two other villages 
(which hag been judicially recorded by the S. M.). “Plaintiff to bear patwaris and 
choukidar's dues. Defendant never to have the power, he or his posterity, of ever 
increasing the demand now fixed. This is verified by the parties in my presence. 
As, however, there is no grant or reservation of the right of. transfer, the Court 
sends for defendant, his agent being too ignorant and useless, and will have the 
matter formally cleared up before passing any orders.” 


On the 14th June the case was again placed before the 


Settlement officer, when the final order which has given rise to`, 


the present contest was made. It is in these terms :— 

““ Deoree—an under-proprietary right in Mouza Daulatpur i in favour of Plaintiff 
without right of transfer, subject to an annual payment of 46°4 rupees, and subject 
algo to the other conditions contained in the deed of compromise., ”’ 


On the 21st October, 1872, a further agreement “was entered 
into betweeri Shéoamber and the plaintiff describing themselves 
respectively, as “the proprietor and under-proprietor °” of the 
village: of Daulatpur.. The terms of this document. have an 
important bearing on the contentions of. ‘the defendant and his 
attempt to reduce the plaintiff’ s status to that at a lessee, The 


first clause recites that— 

“ The Government haa asséssed the Jama of this village at 450 rupees, The 
income from mines is separate from this Ifany mine be. discovered in our 
village, then we, the superior and under-proprietor, will be liable to pay to the 
Government a share out of the income (of those manned) 
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. In the third A Sheoamber Singh declares that he. ‘is 
the talukdar and “ lambardar of Rajapur,” that after his death © 
the taluka would devolve in the. male line toa ‘single heir by 
rule of primogeniture. The description ,“‘Jambardar ” is signi- 
ficant; it shows’ that the Government revenue in respect of 
Dailatpur i is paid through him. 


The fifth clause among other matters records the under- 
proprietor’s undertaking to pay “the salaries of the patwaris 


-and choukidars along with the last instalment,” And further 


that, “the leases and receipts will be given to the tenants after 
getting them recorded by the .patwari;” and the under-pro- 
prietor undertakes to “ge the payments made by each 
tenant recorded in the patwari’s siaha ” : “ In case of any fault 
being committed by a patwari ora choukidar, the under- 
proprietor was at liberty to make an. application to the Govern- 
ment for his dismissal, and in cage of.his dismissal to get other, 
nominee of his appointed in the place. of the dismissed patwari 


‘or choukidar with the sanction of the Government,” 


- It is clear from this document ‘that the acknowledged status 
of the plaintiff was quite different from what is now attempted 
to be fixed upon him. 


Since 1869 the plaintiff’s name stands recorded in the village 
register as ‘‘ under-proprietor ” and a sub-settlement appears to 
have been made with him. In August 1899 the defendant himself 
brought: a suit against the plaintiff for arrears of. rent in which 
he described their'relative positions as that of “ superior proprie- 


‘tor and under-proprietor ” tespectively, of the village of Daulatpur. 


From 1872 to 1909 there does not appear to have been any contest 
regarding the status of the plaintiff. In 1902 he mortgaged the 


- village to one Safdar Hussain and let him into possession. “This 
“man defaulted m the payment of the rent and the defendant 


thereupon brought a suit against the plaintiff under S. 52 of 
the Oudh Rent Act (XXII of, 1886) and obtained a decree. In 
execution of this- decree the defendant ejected the plaintiff and 
took possession - -of the village. The plaintiff then brought a suit 
under clause 10, 8. 108 of the Rent Act for recovery of 
possession and obtained a decree in his favour in the Court of the 
Deputy Collector, which, however, was set aside on appeal by the 
Commissioner whose order of dismissal of the plaintiff's action 
was affirmed by thé Board of Revenue on the ‘gtound that 80 


’ A 
4 ‘ : | 
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`. far as the Revenue Courts were concerned the matter was res 
judicata in consequence of the decision in the defendant's suit 

“under S, 52 and that fhe plaintiff's remedy lay in the Civil 
Courts. This view of the Board as to res judicata has necessitat- 
ed further litigation extending over six years. 


` The Board’s order was made on the 30th November 1911, 
and the present suit was brought on the 2nd August 1912, 
Their Lordships cannot help ‘observing that, so far as 
appears from the record, the defendant for the first time in 
~< 1909, in the proceedings in the Revenue Wee, pub forward 
the contention that the plaintiff was not an “ under-proprietor z 
but ‘only a “lessee.” In his written statement in the present 
action he did not commit himself apeoineally to that contention. 
In paragraph 3 he simply states :— 


“Tt is admitted that a compromise was entered into, but the power of 
f transfer was never allowed, 'The word gabiz darmiani during those days did not 
` particularly mean what it now means in legal phraseology.”’ 


He does not say, however, what it actually meant, This was 
left to his pleader to develop in the statement recorded by the 
Court under the provisions of the Civil Procedure Code. It 
was.then thai he expressly took up the position that the 
plaintiff was a mere “lessee” and, therefore, liable to, eject- 
ment. ‘And he based his contentiofi on the words “ without 
right of transfer,” introduced as would, appear ex abundanti 
-cautela by the settlement officer (Mx. Forbes) in his order of the 
14th June 1869, on the petition of omar jointly executed 
by Sheoamber and the plaintiff. 


The Position of a gabiz darmiant ox ‘ under proprietor” was 
fully understood in Oudh before the passing of Act XIX of 1868, 
which definitely crystallized and gave statutory recognition to his 
rights and status. It had come into being from the circumstances 
of the times ; the exactions of the revenue collectors under the old 
regime had forced many small proprietors to protect themselves 
against oppression by engaging with some more powerful neigh- 
bour to pay the Government revenue through him, but retaining 
their right in the property. In 1866 the Indian Legislature 
recognised their right to obtain a sub-settlement of their property, 
and the Act of 1868 clearly defined their position.. 


-It ' reccgnises three classes of persona, and three only, as 
having an interest in and entitled to hold land for the purposes 
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of the Act in the province of Oudh, viz., “ proprietor,” “ under- 
proprietor,’ and “tenant.” It defines. a “ proprietor” thus: 
“Proprietor,” does not include an under-proprietor. Where 
there are two private rights of property. one superior and the 
other subordinate, in the’ same land, “ proprietor ” means the 
holder of the superior right only. (The importance of the words 
“rights of property ” cannot “be overlooked in connection with 
the present dispute. 

An “ under-proprietor” is defined in the following words: 
“< Under-proprietor’ means any -person possessing a heritable 
and transferable right of property in land, for which he is liable 
to pay rent.” l l 

And a “ tenant ” is defined to mean any person, not being 


` an under-proprietor, who is liable to pay rent. 


` That the Act doesnot recognise any other status except 
the three it defines is clear from 8. 102, which gives the 
right to sue under its special provisions .for the recovery of land 
from which the “‘applicant’’ has been illegally dispossessed to 
“landlord, under-proprietor, and tenant.” ‘‘ Tenants” are 
divided into two classes, viz., those with the right of occupancy 
and those without such right. Tenants with a right of occupancy 
have a“ heritable,” but not a “transferable” right, and all 
tenants are entitled toa lease and are liable to be ejected for 
default in the payment of rent, which they may resist on differ- 
ent grounds. 

-It is thus absolutely clear that the Act draws a sharp- 
distinction between an ‘ under-proprietor" and a “ tenant.” 
And this was the law when Mr. Forbes made his “decree ” on 
the 14th June 1869. The parties had come toa compromise 
and embodied the terms ina document which both had signed. 
Sheoamber had given to the plaintiff, in consideration of his 
withdrawing his suits, then pending, fora half share of the 
taluka the “ under-proprietary right ” in the village in question on 
a rent which was the exact amount of, the revenue payable there- 
on to Government, and had expressly abandoned any right “ to 
take back or resume the property’ so given. Nothing could be 
clearer than the intention of the-parties expressed in this document, . 
that Sheoamber intended to give and the plaintiff intended to take 
the properties as “under-proprietor.” When the matter went before 
the settlement officer, he, in an excess of caution, wanted to 
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ascertain from Shecamber whether the talukdar wished to’ convey 
to the plaintiff “ the right to transfer.” Sheoamber was sent for, 
but failed: to attend; and the plaintiff, to avoid further harass- 
ment, appears to hive agreed to the passing of a decree without 

“right of transfer.” The settlement officer's order -involves a 
contradiction i in terms. He‘ decrees ” to the plaintiff the status 
of an “ under- -proprietor,’’ and then adds the words “ without right 
of transfer,” which totally nullifies the previous declaration. He 
must have been aware of the law, and must have used the word 
“‘under-proprietor ” in its statutory and, what is more, its ordinary 
sense, the sense in which the parties had, their Lordships have 
no doubt, used it in their deed of compromise. As the Commis- 
sioner in the suit under §.52 observed, Mr, Forbe’s decree 
“created a tenure which is quite outside the Rent Act as it now 
stands.” More correctly, it created a tenùre unknown to the law 
as it then stood. 


A good deal of stress has been laid on the fact that the 
plaintiff agreed to a decree with those words added, showing that 
he himself gave up before the settlement officer his right to 
transfer. .The plaintiff was declared to be an “ under-proprietor ” 
in accordance with the terms of the compromise; the law attaches 
certain rights to that status ; so long as he retains that status he 


remains clothed with those rights, and he cannot -be divested of- 


those rights unless and until he loses that .status, Their Lord- 
ships are of opinion that the words ‘‘ without right of transfer” 
in Mr. Forbe’s decree do not affect the rights of the plaintiff as 
under-proprietor ; and tbat the decrees of the Courts in India are 
perfectly right. Their Lordships will accordingly humbly advise 
. His Majesty that this appeal should be dismissed with costs, 
_ Solicitors for Appellant :—T. L; Wilson & Co. 2 
Solicitors. for Respondent :—Ranken ‘Ford & Austin. 
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IN THE HIGH COURT OF JUDICATURE AT-MADRAS. 


4 


PRESENT — MR. J ostrog ABDUR RaAHin. 


‘ e ene 
Komandur Krishnamacharlu , - eae | Petitioner. * P 
' Vv. hice rae Be . ee 
B. Danoji and others ~.. he, KA i: 


‘OP. Code, 8. 115 and Government, of India. Act, s.. 107—Error of law—No 
ground for revision—C. P. Code, O. 21, Rr, 92 (2) proviso and 98— Persons obtain- 
ing orders for rateable Selene: if ‘£ porad ae within the meung: of 


: proviso. 


. Error of Jaw is no ground for interference. under 8. 116 of Ethe 0. B Goda, or 


8. 107 of the Government of.India Act. 


eters 


Obiter .—Persons who: had. obtained orders tor rateable distribution of tha 


_ Proceeds of an execution sale are persons aftested by an application to sot ‘aside 


the sele within the meaning of proviso to O.' 21, R. 92 Gh and an order made 
beliind their backs cannot bind thein for- purposes.of R. 98. 


Petition under $S.: 115 òf Act V of 1908- "i 5S. 107 ot the . 


Government of India Act’ praying the High Court to- revise the 


‘order.of the court of the District Munsif of Tirupathi, dated 3rd 
‘September 1917 in Č. M, P. ‘No. 231 of 1917 AO; 8. No, Sal of 


1913). 
N ‘As Ramachandra Aiyar ‘for Petitioner. 


T, M Krishnaswami. Anyar for Respondents.. ' 
The Court delivered the following - 


Judgment :—This petition raises a somewhat difficult question ‘ 


. of daw on the interpretation of Rr. 92 and 93 of O, XXL, Civil 


Procedure Code. The petitioner before the High Court bought 
certain properties. at an auction sale and afterwards applied to- 
have the sale set aside under R. 91 of O, 21, Civil Procedure Code 
on the ground that:the judgment-debtor had ° no saleable ‘interest 
in the. properties sold. He succeeded in his application but he 
did not make parties, to the proceeding the respondents before me 
who had obtained orderg for rateable distribution of the sale 


proceeds of the property of the judgment-debtor before „the 
“application was made by'the petitioner to set aside: the sale under 


R. 91 of O. XXI, Civil’ Procedure Code. The District Munaif 
held that “under R. 92 of O. XXI persons having an order in 
shew favour for rateable distribution: were entitled to nótice as 
‘ persons affected ’ by the application to set aside thè sale and that 


therefore the respondents were not bound by the order me in 


their ‘absence on thé application of the petitioner. vot 
= SENSE I, 
* 0. R. P. No. 1004 of 1917., 12th August, 1918, 


4 


u 
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. It is argued before me by the learned Vakil for the petitioner 


that once there is an order made under R. 92, it binds all- 


persons affected thereby, although they were not made parties to 
the proceedings, and all that the Court has to do under R. 93 
when it finds that such an order has been made, is to direct any 
person to whom the purchase money hag been paid to refund it. 
The question is not covered by any authority, and as I have 
already stated, is not free from difficulty. Ifit were necessary to 
express my View on this point. I should be inclined to hold that 
persons who had obtained orders for rateable distribution are per- 
sons affected by an application to set aside the sale ‘within thé 
meaning of R, 92, and an order made behind their backs cannot 
“bind them for the purposes of R. 93, But, Mr. T. M. 
Krishnaswamy Aiyar has, I think, rightly pointed out that in any 
case this is nota matter in which any question of jurisdiction 
arises as to call for interference of this Court under 8, 107 of the 
Government of India Act. The District Munsif was entitled in 
deciding upon the rights of the parties to deal with the question 
of law raised before him, and this isnot a casein which it could 
be said, even if he erred in his interpretation of Rr. 92 and 93, 
that he declined or failed to exercise jursidiction vested in him 
` bythe law. The petition is therefore dismissed with costs. 


N. V. 


———— 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Jusrmom PHILLIPS AND Mr. JUSTICA 
KUMARASWAMI SASTRI. . 
A. Thiagaraja Aiyar s s... Appellant* (1st Defendant.) 
V 
G. Ramaswami arane and others ... Respondents (Plaintiffs and 
Defendants Land 3.) 


Transfer of Property Act, Ss. 88 and 84 — Deposit after institution of suit— 


Effect of, on the running of interest, 

A deposit under S. 83 of the Transfer of Property Act, is invalid if made after 
the institution of the suit by the mortgagee for recovery of the money due on the 
mortgage. The fact that the daposit was madg before the mortgagor têcaiyad 
notice of the institution of the suit does not make any difference. 

Obiter :—Even if a deposit could be mada after the institution of such a suit, 


it must include the costs incurred by the mortgagee. 
Second Appeal against the decreeof fhe District Court of 
Tanjore in appeal suit No, 495 of 1916 preferred against the 
* 8. A. No. 1648 of 1917. Lith August 1918. 
77 
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decree of the court of the Dee Munsiff of Tiravalur in O. 5. 
No. 413 of 1915. 

The facts are shortly these. The date fixed by a simple 
mortgage bond for payment of the mortgage mə18y was 
29-9-1915. The mortgagee instituted a suit for recovery 
of- the mortgage money by sale of the hypotheca. The 
plaint was put into court on 2- 10- 1915 but was returned for 
amendment and represented on 5-10-1915. On 4-10-1915 the 
mortgagor purported to deposit the amount sued for, in Court 
under S. 83 of the Transfer of Property Act. The Courts below, 
passed the usual mortgage decree for principal, interest and costs 
in favour of the plaintiff. The morigagor-defendant preferred a, 
second appeal objecting to the award of interest after the date 
of deposit and costs, in favour of the mortgagee. 

A, Ramachandra Iyer for S. Visvanatha Iyer for appellant. 
Under 8. 83 of the T. P. Act the mortgagor is entitled to 
deposit the mortgage money at any time after it becomes payable. 
The institution of a suit by the mortgagee, does not take away 
that right, especially when the mortgagor had no notice of the 
suit. Interest stops from the date of deposit and issue of notice 
of the same, S. 84 of the T. P. Act. The mortgagee could have 
drawn out the money from court when he got notice of the de- 
posit. Interest should not be awarded from that date at any rate, 
Cf. O, 24 R. 3 of the C. P. Code. 

A. V. Viswanatha Bastri for respondent. The deposit 
was invalid as it was made after the institution of the’ 
suit, The English Law is applicable also to, India. See 
Bayya Sao v. Narasinga Mahapatro | the reasoning of: which 
applies to this casé, The fact that the mortgagor had no notice 
ofthe suit is immaterial. Even if the mortgagor could have de- 


: posited under S. 83 of the T, P. Ac:, the deposit should have 


included the costs of the mortgagor incurred up to that date. Costs” 
are added to the security and have the same priority even. Kama- 
lamma v. Komandur Narasimhacharlu 2 and Krishnaswami 
Chettiar v. Ramaswami Chettiar 3; Fisher on Mortgage, p. 934. 
This was a case of deposit under S. 83 of the T. P. Act and 
not under O, 24, R. I, of the C. P. Code. There is a fundamental 
distinction between the two-provisions. Ifa plaintiff withdraws 








“4, (1912) I. L. R. 35 M. 209. 2. (1907) I. O. R. 80 M, 464, 
i 8. (1910) I. E. R. 3b M. 44, 
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a deposit under O. 24, R. 1 of the C. P. Code he could still 
continue the suit for the balance. A withdrawal of a deposit 
under. S. 83 of the T. P. Act can only be in full satisfaction of 
the claim and once the money is withdrawn the suit could not 
be proceeded with by the mortgagee and he would have to 
forego his costs. Griffiths v. School Board of Ystradyfodug 2 
Ramchandra Marwari v, Keshobali Kumari 1. . 

4. Ramachandra Iyer: replied. 

The Court delivered the following 

Judgment :—In Bayya Sao v. Narasingha Mahapatro 8, it 
was held that a deposit under S. 83 of the Transfer of Property 
Act was invalid if made in one court after the institution of a 


suit by the mortgagee in another court, and the judges who | 


decided that case were of opinion that the same principle would 
apply in the case of such a deposit in the court where the suit 
, had been instituted and that the deposit should be made under 
O, 24 of the Code of Civil Procedure. We respectfully agree 
with the reasoning in that case and can see no reason for making 
any exception in favour of allowing a mortgagor to deposit the 
money before he recevies notice of the suit but after its institution. 


When once a suit has been instituted the amount due.on the 
mortgage cannot be ascertained until the decree is passed pro- 
` viding for interest, ccsts, etc., for, we think that costs must also 
be included in the amount remaining due on the mortgage within 
the meaning of S. 83 of the Transfer of Property Act and we are 
supported in this view by the decision of this court in 
Kamalamma v,` Komandur Narasimha Charlu 4 which 
interpreted similar- words in the repealed 8, 94, to include. costs, 
This is an additional argument in favour of holding that a deposit 
under S. 83 of the Transfer of Property Act is invalid if made 
after institution of a suit by the mortgagee. Even if such a 


deposit could be made the amount deposited did not include costs ` 


and consequently there was no deposit of the amount due on the 
mortgage, which would be effectual to stop the running of interest. 

The effect of the deposit on the running of interest has been 
the only point argued in this second appeal which must be 
dismissed with_costs. 





A. Vv. V. ee > 
1. (1909) I. L. R. 86 O. 840 (P. C) 2. (1890) 24 Q. B. D. 307. 


3. (1911) I. L. R. 85 Mad. 209, 4. (1907) I,L. R. 80 Mad, 464, 


Thiagaraja 
` Aiyar 
v. ! 
Ramaswamy 
Aiyar. ` 


V :eraraghava 
A.yangar 


Y 
Bouri 
Aiyangar. 


608 _ TAR MADRAS LAW JOURNAL REPuRTS. (VOL, AKEN 


` IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PhE:ENT :—MR., JUsTIOR _Avaine AND M'i duman 
KuISHNAN. el 


Veeraraghava Aiyangar ... Appellant * ( aa angan 
i f | : in 0. R P., No. 250 of 
v. 9 . 1917 on the’ file of the 
. High Court), 
Souri Aiyangar he 4 ... Respondent (Petitioner in 
do.) 


Indian Evidence Act, S. 783—‘' Purports n— Meaning pj —O amparan of hand- 
writing. 


The word “ Purporis” in 8. 78 of the “Evidence Aot does not limit the scope 
of the section to such documents only as are signed or contain some intrinsic 
statements of the identity of the writer. Any document alleged by a party to be 
in the hand-writing of-a particular person may for ‘purposes of proof be compared 
with other writing or signature admitted or proved to the satisfaction of the court. 
to have been made or written by that parson. 


Barindra Kumar Ghose v. Emperor 1, dissented from. 
Emperor v. Ganpat Balakrishna Rode ?,-approved. - 

Appeal under clause 15 of the Letters Patent, against 
the Judgment of Mr. Justice Bakewell, dated the 26th day 
of February 1918, in C. R. P. No. 250 of 1917, preferred 
to the High Court.against the decree of Court of the Subordinate 
Judge of Negapatam, in 8. C. S, No. 278 of 1916. 


M. K. Rangachariar and R. Rangachariar for Appellant. 
T. Narasimha Aiyangar, for Respondent. 


The Court delivered the following 

Judgment — This case turns solely on the meaning to be 
given to the word “ purports” in 8. 73 of the Indian Evidence 
Act. Different views have been taken by Jenkins, ©. J., in 
Barindra Kumar .Ghose v. Emperor} and by Chandavarkar 
and Batchelor, JJ., in Emperor v. Ganpat Balakrishna Rode 2. 
We are. inclined to agree with the latter. We do-not discern 


_ any object in limiting “the scope cf the section’ to documents 


which are Signed or contain some intrinsic statement of the 
identity of the writer : and apparently in English Law all that 
is necessary to render proof by comparison admissible is a dispute 
as to the writing (Vide Stephéen’s Digest of the Law of Evidence, 
Article 52, Taylor, Law of Evidence 10th Edition, page 1340, and 








+L. P. A. No. 25 of 1918. 13th August 1918. 
} (1910) 1. L. R. 87 Gal, 467=14 0. W N. 1114. 2, (1612) 14 Bom: D. R. 810, 
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Phipson, 5th Edition, ` pages. 93, and 94). .In the second Veeraraghava 
-portion of the section under construction. the word used is Aiyangax 
“alleged ” and as from the context it is clear that no contradic- fer, 
tion. between the two words could have been intended, the 

impression left on the mind is that the two must have been used 

to express-the same idea. 


In our opinion, the Subordinate Judge was entitled in the 
circumstances to.compare the hand-writing of Exhibits B and D 
and that being so, there was no ground for interfering with his 
decree. 
We must therefore set aside the giei of the learned Judge 
and restore the decree of the Small Cause Court, A ppe ant will 
get his costs throughout. < í 
N, V. 
IN THE HIGH. COURT OF JUDICATURE AT MADRAS. - : 
PRESENT TME, JUSTICE ' PLUNGER AND Mr. JUSTIOK 
KxisHNaNn, ii 


Vanjapuri Goundan and another ars dopina * ( Defts. 
D > 146.) 
Pachamuthu Goundan and others - ..: Respondents (Ptfjs. b 

; . f - “ :Defts 4, 9 & 10). 

Hindu Law—Joint Family—Pariition—Unilaterál declaration—Demand for Vaniapuri 
partition—Sale by member after severance in status bul before division- by metes Moma a 
and bounds—Purchaser’s right to profits of, property. manana from date of v, 
severance. ` Pachamuthu 

Goundan. 


A, a membér of a joint Hindu family who “had -made a » ‘demand on hia co- 
parceners for partition sold his share in one of the items of ‘the family properties 
toa third party.. The purchaser sued his , vendor and the other members of his 
family, for a general partition praying that the share i in ‘the item _putchased by him 
might be allotted to the share of his vendor and that he might be put into possession 
with profits from the date of his vendor's demand for partition .Both-the court of, 
first instance and the lower appellate court awarded to plaintiff the very shara he 

. purchased and profits from the date , of his vendor's demand for partition., On 

objection raised in Second Appeal to the award of profits prior to the date of the 
` decree, no objection being taken td the award to plaintiff of the share of the item 
- “purchased ‘by him, held that (1) plaintiff's vendor became divided: in status from 
the date of his demand for. partition ; (2) he was entitled to his share of the profits 
from the-family properties from the date of such demand inasmuch ag he wag 
excluded from the enjoyment of the family ‘properties as from that date; and 
(3) plaintiff, who stood in the shoes of ‘his alienor,’ was, in the circumstances of the 
case, entitled to the same rights as his alienor. The observations in Pritépal v. 








* 8. A, No 487 of 1916. `> '¢ + -, ice a 18th -September 1917. 
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Van japuri Jowahir Singh 1 and Shanker Buksh v. Hardeo Baksh ? that in a suit for partition 


Goundan masne prolits cannot be claimed till after decree apply only tq the case of a joint 
Paohamuthu family and not toa case of a divided family with joint proparty. 
Goundan, < Maharajah of Bebbiti v Venkataramanujalu $ and Kota Balabhadra Patro v. 


Ehetra Das 4 dist inguished on the ground that the alionation in those cases was 
by a member who had not become divided in status. 


Second appeal against the decree of the Court of the Sub- 
ordinate Judge of Salem in A, S. Na. 4 ‘of 1915 preferred against 
the decree ‘of the Court of the -Additional District Munsif of 
Salem in O. 5, No. 556 of 1911. 


T. M. Krishnaswami Aiyar, for the Appellants. 
T. R. Venkatarama Sastri, for the Respondents, - 
The Court delivered the following | 
Krishnan, J, Judgments : Krishnan, J:—The Lower Appellate Court has 
_ given the plaintiff a decree for the division of Survey No. 44/1 
into 3 equal shares with reference to good and bad goil and for 
delivery to him of one of those shares and has directed defendants 
1 and 5 to pay him past profits till the date of suit from the date of 
demand for partition and also from the date of suit to the date of 
decree. and future mesne profits till the date of delivery of 
possession or for three years whichever be the shorter period, 
Defendants land 5 are the appellants before us. The only point 
argued for them is that the award. of profits before the date of 
‘decree is wrong in law; no objection has been raised to the rest of- > 
the decree, z l 


The facts necessary for the disposal of the question raised 
are these. Plaintiff purchased in 1910 an undivided 3rd share in 
Survey No, 44/1 from one Sengoda Goundan,.the 4th defendant in 
this case, . He and the other defendants were originally members 
of a joint Hindu family and the land Survery No, 44/1 was one 
of their joint properties and wus in the possession of defendants 1 
and 5, Plaintiff madea demand on them for a partition and 
delivery to him of the share he purchased, and on their failure to 
comply with it brought the present-suit for a general partition 
against all the members of the family praying that $rd of Survey 
No. 44/1 might be allotted to the share of his vendor and. 
put into his possession with profits from the date of his demand. 

The question of plaintiff's claim to the profits before 
decree was argued by the appellants’ vakil on the assumption 
that the 4th defendant the vendor, continued as an undivided 


1. (1886) I.L. R. 140. 498 at 509 (P. O.) ə 2 , (1888) I. L. R, 160. 897 (P, 0.) 
8. (1914) I. L. R. 89 M. 265 © -4 (1916) 31 M. L. J, 275. 
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co-parcener of the other defendants till the date of the 
decree appealed against, and on this footing he - cited the 
cases of Maharaja òj Bobbili v, Venkataramanjulu Naidu 1 
and Kota Balabadra Patro v. Khetra Das 2a8 also the 
observations of their Lordships of the Privy Council in Pirtipal 
v. Jowahir Singh 8 and in Shanker Baksh v. Hardeo Baksh 4. 
But the learned Vakil for the first respondent has pointed out to us 
that the 4th defendant was really divided in status from the other 
"members sometime before the sale to his client. There is no 
express finding by the lower courts on this particular point 
because the issue as to profits wag not “ seriously pressed” in the 
first court as the Munsif points out, and no question seems to 
have been raised about it in the Appellate Court, Ag the parties 
do not seem to be at variance. onthe question of fact from 
which the divided status is to be inferred, I think we may act 
under $. 103, C. P. C. in the matter and find the fact ourselves 
aud we need not call for a finding, The 4th defendant the vendor, 
stated in his written statement that he was entitled to a third 
share in all the properties and that “for 3 years there was a 
panchayat for dividing and giving him his share though it was 
not accomplished.” The main contesting defendant, the 5th 
defendant, admitted as first defence witness that Sengodan (i. e., 
the 4th defendant) had asked him for partition and delivery of his 
share in the presence of witnesses and that panchayatdars had also 
come and asked him on Sengodan’s behalf to separate and give 
away his share. The 9th defendant also admitted in the written 
statement the allegation made by the 4th defendant. The cage of 
defendants 1 to 2 and 5 to 8 in their written statement was that 
the 4th defendant had become divided from them long previously 
though that has been found against. The 4th defendant and his son 
the 10th defendant recently brought a suit in 1913 for partition by 
metes and bounds and delivery over to them of their share in the 
remaining properties, and that suit had been decreed. It seems 
therefore clear that the 4th defendant did make a demand on his co- 
parcener for partition some 3 years before the date of this suit, 
and though the properties were not divided by metes and beunds 
at once, he must be taken to have become divided in status from 


the others on the authority of the Privy Council decision in 


a Be ne a ae ee 
1, (1914) I. L. R. 89 M. 265=97 M, L, J. 409, 2. (1916) 31 M. L. J. 975, 
8. (1886) I, D. R. 140. 498, 4 


- (1888) I. L. R. 160, 897, 
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Sura) Narain v. Iqbal Narain 1 where their Lordships say that 
a definite and unambiguous indication by one member 
of his intention to separate “himself and enjoy his share in 
severalty will amount to a separation or division of status, This 
proposition was adopted and acted upon in the Full Bench Case 
in Soundararajan v. Arunachallam Chetti 2 where the filing of 
plaint for partition was considered to'be such an indication as 
above stated. 

We have therefore to consider the validity of the award of 
profits in the present case with reference to a sale of his share by 
a member of a Hindu family who had become: separate in status 
and not with reference to a sale by an undivided member of a 
joint family as was the case in the two Madras authorities cited 
for the appellants and referred to above. These cases are there-- 
fore clearly distinguishable from the present case. 


After a division of status between two co-parceners there can 
be no doubt that they are in the position of tenants in common 
with reference to the property left undivided, and therefore the 
party who is in exlcusive possession of the property and takes the 
whole of the rents and profits thereof will have to. account to 
the other party for his share of such rents and profits. The plain- 
tiff's alienor the 4th defendant was excluded from the enjoyment 
of the land and the share of his profits by defendants 1 and 5 who 
took the whole of the profits, and he was thus entitled to recover 
his share from them from the. date of his exclusion after he 
became divided in status. The appellant has relied on the observa- 
tions of the Privy Council in the case in Pirthi Pal v. Jowahir 
Singh 3-and in Shanker Baksh v. Hardeo Baksh 4. In the 
former case though their Lordships say that the provision of the 
Code as to mesne profits apply only to suits for land or other 
property in which plaintiff has a specific interest and not to a suit 
for partition where he has no specific interest until decree, they 
point out in the sentence just previous that it is erroneous to treat 

a claim for an account of the proceeds or profits of a joint estate 
as a claim for mesne profits as defined in the Code. In the latter 
case, while they re-affirm the position that in a suit for partition of 
a joint family estate profits are not recovered till, after decree, they 
hold that where there is an agreement between. the members that 


1. - (1918) I°} L. R. 95 A. 80 "~<a, (1918) I.L, R 89M. 159. 
3. (1886) I. L. R. 14 O. 493 at 509, 4, (1888) I. L, R.16 O. 397, 
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each should get a share of the profits, a suit for such share of 
profits and for partition can be maintained when the enjoyment 


Vanjapuri 
Goundan 


of that share is in any way? disturbed. The observations that Pasha: 


profits cannot be claimed till after decree apply only to the case 
of a joint family and not to a case like the present of a divided 
family with joint property. 

Plaintiff's alienor having thus a right to obtain from gêlendahia 
Land5 his 4 share of the profits of the land in this case, is there 
any reason why plaintiff who stands in the shoes of that alienor 
with reference to the’ share he purchased -should not get the 
same relief, the alienor consenting? I can see none. It was 
argued, that as partition by metes and bounds between the 


members of a joint family has to be effected by the court with 


due regard to the interest, of the sharers and to the debts due by 
the family and other such circumstances, it may happen that to get 
that share allotted to him in a partition. suit he may even chance 
to'get no land at all but only money compensation or perhaps 
even nothing,at all, This may very well be soin some cases, 
but of course the court will always endeavour as far as possible 


to allot to the purchaser the share he purchased. See the 


observations of Bhashyam Aiyangar, J., in dyyagari Venkata- 
ramayya v. Ayyagart Ramayya 1. It does not follow however as 
argued by the appellants that, because a difficulty may .arise in 
some cases and the profits awarded in such cases to the purchaser 
may be moré than he would otherwise have got or no profits mı y 
be awarded to him, in all cases profits should ba disallowed. ‘Where 
as in the piesent case, the court has been able to award to the 
purchaser the very share he purchased and there is no dispute 
about that award there is no reason for disallowing his proper 
share of profits. 

_ _As regards the amount awarded in the present case for 
profits before decree there bas been no contest before us so that 
the distinction between profits and mesne profits is immaterial, 

For the above reasons ‘I am of opinion that plaintiff is 
entitled to the profits before decree as awarded to him and that 
the second appeal fails and should be dismissed with costs of tHe 
first respondent. 

Spencer, J:—I am of the same opinion. In Maharajah’ of 

Bobbie v: Venkataramanajulu Naidu 2, one of. tie, most telling 


1, (1902) I. D. R 95 M. 690 at 716. ` 
(1914) I D. R. 89 M. 265=27 M- L. J 409. 
78 
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‘arguments for disallowing mesne profits prior to suit in a suit 


brought by a purchaser ‘from a member of a joint 
Hindu family was that it would be ‘unfair to require 
the other members of the family to bear the expenses cf the 
family including the alienating co-parcener and simultaneously to 
bear the extra burden of allotting a portion of the income of the 
family properties to meet the alience’s claim. This argument 
however loses its force when the alienor has already ceased to be a 
co-parcener. From the moment that he becomes divided in 
status he is no longer entitled to be maintained out of the funds 
of the undivided family, but he is entitled to call for an account 
from the manager of the income of hig share remaining in the hands 
of the latter if there is any interval between the division of status 
and the actual partition, and if, as persumably is the case, be has 
been excluded from enjoyment of the property since the former 
event. Bhimrav v. Sitarama }. 

It flows also that: whatever the seller can get by way of 
income of his share, the purchaser of his right title and interest 
can recover. l 

The second appeal is dismissed with 1st respondent’s costs. 

A.S. V. 


— — 


PRIVY COUNCIL, 


PEESENT :—Lorp ATKINSON, LORD PHILLIMORE AND SIR 
JOHN EDGE. 


[On appeal from the Chief Court of the Punjab. | 


Lala Balla Mal and another aa. Plaintiffs*-Appellants, 
v. l 
Ahad Shah and another ... Defendants-Respondents, 


Undue inf luence— Unconscionable bargain—Hapectant heir—English equit- 
able rules inapplicable to India—Uliimate rèsuit of dealings not conclusive that 
they are unconscionable— Compounding of interost not necessarily oppressive—LIllus- 
irations to Indian Statutes, their legal effect—-Indian Contract Act, 1872 (Act I of 
1872) 8. 16. 

Questions as to undue influence, unconscionable barga'ns, and dealings with 
expectant heirs, must be decided on the provisions of the Indian Contract Act, 
1872, as amended by-the Indian Contract Amendment Act, 1899, and these alone. 
The principles on which English Courts of Equity deal with similar questions 
are entirely inapplicable. 








“= 80th May and 5th July 1918. 
1, (1894) J. L. R. 19 B, 532 
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Dhunipal Das v. Rani Maneshar Baksh Singh 1 and Rani Sundar Kosor v.. 


Ram Sham Kishen 2 followed, 

In money-lending trangactions the mere fact that the sum ultimately claimed 
exceeds enormously the amount originally advanced is no ground for holding the 
transaction unconscionable It must also appear that there is something uncon“ 
scionable, either in the original dealings, or in the. subsequent stages of the 
transaction. 

By.making short term loans and insisting on capitalising the interest immedi- 
ately it falls due, a money-lender may pile up compound interest at an oppressive 
and unconscionable rate. But there is nothing inberently wrong or oppressive in 
his securing interest upon interest after the interest has been due and unpaid for 
a considerable time. í 


' Thair Lordships in this case agreed with the Lower Courts that the Indian 
Contract Act throws upon the person dealing with an expectant heir and in a posi- 
tion to dominate the latter’s will the burden of showing that he has not used his 
position to obtain an unfair advantage, but held i$ unnecessary to decide whether 


such a situation in fact arose here. 
The illustrations to an Indian Statute are to be taken as part of the Statute. 


Appeal from a decree of the Chief Court of the Punjab, vary- 
ing a decree of the District Judge of Amritsar, 


The question in this appeal was whether certain loan trans- 
actions between plaintiffs 'and defendant were unconscionable 
bargains within the meaning of §. 16 of the Indian Contract Act. 
The trial Judge held they were not, and decreed plaintiff’s claim 
in full: the Chief Court (Reid, C. J., and Kensington, J.) cansi- 
dered they were, and modified the decree by allowing plaintiffs 
only the orginal principal and eighteen per cent simple interest. 
Plaintiffs appealed. 


De Gruyther, K.O. with Colonel Ar thur Grey for appellants : 
The doctrines of the English Courts of Equity are not to be 
considered: S. 16 of the Contract Act must be construed by itself, 

Dhanipal Das v, Rani Maneshar Baksh Singh 1 Rant 
Sundar Koer v. Ram Sham Kishen 2. ; 

The circumstances under which the section applies may be 
summed up as fraud or coercion: there is no proof of either here. 


The Lower Courts have treated plaintiff asan expectant heir: 
he was only so in the sense in which every Mahomedan is an 
expectant heir, and when thése transactions commenced he had no 
substantial expectations. To get relief defendant must show 
that there was undue influence in the period 1872-1897 over 
which the transactions of purchases and borrowing extended, There 











1. (1906) L. R. 38 I. A. 118. , 2. (1906) L. R. 34 1. A. 9. 
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was nothing harsh or unconscionable either in the original bar- 
gains, or in any of the renewals, and one at least of these two 
things must be showa. The renewals were renewals at the old 
rates and at long periods. ` 

(Reference was made to Nevill v. Snelling 1 and Benyon v. 
Cook ? Respondents did not appear. 


Their Lordships’ judgment was delivered (July 5, T918) by 


Lord Atkinson. This is an appeal from a judgment and decree 
of the Chief Court of the Punjab, dated the 13th January, 1914, 
varying a decree of the District Judge of Amritsar, dated the 8lst 


‘July, 1911, and decreeing in part the claim of the present 


appellants, ` 

The Plaintiff Balla Malis the father of the plaintiff Ibhar 
Das. They carry on the business of sellers of gold-lace in the 
city of Amritsar and are in addition money-lenders. They are 
members of a joint Hindu family. 


The deceased defendant was a Mahomedan. He was born in 


‘the year 1863, and was therefore in the year 1892, 29 years of 


age, At the latter date he had ‚been employed for ‘six years as 
permanent copying clerk in the Office of the Divisional Judge of 
Amritsar at a salary of 40 rupees per mensem. The defendant's 
father was head man of the Kunjar or prostitute caste. 


The action out of which this appeal arises was brought by 
the plaintiffs upon certain promissory notes admittedly drawn up 


and executed by the deceased defendant to recover the sum of 


61,800 rupees alleged to be due for principal, and Rs. 40,489-3-0 
alleged to be due for interest at the rate of 30 rupees per cent. 
per annum, according to the tenor of these notes, The plaint, 
which was filed on the 25th April, 1909, set forth the particulars 
of the several notes sued upon, which it is not disputed were 
respectively presented to the deceased defendant ai maturity and 
payment demanded without effect. i 


The deceased defendant on the 15th May, 1909, filed a 


_ written statement admitting the execution of the several promis- 


sory notes sued upon, but alleging — 


1. That he did not receive any consideration for the making 
of them ; 





1, (1880) 15 Ch. Iiv. 679. » 2 (1875) 10-Ch. App 389. 
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2. That the noies sued upou, and all prómissory notes and 
acknowledgment made or given by him leading up to the making 
of the former, were procured from him by the exercise by the 
plaintiffs of undue influence upon him; and 


3. That the whole transaction: - of. Which the promissory 
notes sued upon were the outcome was at_litiédnscionable bargain 


made with him as an expectant heir, ANA. i therefore liable to 


cancellation, 9 “77-77 yo et eae ae 


and Rant Sundar Koer v. -Ram Sham Kishen 2 that questions 
such as those raised by this- written statement must be decided 
on the provisions of the Indiam Contract Act-of 1872, as amended 
by the Indian Contract Ainendment Act of-t899, and on those 
alone. The ee upon | which English: Courts of on deal 


dominate the will of the other and uses. that positios- to obtain an unfair advan- 
tage over the other. pare, eee 


S na In particular and without DE to te "generality of the oe 


E oases 


““(a) Where he holds a coal’ ‘or : anparant authority over the other, or where 
he stands iu a fiduciary relation to the other ;' ‘or 


“ (b) When he makes a contract with a person whose mental capacity is 
temporarily or permanently affected by reason of aga, illness or 
mental or bodily distress. 

‘© 3, Where a person who is in a position to dominate the will of another 
enters into a contract with him, and the transaction’ appears on the face of it or 
on the evidence adduced to be unconscionable, the burden of proving that such 
contract was not induced by undue influence shall lie upon the person in a posi- 
tion to dominate the will of the other.” ` : : 

Four illustrations are given. These. are. to be taken as part 
of the statute. Two of them, namely, (c) and. (d), appear to be 
applicable to the present case, (c) provides if “ A, being in debt 
to B, the money-lender of the village, contracts a fresh loan on 
terms which appear to be: unconscionable. It lies on B to prové 
the contract was not induced by undue infl@ence,” (d) Provides that 
if “A applies to a banker for a loan aba time! when there is string- 
ency in the money market, - ‘The banker declines to make the loan, 


1. (1906) L. RB. 337. A. 118; 127.- 2. (1906) L. R. 34 L à. 9. 
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except at a high rat doe it the loan on these terms, 
This a transaction in| the ordinary course of business, and the 
contract is not induced by undue in'fidence.” Now both Courts 
have held that the averment in the plaint that the deceased defend- 
ant did not receive any consideration for the making of the notes 
sued'on was untrue, and that consideration in fact amounting to 
the sum of Rs. 4,471-5-9 was received by him for the making 
of them. The deceased defendant himself deposed that about 
3,000 rupees of this sum represented money actually advanced to 


him by the plaintiffs. | 


The balance was proyed to be the price of goods,- such as gold 
lace, by the plaintiffs actually sold to him, or of clothing by them 
actually procured for him, : 

The District Judge, in delivering his judgment, most truly 
remarked that one “ cannot avoid being struck by the fact that an 
original principal of Rs, 4,471+5-9 had expanded to a principal 
sum of no less than Rs, 61,800 .... and that such a result cer- 
tainly impressed one at first sightas distinctly harsh and uncons- 
cionable. “But” (he continues) “ I doubt whether— 


“on examination it oan be held really to be so, for what we have to look at prima-'. 


_ rily at any rate, are the circumstances existing at the time of the original dealings 


and not the ultimate result of these dealings, unless the intermediate stages 
whereby that ultimate result has bean arrived at have themselves been harsh or 
unconscionable. In other words, the mere fact that the principal sum now claimed 


- exceeds enormously the amount originally advanced will bs no ground for holding 


the transaction unconscionable. It must also appear that there was something 
unconscionable either in the original dealings, or in the subsequent stages of the 
transaction. —See I L. R XXIII, Cal. 15. 


and he then proceeds to examine the original dealings between 
the parties. : , 

The learned J udge has, in their Lordships’ view, in this 
passage laid down the true principle upon which this extreme 
augmentation of the deceased defendant’s indebtedness should be 
regarded and dealt with. It is nob enough—indeed, it is mis- 
leading—to look at the result alone. 

This 1s, in their Lordships’ view, the error into which the 
Chief Court, have to some degree apparently, fallen. A borrower 
who obtains a loan secured by a promissory note on quite reason- 
able terms, by neglecting to pay the note at maturity, further 
neglecting to pay the accruing interest for the several years fol- 
lowing, and then giving a renewal note for the original debt plus 
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‘the capitalised interest, could produce ; a: ‘aalt which might at 
first sight appear oppressive, and yet there: would be nothing 


harsh or unconscionable in the- creditor’s demand, since the add- 


ed interest only accumulated while he forebore to enforce the 
payment of the sums from time to time due to him. 
“On the other hand, it would be quite possible for a money- 


lender, by making loans for short periods -on apparently fair terms, 
and then insisting’ on capitalising. the interest immediately on its 


becoming payable, to pile up compound interest on the initial debt 


at such a rate as would make the result after a few years most 
oppressive and unconscionable. But there-is nothing inherently 
wrong or oppressive in a lender’s.securing for himself compound 
interest after the borrower has for a considerable time neglected to 
pay the debt he owes or the interest accruing due upon it which he 
has contracted to pay. The borrower cannot acquire merit simply by 
breaking his contract. Bankers are, in fact, in this country in the 
habit, in the ordinary course of their business, of capitalising the 
interest accruing on overdrawn current accounts every six months, 
as long asa debit balance - against the customer remains due. 
(Yourell v. Hibernian Bank, Limited 1). 


The District Judge examined exhaustively and with the great- 
est care all the dealings which took place betweén the plaintiffs 
and the deceased defendant from their initiation in the year 1892 

“down to the making of the notes sue? upon, -tracing backwards 
from the latter to their first beginnings, . _ And at the end of his 
judgment will be found under his hand a , genealogical tree, as if 
were, of these several groups of hundis. The Chief Court did not 
suggest that there was any inaccuracy in the dates and figures so 
set out, It differed merely as tothe conclusions to be drawn from 
them. The first transaction between the parties took place on the 
18th November, 1892. On that day the deceased defendant purchas- 


ed on credit in the shop ‘of Balla Mal, from the munib in charge, 


lace at the price of Rg, 252-10-9. The details of this purchase have 
been entered in he plaintiff’s books by thé deceased defendant, and 
by the latter signed. On the 29th of the same month he purchased 
from the plaintiffs goods of various character at the price of 
Rs. 627-15-0, which together with the earlier purchase brought 
his indebtedness to the plaintiffs up to: the sum of Rs. &80- ‘9-9. 
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As on the previous occasion the particulars of this transaction 
were entered by the purchaser in the appellant’s books and the 
entries duly signed by him. From the 3rd to the. 27th 
December, 1892, the deceased defendant purchased in the like 
manner from the plaintiffs clothes and other articles, raisng his 
indebtedness to them to the sum of Rs. 1,653-14-3..- This 
account is signed-by him on the 28th J anuary, 1893, No interest 
whatever appears up to this to have been charged upon it. On 
the 30th January, two days after the correctness of the account 
was thus acknowledged, two bonds were executed by the deceas- 
ed defendant in favour of Lala Balla’ Mal. The first for a sum 
of Rs. 1,753-14-5, stated to be due under a bahi account entered i 
in the deceased hand- writing on leaves Nos. 215 to 281, commencing 
from the 18th November, 1892, t0 the 28th January, 1898, the 
deceased agreeing to pay this sum on the 1st August following with 


| interest at the rate of 2 rupees per cent. (per mensem presum- 


ably), and in default, of payment on that date interest to be 
charged at Rs, 2-8-0 per mensem, ĉ.e, 30 per cent. per annum. 


The second bond contained a recital that the-obligor had 
received from Lala Balla Mal 450 rupees in cash, and also a 


clause agreeing to pay this money -with interest at the rate of 


Rs. 2-8-0 per cent. (per mensem presumably) on the Ist Septem- 


-ber then following. The bond then sets forth the fact that he 


had on that day executed another bond for Rs 1,753-14-3 and 
provides that on the deceased’s default in paying both bonds the 
creditor was authorised to recover in any way he liked the entire 
money due with interest from the obligor’s personal property. In 
the plaintiffs’ books under date the 39th January, 1892, appear 
two entries signed by deceased defendant setting forth accurately 
these two transactions. ` 


There ig not a particle of evidence in the case to show that 


_ the plaintiffs ever made any threat to or pub any pressure upon 


the deceased defendant to induce him to execute these securities 


or either of them, 


The deceased defendant himself never so stated, and Balla 
Mal, who was examined asa witness on his opponent’s’ behalf 
stated that he never made any complaint to the father of Nasir-ud- , 
Din; that the latter wasin debt to him and had omitted to pay; 
that he, the witness, looked upon .Nasir-ud-Din ag an honourable 
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man ; that the things the latter “bought in his shops were for Nasir- 
“ ud-Din’s ae purposes, as wag also the cash he borrowed ; that 


hundi he was in the habit of going through | the accounts carefully . 

that all the hundis were ‘in the deceaged’s own handwriting ; and 
that whenever a hundi was renewed Nasir- ud- Din used to note on 
_ the back of the old one the fact of renewal,- Bre. The deceased 
defendant relied much’ in this action on his own dissolute and 
licentious habits, which-were probably exaggerated to suit the case ; 


but if this evidence of the plaintiff be true, and it is practically | 


uncontradicted, he was one of the most careful, accurate, and 
business-like drunkards and debauchees that could be well imagin- 
ed. . The principal plaintiff frankly admitted that he refrained 
from pressing the deceased defendant for payment of the hundis 
given him from time to time by the latter in order that his interest 


might accumulate. If the deceased was solvent, or nearly solvent, ' 
and the payment of ‘his debt was ai all secure, ib was a good 


investment of the plaintiffs’ capital. There does not to their Lord- 
ships appear to have been anything rapacious or exacting in the 
plaintiffs procuring the execution of these bonds on the 30th 
J anuary, 1893, to secure the re-payment of his shop debt ‘and = 
sum of 450 rupees money advanced, unless it is to be found 
the rate of interest, charged, 30 per cent. per annum, 
23 rupees per mensem. Well, the interest allowed by the Chief 
` Court in the decree is 18 rupees per cent. per annum, lẹ rupee 
per mensem. It only exceeds that rate by 1 rupee per mensem ; 
2 rupees per mensem is by no means an unusual rate of interest 
in cases from India coming before this Board. And their Lord- 
ships think that Mr. De Gruyther was fully justified in contend- 
ing that if a suit had been brought immediately or. some months 
after the 30th January, 1893, to have these bonds of that- date 
seb aside on any of the grounds mentioned in the above- mentioned 
written statement it would have failed. = 


Now, as appears from the table at the end of the judgment 
of the District Judge and. from the documents in the cage, 
neither the principal nor. interest secured by these bonds was 
ever paid; but on the 23rd May, 1896, two years and nine 
months after the day by it named for payment,. the Ist August, 
1893, the arrears of interest then ‘due’ were capitalised, and a new 
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P. ©., bond as of that date for the sum of Rs, .362-9-3, bearing interest 


Lala Shah at the same rate, was executed by the deceased. 
Mal 


ee Similarly nothing was paid on foot of either the principal 
Pee or interest secured by the second bond of the 30th January, 
agda 1898, till the 31st July, 1896. Two years and ten months 


after the day named for payment the interest then due, 
amounting to Rs.: 472-8-0, was capitalised, added to, the 
principal, and a new bond executed by Nasir-ud-Din to the 
principal debt, 450 rupees and interest, making together Rs, 922- 
8-0,: bearing interest at the same rate, Rs. 2-8-0 per cent, per 
mensem, This affords a fair illustration of the manner in which 
interest was capitalised and the debt augmented. The District 
Judge has found that taking the various groups of hundis as he has 
grouped them, that after the initial hundi for 1,000 rupees, dated 
the 24th J anuary, 1897, due on a book account then, first renewal 
was not given till the 3rd May, 1900, three and a quarter years, 
and the second renewal now in suit was not given till the 7th 
October, 1904, nearly after four and a half years its predecessor 
became due, when no doubt the overdue interest was capitalised. 


The correctness of the table framed by the District Judge 
cannot be questioned. The documents in the case establish its 
correctness. It clearly shows that, so far from hundis being 
renewed with undue frequency, they were frequently allowed to 
remain overdue for periods of from two and a half to four and a 
half years, before a renewal was taken and the overdue interest 

< capitalised. In some instances the period of limitation of suits on 
hundis was allowed to run out before any renewal was given, the 
debtor being thus in a position, if disposed, to refuse to renew. 
The District Judge having regard to these facts, found that the 
numerous transactions which took place between the plaintiff and 
the deceased defendant, including the making of the notes sued on, 
were not on the face of them unconscionable contracts within 
the meaning S. 16 Sub-section (3), of the Indian Contract Act 
of 1872as amended. Their Lordships concur with the learned 
District Judge in that conclusion. In théir opinion neither the 
rate of interest reserved, 30 per cent. pèr annum, nor the capitalisa- 
tion of overdue interest at intervals so- lengthy as those proved 
by the dates of the securities themselves, nor the two combined, 
are sufficient to lead to a contrary conclusion, 
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They also concur with the learned District-Judge in the 
second conclusion at which he has arrived, namely, that the 
evidence does not establish that these contracts were of an un- 
conscionable character, The deceased defendant was undoubtedly 
a spendthrift of depraved and licentious habits. He undoubtedly 
became heavily indebted to several creditors during the years 
covered by the transactions dealt with in this appeal. It was 
legitimate to prove these facts in order to establish that he was a 
person of weak and debauched character, unable to resist the 
pressure of creditors if applied, or to resist the temptation to 
borrow money recklessly to gratify his lusts; but it was wholly 
illegitimate to give any evidence as to’ the terms on which he 
succeeded in compromising with creditors other than the plaintiffs. 
From what appears, it may well have been that these other 
creditors were rather tricked into making easy settlements by 


their belief in the representations made that the father of the. 


deceased was either a less Wealthy man than, in fact, he was, or 
that he had disposed of his property, as he was entitled to do, by 
gift inter vwos. The plaintiff, Balla Mal, heard that the 
defendant’s father had done this, but he considered that it was a 
mere fictitious thing, done to defraud creditors, and paid no atten- 
tion to it, 

_ It has already been pointed out that there is no evidence 
whatever that the plaintiff's ever sought, by threat or otherwise, 
to induce or coerce the deceased defendant to give them any of 
the securities which he actually gave. Nor is there any satisfac- 
tory proof that, ‘ though the deceased defendant may have been 
extravagant and haye spent more than he should have done, he 
“was in necessitous circumstances when he commenced dealing 
with the plaintiff Balla Mal, or that he was in pecuniary. dis- 
tress in consequence of the importunities or pressure of credit- 
ors, or that it was to meet the claims of such creditors he 
borrowed money or bought goods on credit from the plaintiff, 
On the contrary, it would rather appear from the deceased defend- 
ant’s own evidence that he borrowed this money from, and 
` incurred these debts to, the plaintiff in ordai to procure the 
-means of feeding his own vices. 

The learned District Judge accordingly held that, even on 
the assumption that the plaintiff Balla Mal was in a position to 
dominate the will of the deceased defendant, he did not, to use 
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the words of S. 16 of ‘the Contiact Act as amended, use 
that position to obtain an unfair advantage over the deceased by 
extorting from him unconscionable bargains or otherwise, and 
that the deceased defendant had utterly failed to prove, as he was 
bound to do, that the plaintiff Balla Mal had. in fact exercised 
undue influence upon him in any of the transactions out ot which 
his liability for the debt sued for ultimatel y. resulted, 


Their Legian concur with fhe learned District Judge as 
to all these conclusions, and therefore ‘ity tis for the purpose of this 
appeal unnecessary fot! ‘them to deternine whether the plaintiff 
Balla Mal in fact occupied a position to dominate the will of the 
deceased defendant at all, within the meaning of the statute. The . 
District Judge did not hold that the plaintiff had acquired that 
position by reason of his being the latter’s creditor to a large 
amount, holding various negotiable securities given by the defend- 
ant which almost at any time he might: have put in suit. On 
the contrary, the learned Judge expressly held that there was 
nothing to suggest that the plaintiff Balla Mal and the deceased 
defendant as to all the aforesaid transactions did notin this regard 
contract with one another on perfectly, equal terms, in which 
latter conclusion their Lordships concur. But the learned Judge 
went on to decide— 


l. That the deceased defendant was in the position of an | 


“ expectant heir within the-meaning of the decision in Chesterfield 


v. Janssen (2 Ves. Sen.'124) and the authorities following it; 


2. That the said plaintiff dealt with him on the strength 
of. that expectancy ; 


3. Thata person so doing would A ina position to domi- 
nate the will of the expectant-heir within the meaning of section. 
16; ‘sub-section 1, of the Indian Contract Act of 1872 as amend- 
ed; and i ay 

4. As their Badhan inacistnnd his judgment, that the 
burden is by this statute thrown upon the: person occupying this, 
position to show that he has not used it to obtain an unfair 
advantage cver the expectant heir with whom he so deals. | 

The Chief Court concur with the learned District Judge on 
each of these points. Where they differ from him is apparently 
in this: that while he holds that the plaintiff Balla Mal has 
discharged this burden, else he should have pronounced a decree 
against the plaintiff's claim instead of in its favour as he has. 
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` . done, the Chief Court hold that Balla Mal has failed to discharge 
the burden. That-Court, however, appears to base its decision 
mainly, if not entirely, on the high rate of the interest received 
by. the notes, 30 per cent., coupled with the great augmentation 
of the deceased defendant’s debt due to ‘the capitalisation of 
interest. For the reasons already given, their Lordships 
disagree with the conclusion of the Chief Court on this 
latter point, and concur with the District Judge. So that 
whether their Lordships concur with the District Judge on these 


points (1), (2), and (3), or not, since they concur with. him upon 


point'(4), the result of the appeal would be the same. 

On the whole, therefore, their Lordships are of opinion, for 
the reasons already given, that the judgment appealed from was 
erroneous, and should be reversed, that the judgment of the Judge 
of the District Court was.right and should be restored, and 
that this appeal should be allowed, and they will humbly advise 
Hig Majesty accordingly. The respondents must pay. the costs 
of the Chief Court, and the costs of this appeal. 

Solicitors for Appellants: Lewis and Yglesias. 

Solicitors for Respondents: Egparte. 

A. P. P. l 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE ABDUR RAHIM AND MR, JUSTICE 
NAPIER. f 


Lingappaya and another ... Appellant * (Plaintiffs). 
v, < 
Shankaranarayana Bhatta : i A ; 
and another < saa Respondent (Defendants). 


Res judicata— Applicability of rule of — Co-heirs—Suii for partition 
of inheritance — Other heir and Stranger claiming under. independent title 
made parties defendants — Defendant co-heir supporting plaintiffs’ claim and 
claiming share for ‘himself--Stranger defendant pleading ‘lmitation—Dtsmissal 
of suit on ground of limitation—Appeal by plaintiffs, defendant co-heir being 
made party respondent—Reversai of finding of Munsif on issue of limitation and 
decree for plaintiffs’ share—Effect on defendant co- heir—Eapl. vI to 8. 11, C. P. 
Code—Applicability—Scope and ef fect. 

Plaintiffs, sons of a daughter cf one Gopala Aiya, instituted O. S, No, 58 of 1910 
to recover 3 of their share trom an alienes of the widow of the last male-holder who 
was in possession. To that suit, which was one for partition, R, a son of another 
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daughter of the said Gopala Aiya was made a party defendant. R claimed to be 
also entitled to a third share in the suit property, and prayed fora decree in his 
favour on payment of the necessary court-fea and an issue was raised on that 
point. The alienee pleaded inter alia, that the suit was barred by limitation, 
this plea turning on the question who died first—Gopala Aiya aforesaid or his 
brother Govinda Aiya. The Distriot Munsif found that Gopala Aiya died first, held 
that the suit was barred by limitation and dismissed the suit. His decree was, 
however, reversed in an appeal preferred against it by plaintifis, the Appellate 
Court finding that Govinda Aiya died first and holding that the suit was therefore 
not barred. To the appeal R.was madea party respondent but he died during 
the pendency of'the appeal and his legal representatives were not brought on record. 
The Appellate Court gave tha plaintiffs a decree for $ share claimed by them. Sub- 
sequent to the aforesaid proceedings, plaintiffs obtained an assignment of R’g 
third share in the property from his legal representativos and instituted another 
suit for the recovery of that share. On the plea being raised by the alienee that 
the Munsif’s finding in the prior suit on the issue of limitation operated as a 


bar to the maintainability of the suit because R did not either appeal against it 


or file a memorandum of objections 

Held that (1) the finding of the Munsifin the prior suit on the question of 
limitation having been reversed by the Appellate Court in an appeal to whioh R - 
was a party, there was no subsisting decision of the Munsif on the question | 


, of limitation to operate as a bar to the plaintiffs’ suit ; 


(2) the finding of the Appellate Court on the issue of limitation operated as a 
bar in plaintifi’s favour by precluding the alienee from raising the plea that- 
Gopala Aiya died first and that plaintifis’ claim was therefore barred, Somasundara 
Mudali v, Kolandavelu Pillai 1 explained and distinguished. 

Second appeal against the decree of the District Court of 
South Kanara in A.S. No. 548 of 1915 preferred against the decree 
of the court of the District Munsif of Puttur in O. S. No. 313 
of 1915, 

H. Balakrishna Row for Appellants. 

K. Yegnanarayana Adiga for Respondents. 


The court delivered the following 

Judgments — Abdur Rahim, J :—This was a suit to set aside 
an alienation, There were two brothers Gopala Aiya and Govinda 
Aiya, The plaintiffs are sons of a daughter of Gopala Aiya. 
They were also assignees of the property in dispute from the 
legal representatives of Ramachandra Aiya, the son of the other 
daughter of Gopala Aiya. Both the plaintiffs and Ramachandra 


-Aiya were entitled to the reversion, The present plaintiffs 


instituted O. S. No. 58 of 1910 to recover 3 of their share from 
an alienee of the widow of the last male-holder who was in 
possession, To that suit, Ramachandra Aiya was made a 
party defendant, The suit was one for partition but the person 


1, (1904) I. L R 28 M. 457=14 M. L.J. 404 F. B. 
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in possession and claiming an independent. right was also made a 
party. .The 11th defendant in that suit, that is, Ramachandra 
Aiya supported the plaintiffs’ case and said that he was also 
entitled to $ share in the property and expressed his willingness 
to pay the necessary court-fee and asked that a decree might ba 
passed in his favour, The District Munsif however did not make 
him a plaintiff as he ought to have done: but an issue was raised 
as to whether he was entitled to }’share as claimed by him. 
The real question for trial was common both to the plaintiffs 
and the lith defendant. One of the pleas of the contesting 


defendants was limitation and that turned upon the question’ 


who died firsi—Gopala Aiya or Govinda Aiya? The District 
Munsif finding that Gopala Aiya died first held that the suit, 
that is, 58 of 1910 was barred. The plaintiffe appealed from that 
decree and the appellate court decided in favour of the plaintiffs 
holding that Govinda Aiya was the surviving brother and the 
suit was not barred. He gave the plaintiffs 4 decree for 3 share 
claimed by them. Pending the appeal, Ramachandra Aiya, the 
11th defendant had died and his legal representatives were not 
brought on the record. His legal representatives afterwards 
assigned Ramachandra Aiya’s share to the plaintiffs in this suit 
who were also reversioners to the property in their own right and 
the past suit is for the recovery of that share. One of the 
issues framed in this suit was whether the judgment of the 
District Munsif on the question of limitation in the previous liti- 
gation did not bar the suit. Both the courts have held that it did. I 
_ am of opinion that this is a wrong view of the law. The decree 
of the Munsif was reversed by the lower appellate court and so 
was the finding on which that decree was based. It is difficult 
for me to understand how the finding of the Munsif on the 
issue of limitation could be held to operate as a bar to the 
plaintiffs’ present suit when that finding was reversed by the 
appellate court. It. is true that the llth defendant did not 
either appeal or file a memorandum of objections, But it was 
not necessary for him todo so when the plaintiffs who did 
appeal raised the very question in which the 11th defendant was 
interested. He was made a party to the appeal and the appel- 
late court reversed not only the decree but. the finding of the 
Munsif on the question of limitation. The effect of that must 
be that not-only there was no decree of the © District Munsif but 
also there was no subsisting -decision of his on the question of 
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limitation to operate asa- bar to the plaintiffs’ suit. Then in 
this connection, a further question was raised that even if the 
finding of the Munsif in the previous, suit on the question of 
limitation still held good so far as ‘Ramachandra Aiya, the 11th 
defendant or his successor-in-title is concerned, whether the 
judgment of a Full Bench of this court in Somasundara Mudali v. 

Kolandavelu Pillai 1, would not apply. “That was a case some- 
what similar to the present. The suit was by a co-owner fo recover 
his share of the property. and there also the trespasset was made a 
party to the suit. It was ruled that S. 13, explanation 5 of 
the Civil Procedure Code of 1882 which corresponding to S. 11 
explanation 6 of the present code did apply so as to make the 
judgment in the previous litigation as against one co-owner 
seeking to recover property, res judicata against another co-owner: 
who was made a defendant. ‘The ground on which the decision 

was based was that the relief claimed in the one suit was not 
the same as that claimed in the other. In that case the word 
right in 8. 18 was interpreted as being synonymous with the 
actual relief sought by the plaintiff, that is to say, his share of the 
property. The suit in Somasundara Mudali v. Kolandavelu 

Pillai 1 was also framed as a suit for partition but it appears that 
the court then gave only a decree for the share of the plaintiffs. 

That would be a good ground for distinguishing the present case 
from the case before the Full Bench. As, however, the decision of 
the Munsif in O. S. No, 58 of 1910 was reversed by the appellate 
court, it could not be held that that decision operated as res 
judicata against the plaintiffs’ claim. 

On the other hand, the question arises, upon the facts already 
stated, whether the finding of the appellate court in the previous 
litigation would not be res judicata in favour of the-plaintiffs. No 
doubt this question was not raised by the appellants, but what the 


‘effect of the previous litigation was, had been put in issue and ‘we 


have got all the facts before us in this connection. The appellate 
court in O. S. No. 58 held that the plaintiffs were entitled to a 
decree for partition with respect 66 their share, that is to say, for 
ards. Its finding that Govinda Aiya was the survivor and the 
suit was not barred must have the effect of debarring the same 
question being raised again. I am therefore of opinion that 
the final judgment in O. S. No, 58 of 1910 is res judicata so far as 
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the question decided by it is concerned in favour of the-plaintiffs. 
The result will be that the judgment of the lower courts be set 
aside and the suit remanded to the District Munsif to be tried on 
the other issues arising in the case. Costs will abide the result. 


Napier, J:—My learned brother has stated the facts of the 
case both in this and in the previous litigdtion and it is not neces; 
sary for me tc recapitulate them. In the'present suit, the 2nd 

defendant raised the plea that the judgment ‘of the District Munsif 
in O. S. No 58 of 1910 finding on the facts as to the date of the 
death of the parties, on which finding he held that the suit was 
‘barred by limitation, must be taken to be a decision which will 
bind the plaintiffs in this suit because their predecessor-in -title— 
the 11th defendant did not dppeal against. that decision and there- 
fore he was not entitled to the benefit of the decision of the court 
of ' appeal in that suit. In consequence of that plea, the court. 
framed an issue “ whether the suit is ‘barred by reason of the 
` decision in O. S. No. 58 of 1910, on appeal A. S. No. 281 of 1911 
and on Second Appeal No. 2143 of 1918.. Mr, Balakrishna Row 
has contended here that the matter is not res judicata by virtue 
of that decision of the District Munsif. and he has relied 
on ‘the decision of. a Full Bench “in Somasundar Mudali 
‘vy. Kolandavelu Pillai .1. That was a suit in which the 
plaintift- sued for partition and to recover possession of his’ 
share-from the 1st defendant who denied -that-the 5th defendant 
was a reversioner and set up his own title. The matter was 


‘referred to the Full Bench and the Full Bench gåve the opinion . 


based onthe form of the decree which was that there should be 
no decree for partition but only a decree for a particular share, 
> and in that view held that as the defendant who was sought to 
be held bound by that decree was not a-person entitled to share 
in’ the relief given to the plaintiff, explanation 6 to S. 11 of 
the Civil Procedure Code did not apply, the- words being “ where 


-persons litigate bona: fide in respect of a public right or ofa _ 


private right claimed in common. for themselves and others,” 
The view- taken by the Full Bench which is of course binding upon 
“us is expressed in the opinion on page 465 that “the 5th defendant 
in the’ present suit is not interested in the relief that may be 
granted to’the . plaintiffs in the first suit. The conduct of the 
suit was not in his hands and with reference’ to the share of the 
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plaintiffs in that suit, he could not have been made a co-plaintiff. 
He gets no ‘advantage therefore from that suit. He cannot 
enforce any rights of his own under that decree.” Mr, Yegna- 
narayana Adiga has contended that this case can be distinguished 
on two grounds, Firsi‘that there was in this suit a decree 


„for partition. ln the prior suit, the decree was for a partition. 


That appears from the papers in that case, On page 36 of 
the papers in S. A. No, 2143 of 1913, the decree is set 
out containing this clause “ That the plaint item No. 2 here- 
under described be divided by metes and bounds into three equal 
shares, having regard to the good and bad soil, and two shares 
out of them be made over to the plaintiffs for their shares; that 
the 3rd defendant do pay % of the past mesne profits etc. ” He 
further contends that the Full Bench case is not applicable where 
there is in fact an active contest between the defendant who is 
sought to be bound by that decree and the other co-defendants ; and 
he points out that there is nothing in the judgment in Somasun- 
dara Mudali v. Kolandavelu Pillai 1 to show that their Lordships 
intended to apply the reasoning in their judgment to such a case. 
With regard to the first ground, bearing in mind the language 
which I have referred sto, especially the words, “he is not 
interested in the relief that may be granted—he gets no advantage 
from’ that suit — he cannot enforce.any rights of his own 
under that decree.” Iam satisfied that the distinction is sound 
and that the decision of the Full Bench will not affect this case. 
With regard to the other contention, it is true that what the Full 


` Bench were doing was the construing of the language of what 


is now explanation’ (6) to.§. 11, namely, the words “litigate bona 
fide in respect of a private right claimed in common for them- 
selves and others.” ‘hey did not purport to be construing the 
language of S. 11, namely, “ where the matter has been directly 
and substantially in issuein a former suit between the same 


_ parties.’ Therefore the -decision does not affect such a case. 


That is the view taken in Ramaswami Reddi v. Abboy Chetty 2. 
There the language is “The decision in Somasundara Mudali 
v. Kolandavelu Pillai } is inapplicable, (though it is written 
applicable in the report) to this case as there was no active con- 
troversy between the co-defendants there.’ In my opinion that 
case was rightly decided and I would follow it. The defendant 
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is entitled to say that the’ decision in Somasundara Mudali v. 
Kolandavelu Pillai 1 does not stand in the way of his plea of 
res judicata. ‘But although that is so, it seems to meand I 


agree with my learned \brother in that view, that the appellant | 


has taken a wrong line in the presentation of his case to this 
court and that he should have arguéd’ that the decision of 
the District Munsif in O. S. No. 58 of 1910 is nota bar to him 
because the judgment and decree in that case had been seb aside 
and the appellate court had arrived at opposite findings and substi- 

tuted another decree. There can be no question of one thing 
namely, that the decree in neither the suit nor the appeal has any 
bearing on the subject whatsoever because it does not mention 
the rights of the person. who was then the 11th defendant in that 
suit. It is only the finding’on the issue of fact or law which 
can operate as rés jndicata and as my learned brother 
has pointed out, the facts found and the inference .of law arrived 
at on these facts by the District: Munsif have been negatived by 
the findings of the appellate court. ` This is of course not a case 
where ‘there have been several judgments or a single judg- 
ment in several suits and some of these suits had not been: appeal- 
ed from ; in such a case, of course, the finding still remains because 
the decision in the suit remains. But here we have a case where 
< there has been an appeal and the 11th defendant wasa party to 
that appeal and in that appeal the findings and inference of law 
arrived at on those findings by the District .Munsif have been 
negatived. It seems to me to follow therefore that there cannot 
remain any finding of the District Munsif on the question of law 
or fact which will bind the 11th defendant. -That disposes of the 
plea of res judicata raised by the defendant as if founded on the 
judgment of the District Munsif. Theré then remains the question 
whether it is necessary for us to give leavé to the plaintiffs 
to amend his ‘suit and frame a ‘further issie as to whether the 
finding of the appellate court does not operate as res judicata 
“in favour of the plaintiffs. I agree with my learned brother 
that there 1s no necessity to do that. The question of 
res judicata was brought for decision by the 2nd defendant, and 
the issue in fact names both the decision of the District 
Munsif and that of the Court of appeal and- this court in second 
appeal. I agree with my learned brother that the findings of the 
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appellate court in that suit are res judicata in favour of the plain. 
tiffs and that therefore ona preliminary issue as to the question 
of res judicata there must be decision that those findings govern 
the case of the plaintiffs and that they are binding on the court 
in respect of the case of the plaintiffs. The question having been 


raised ona preliminary issué, there may be other issues which ' 


will arise on the proceedings and these the first court will dispose 
of in the light of the observations which we have made on the 
subject of res judicata, I agree with the order proposed by my 
learned brother. l à 
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IN THE HIGH COURT: OF JUDICATURE AT MADRAS. 


PRESENT — MR. Juszion ÅYLING AND MR. JUSTIOE KRISH- 
NAN. es l 

Paramaswami Aiyangar’ eae Petitioner * (8rd 

v. í : Claimant, father of 

TT ' the deceased plaintiff): 

Alamu Nachiar Ammal, minor represented 

by her natural uncle Venkatachariar 

and another ae. Respondents (ist Clai- 

ee te : mant, widow of the 

deceased plaintiff). 

Madras Estales Land Act, Ss. 199 205—Civil Procedure Code, 9. 115—Inter- 

ocutory order of a Revenue Court im a suit for rent— Jurisdiction of the High Court 

to revise such order —Board of Revenue, powers of —Civil Procedure Code, O. 22 R, 


5—-Dispute as to wh) is the proper. legal representative—Duty of cours to inquire 
and decide. : ` 

It is the High Court and not the Board of Revenue that has jurisdiction to 
interfere in revision with interlocutory orders of Revenue Courts in suits the final 
decree in which is appealable. O. R. P. 946 of 1916, dissented from. 

Per Ayling, J. 3, 205 of the Madras Estates Land Act has application not to 
incidental orders in suits from the final decree in which an appeal lies, but to auch 
proceedings as are specified as ton-appealable in Part Bof the Schedule to the 
Act; Nas. 12-20, 

When there is a oontest between rival claimants as ta who is the proper legal 
representative of a deceased plaintiff it is the duty of the Court under O. 22 R. 5 


` 


« 


of the C. P. Code to enquire into the dispute and decide it on the evidence which . 


might be adduced by the parties. An order summarily rejecting the claim of one 
of the parties on the ground that the invéstigation of the claim would involve a 
prolonged inquiry, is unsustainable and will be set aside in revision by the High 
Court. me 


* (0. R. P. No. 256 of 1918. | 28rd August, 1918. ` 
l 
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Petition under S. 115 of Act V, of 1908 and S. 107 of 
-the Government of India Act 1915 praying the High Court, to 
revise the order of the Court of the Deputy, Collector. on Special 
duty, Madura District dated 19th J sayan 1918 in O. S. No, 702 
of 1917: 

E. Srinivasa Aiyangar, K.V. Krishna Aiyar, K.V. 
Sesha Aiyangar and S. Aravamudu Aiyangar for Appellant. 

M. Patanjali Sastri, for Respondent. 

The Court delivered the following 

Judgments: Ayling, J :—This is an application to revise an 
order of the Special Deputy Collector, Madura District in the 
matter of bringing on record the legal representatives of the 
_ deceased plaintiff in certain suits under S. 77 of the Madras 

Estates Land Act pending in his Court. : 

' The preliminary objection is taken that this Court has no 
power.of interference in revision in such cases. Reliance is placed 
on 8. 205 of the Madras’ Estates Land Act. In my opinion 
“this section relates, not to incidental orders in suits, the final de- 

cree in which is appealable, but to such proceedings as are speci- 
fied in Part B of the Schedule to the Act, as those in which no 
appeal lies (Nos. 12-20). It is not, and cannot be, intended 
to affect the xevisional powers of this Court, in suits which are 
made appealable to the District Court. and this court under part A 
of the schedule, Section 115 Civil Procedure Code is one of the 
sections made applicable to suits under the Madras Estates Land 
Act by S, 192 of the latter, No appeal hes against the Deputy 
Collector’s order sought to be revised : and if, as is urged on plain- 
tiff’s behalf, the Deputy Collector has failed to exercise a jurisdiction 
vested in him by law, this would seem to-be a fit case for inter- 
ference in revision. 

Reference was made to a recent MENE. decision of MY. 

. Justice Seshagiri Aiyar (G. R. P. No. 945 of 1916). I have con- 
sidered this but in the view I take of S. 205, I regret to’ find 
myself unable to follow it. 

It has therefore to be determined whether the Deputy Collec- 
tor has declined to exercise the jurisdiction vested in him by law. 
The dispute lay between the widow of the deceased plaintiff on 

‘ the one hand claiming as his natural heir and his father and 
brothers claiming under wills, the validity of which was challenged 
` by the widow, The. claim of the brothers was dropped as 
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the will they set up did not cover the present matter, so that 


only that of the father remains, The Deputy Collector held that, 


as the validity of the will was a very contentious matter, it 
might be left for settlement in ancther court and without taking 
evidence dismissed the claim of the father and added the. widow 
as legal representative of ‘the deceased. . The question is whether 
this was a compliance with O, 22 R, 5 which says : oo 

“Where a question arises as to whether any person is or is 
not the legal representative of a deceased plaintiff or a deceased 
defendant such question shall bedetermined by the Court.” 

For the respondent much reliance is placed on an order of the 
District Collector passed- under S. 3 (5), Madras Estates Land 
Act subsequent to the institution of the suit recognising the widow 
as land-holder in succession.to the deceased plaintiff. This order 
is referred to by the Deputy Collector but the latter makes it quite 


"clear that he does not rely on it as the basis of. his own order. ` 


Respondent’s Vakil contends that it should have been treated 
by the Deputy Collector as conclusive of the point for detérmi- 
nation under O. 22 R. 5 and that, even if not, a reference to 
it is sufficient compliance with the provisions of the Rule. I do 
not think either contention is sound. The Collector's order (sub. 
ject to determination by a Civil Cours, is conclusive as to who 
1s entitled to take subsequent proceedings uader the Act, and 
probably also, in a case of succession’ like the present one, as to 
proceedings instituted between the death of the last holder and 
the passing of the order. But we are concerned here simply 
with the question of who.is entitled to continue proceedings which 
were legally instituted by the last male holder—in other words who 
should represent his estate for the purpose of the suit, This 
person will not’ necessarily be the same person as is entitled to 
succeed to his rights as land-holder after his death. As laid down 
by Seshagiri Aiyar, J., in Sundaram Aiyar v. Kulathu Atyar’ 
a person can sue to recover rent which has accrued due to him as’ 
a land-holder, although his'estate as such may have terminatéd. 
The right to recover arrears of rent is a part of the estate of the 
deceased (in the personal sense not in the sense of the definition 
in S. 8 of the Madras Estates Land'Act) and is devisable by 
willy such a devise could*not possibly ‘be defeated by an order 
of the Collector deciding who shuuld succeed to the pesca: of 


_ ~ Jand-holder after his death. 





1, (1916) 1. L. R. 89 M. 1618=29 M. I. J. 505:=81 I. O, Bl, 
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The Collector's order is therefore not’ only’ not conclusive on 
the point, but has no bearing on it and cannot be the basis of an 
order of the court under Order 22 Rule 5 or| obviate the necessity 
for an enquiry thereunder. | - i i 

The words of the Rule are imperative | “ shall be determined ” 
and I think this presupposes an, enquiry in which any claimant 
shall be entitled to adduce evidence to support his claim. No 
such enquiry has been held here. I am fully ‘alive to the practical 
objections to compelling a court to conduct a long and complicated 
enquiry as a preliminary to a suit which may be of little value and 
importance, and which will not preclude further litigation on the 
very same question. But that is the law, and it must be followed. 


I would therefore set aside the order-of the Deputy Collector 
and direct him to enquire and‘determiné who is entitled to be 
brought on record as legal representative of the deceased plaintiff. 
Costs to be provided for in the: final decree. 


Krishnan, J :—We have first to deal with the preliminary 
objection taken by the respondent's vakil that, as the order sought 
to be revised is that of a Revenue Court no revision dies to the High 
Court and that if any revision lies at all, it ig to the Board of 
Revenue or to the District: Collector under S, 205 of the Estates 


_ Land Act. 


It-may be conceded that S.115 Civil Procedure Code does not 
of its own force apply to the proceedings of a Revenue Court. The 
Civil Procedure Code is applicable only to courts of civil jurisdiction 
—see the preamble to the Code—and S. 3 which enumerates the 
courts which are subordinate to the High Court and over which 
the High Court is empowerd by S. 115 to-exercise revisional juris- 
diction does not refer to Revenue Courts. Nevertheless 9, 192 cf 
the Estates Land Act has made S. 115 applicable to proceedings in 
Revenue Courts, That section says “subject to the other provisions 
of this Act and subject to the following modifications and additions 


, the provisions of the Code of Civil Procedure shall apply to all suits, 
_ appeals and other proceedings under this Act go far as they are not 


inconsistent therewith.” S. 622 of the old code corresponding to 
S. 115 of the New Code is-not one of the excepted sections men- 
tioned in the latter part of S. 192. S; 115, ‘Civil Procedure Code, 
would therefore seem to.apply to proceedings in a Revenue poin 
under the Estates Land Act, : Wi 
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It is however argued for the 1st’ respondent that S. 205 
of that Act properly applies and, as that section specifically 
provides for the revision of orders like the present one, the juris- 
diction of the High Court under S. 115 C. P. C., should be held 
to be excluded as being inconsistent with it, or ab any rate in 
the exercise of our discretion under that section, we should refuse 
to interfere. In considering this argument we have fitst to decide 
whether S. 205 can be applied at all. That section speaks 
of “any proceeding before a Revenue Official from whose decision 
no appeal lies.” The question whether S. 205 applies to orders 
in a rent suit depends upon the meaning we attach to the word 
‘procéeding’ in it. To avoid the serious anamoly of a conflict of 
decision in the same matter that may otherwise result from the 
Revenue authorities revising orders passed in rent suits in which 
the appeal lies from the final decreé to the Civil Courts, I think 
we may well hold that thé: word ‘proceeding’ refers to the whole 
proceeding and not to a part of it, or, in other words, ina rent 
suit, to the whole suit itself and not to any interlocutory. orders ` 


“init. If this is correct, as an appeal lies from the Revenue Offi- 


cer’s decision in, the suit, S. 209 will not apply to p roceedings 
in rent suits and S. 115 C. P. C. stands unaffected. 


“It is argued that this is giving too restricted a meaning to the 
term ‘ proceeding’ and that we should hold that it is not less 
extensive in scope than the word ‘case’ in S. 1150. P. O. 
The two words are not, analogous and are used in different 
connections, but even if we assume that, whit took place before 
the Deputy Collector in the present case can be treated as “a 
proceeding” by itself, the ‘gesult so far as the. applicability of 
S. 115 0, P, C. is concerned seems to be the same. It will only 
make S. 205 also applicable, and we have then a case of con- 
current jurisdiction both in the High Court under Section 115 
C.P, C., and in the Revenue authorities under Section 205 of 
the Madras Estates Land Act. There is nothing in Section 205 
which expressly excludes the applicability of Section 115 and, as 
the latter section is expressly made applicable to the Revenue 
courts by Section 192 we cannot treat it as impliedly abrogated by 
Section 205 when there is nothing strictly inconsistent between, 
the two sections. - 

The ext question is whether in the view that the Revenue 
authorities have co-ordinate jurisdictioa with the High Court in the 


` 
‘ t 
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. orange 
matter. we should not in thé exercise.of our ieoor leave it to 
them to revise the order ‘in question, I do not think so. To avoid 
the anamoly ‘pointed out above jt is certainly more convenient and 
proper that this court ‘should exercise its jurisdiction i in the matter, 
If a party has already elected his remedy by applying to the Re- 
venue authorities under S. 205 it may be a question whether 
interference under S, 115 C. P. C. should not be refused but 
such a difficulty does not arise here, 

The first respondent's Vakil relied on the pak in C. R P. 
No. 94 5 of 1916, unreported, and in Ram Dayal v. Ramadin } in 
support of his argument, In the former case which is a ruling 
of a single Judge of this court the learned Judge says “the 


learned Vakil for the petitioner has not-been able to point toany . 


section under which he can ask the High Court to revise the procee- 
dings of a Revenue Court,” His attention was not drawn to 8. 192 
of the Estates Land Act and his ruling therefore loses its authority. 


The case'in Ram Dayal v. Ramadin? arose under the 
North West Provinces Rent Act 12 of 1881, which though simi- 
lar in some aspects to the Act in this Presidency differs materially 
on the very point we have ,to consider here. The ruling was 
given in a rent case from which there was no appeal to the Civil 
Courts under S. 189 of Act 12 of 1881 the amount claimed 
being less than Rs. 100. Furthermore that Act has expressly 
excepted cases in which appeals lie to the Civil Courts from the 
decisions of the Revenue Officers under S. 189 from the scope 
' of S. 189 which gives the revisional power to the Board, The 
ruling therefore cannot be treated as in point here, 

I therefore agree with my learned brother that the preli- 
minary objection fails. The next point is whether on the merits 


this is a fit case for our interference in revision. On that point - 


also I agree with my learned brother because, when the Deputy 


Collector refused to consider the petitioners claim based on his 


alleged will and referred to a suit to establish its validity, he acted 
with material irregulartiy in the exercise of his jurisdiction. The 
order said to have been passed by the Collector in favour of the Lst 
respondent under S. 3 cl. 5 of the Estates Land Act, declaring 
her to be the land-holder in succession to the deceased plaintiff 
on which much reliance was placed the’ respondent before ug 


was not relied on by the Deputy Collector as the . „Pasis l 





; © 4. (1890) I. L. R.12 A, 198. 
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of his order, That order.itself is. not baldio us ami we can: there: 
fore hardly-decide the. exact effect of it: regarding the -arrears 
of rent sued for in this rent suit 702 of 1917. . Prima, facie the 
proper legal representative of the deceased plaintiff in ‘the suit is 
the man to whom the owhership of the rent has passed on plantiff’s 

death, and the petitioner alleges that-he is that. person who has 
become the owner under the will.. It may be that if the right to 


” continue the suit in the Revenue Court has passed to the respondent 


under the order of the Collector under S: 3 clause 5, she will 
be the proper legal representative irrespective of. the question of 
the ownership of the amouut sued for; just as the holder of a 
succession certificate for a-patticular debt will be in a -suit for 
that debt. The rights of the beneficial owner will not be. defeated 
as he could sue the person added as the legal representative, and 
recover from him, The legal representative, as defined in the 
Code, S. 2 clause 11 means’a ‘person who, 1n law represents the. 
estate of the deceased person ; ; 80 he need not necessarily be the 
beneficial owner of that ‘estate. But even if that be so the order 
of the Collector not being before us, ibis not possible to say. 
whether it refers to the. arrears of rent sued for and confers on. 


- the respondent the exclusive . right to continue the suit or not. 


Unless the declaration by -the Collector is given retrospective 
effect, it can scarcely affect the arrears of rent which had-already 
accrued and had been sued fot ; and there is no reagon to Suppose 
that such effect should be given to 1t, If the Collector’s order is 
to take ffect only from its: date, pstitioner will. be the land- 
holder gua the rent sued for,” under S. 3" clause 5, if the 
claim to collect it under the will is established. See Sundaram 
Aiyar v. Kulathu Aiyar +. 1, In that case it was -held that a person 
to whom arrears of rent - “were due was a land-holder though his 
estate had . terminated. “TE he is such a land- -holder, petitioner 


“will be the proper person to continue the suit under the Estates 


Land Act in the Revenue Court, I therefore agree that the order 
of the Collector under 5. 3 clause 5 is not shown to affect the 
question who the proper legal representative of the deceased 
plaintiff is and for the purpose of deciding it, it seems necessary 
that ‘the genuineness and the validity of ‘the petitioner's will 
should be enquired into: I therefore agree in the order propesed 


N 
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IN: THE ‘HIGH. COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JustIOg PHILLIPS AND Mr. JUSTICE 
KUMABASWAMI SASTRI. 


T. V. Yea Aiyar het Appellant ù (12th Defendant). 


The Madura Hindu ne -Rispondi (Plaintiffs and 
Nidhi Co., Ltd., through ` Defendants Nos. 1, 2, 5 to 
its sole Directors and 9 and 18). 
Proprietors R. M. P. ` 
V. M. Ramaswami 
Chettiar and others. . 

Mortgage—Prior and subsequent mortgagee—Suit for sale by prior mortgages 

against morigagor and puisne mortgagee—Decree.in Form 7, Appendia D of C.P.C. 

— Rights of puisne mortgagee—His claim not ‘salisfied—Fresh ‘suit by him for 


recovery of his morlgage amount—Matniainablity —C. P.C., 8, 74—Applicabitity’ 


—Res judicata. $ vite 

In a suit for sale on a mortgage brought by ‘a: prior’ mortgagee against the 
mortgagor and A, a puisne mortgagee, a decree was passed in Form 7, tAppendix 
D of the Code of Civil Procedure. That is, the decree declared the amounts due to 
plaintiff and A,'but directed the redemption only of plaintiff's mortgage and ordered 
the sale of the mortgaged properties only in the event of the amount of plaintiff's 
` mortgage not being paid. As regards the puisne mortgagee, A, the only right given 
to him by the decree was the right to share in the surplus, if any, arising out of 
the sale. The mortgagor sold the mortgaged property by a private sale and paid 
off the amount due to plaintiff decree-holder. Thé amount found to be due to A 
under his moitgage not having been paid, he instituted a suit for the recovery 
thereof against the mortgagor and the private purchaser from him. On the pleas 
being raised (1) that A’a remedy was to execute the decree in the prior suit and 8 
separate suit was barred under B. 47, O P.C. and (2) that the suit was barred by 
res judicata, held, (1) that A was not entitled “to execute the decree in the prior 
suit and 8. 47 had no application to the case; and (2) thatthe suit was not 
barred by res judicata because (a) it was beyond the pecuniary limitof the 
jurisdiction of the court which tried the prior suit, and (b)A was not in a 
Position to have his claim satisiled in the prior suit. C L. J. 160 foll. 


Second appeal against the decree of the District Court of 
Madura in A. S. No. 273 of 1916 preferred against the decree of 
the Court of the Temporary Subordinate Judge of Madura in O, 
S. No, 14 of 1916. 

K. 8. I ayarama Aiyar and T. L. Venkatarama Aiyar, for 
Appellant. 

0. V. Ananthakrishna Aigar and P. 8. Narayanaswami 
Aiyar, for Respondents. 

The Court delivered the following 

Judgments :—Kumaraswami Sastri, J. :—The 12th defend- 
ant is the appellant. Defendants 1 and 2 mortgaged certain items 

* 3, A. No. 1252 of 1917. 19th and 27th August, 1918. 
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of property to one Naga. Iver who filed 0. S. No. 61 of 1910 on the 
file of the Court of the Principal District Munsif of Madura 
to recover’ the sum due on his mortgage. He impleaded ;the 
puisne mortgagees, one of whom was the present plaintiff Nidhi. 


"A decree was passed in Form 7, Appendix: D of the Code of 


Civil Procedure. The amounts due tothe plaintiff in the suit 


` and the puisne mortgagee defendant were declared but the sale 


of the mortgaged properties was ordered only in case the defendant 
did not pay the amount found due to the plaintiff and the only 
right given to the-puisne mortgagees was to share in the surplus 
if any arising out of the sale. One of theitems of property was 
brought to sale in’execution of the decree but the plaintiff decree- 
holdér was satisfied as the amount due was paid under Order KAT, 
Rule 89 of the Code of Civil Proczdure and the sale set aside. 
The property was sold by private sale to the appellant. As he did 
not pay the amount found in O. S. No. 61 of .1910 to be due to 
the 1st respondent herein ‘he sued for the recovery of the amount 
due to him as his mortgagor. ‘Various defences were raised the 
chief of which were (1) that the remedy of the plaintiff was by 
executing the decree in O. S, No. 61 of 1910 and not by separate 


‘suit and (2) that the second suit was barred the matter being res 


judicata, The Subordinate Judge overruled the objections raised 
and passed a decree which was confirmed by the District Judge. 


‘I am of opinion that the decision of the lower courts is right. 


: No. doubt the present plaintiff Nidhi was a'party to'O, S: No. 61 


of 1910 as a puisne encumbrancer and the amount due to it was 
ascertained. The decree however did not direct redemption of 
the subsequent mortgagees and expressly authorised sale only in 
case the amount due to.the first mortgagee was cot paid within 
the time limited. The only right given to the puisne encum- 


.brancers was the right to redeem the first mortgage and on sale to 


share in the surplus sale proceeds in crder of priority. 


‘In Sarat Chandra Roy Chowdhury v. Nahapiet 1 the effect of 
a'decree drawn up under Form 7, Appendix D of the Code was con- 
sidered and Pugh, J. was of opinion that there was no right conferred 
in the mortgagee to get any relief at all if the mortgagor satisfied 
the first mortgagee's claim. He observed “ In my view, therefore, 
under the Code, second mortgagee is there simply for the purpose as 


it indicated by Brett and Mookerjee, JJ. in Mackintosh v. Watkins 2 





1. (1910) 1. L-R. 87 0. 907. .2, (1904) 1 Cal. L. J.-81. 
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of receiving any surplus sale proceeds or of redeeming, and that he 
cannot take any independent action and treat the decree as in 
other respects in his-favour.” Referring to! Kissory ‘Mohan Roy 
v Kally Churn Ghose 1 the learned J udge “distinguished the case 
on the ground that it related to a decree ‘passed as in the Original 
Side of the High Court and in Mackintosh y. Watkins 2 Brett, J. 
` tcok the view that the practice and procedure followed on the 


Original Side was not to govern decrees passed by Courts in the . 


. taofussil which are governed by the Civil Procedure Code and the 
Transfer of Property Act. ye 


In Mackintosh v. Watkins 2 it was held by Brett and 
` Mookerjee, JJ. that in a suit by a first mortgagee impleading the 
mortgagor and the puisne mortgagees the mortgagor cannot be call- 
ed upon to redeem the subsequent mortgagee defendants and that 
they are not entitled to have the property sold for non-payment of 
the sums due to them. Brett, J. observed that the object of 
impleading the pu'sne mortgagee was to enable the property to 


be sold free from his encumbrance and “ not to enable him to i 


practically obtain a decree against the principal defendant without 
bringing a suit properly framed for the purpose’. The learned 
Judge was also of opinion that such a ‘procedure would be opposed 
to the provisions of Chapter III of the Court Fees Act. Mookerjee, 
J. was of opinion that Ss. 86 to 89 of. Transfer of Property Act 
“ do not provide that the mortgagor may-be called upon’ by the 
decree nisi to pay to a puisne encumbrancer who has been joined 
as a party defendant, what may be found due to him on his mort- 
gage ; the mortgagor, therefore, cannot incur the liability to have his 
property sold by reason of non-payment of the dues of the subse- 
quent encumbrancer,” He held that if the mortgagor defendant 
pays to the plaintiff mortgagee what may have been found due to 
him, the property was not liable to be sold under the decree in the 
suit at the instance of the second mortgagee. In-Sururzigur Begum 
v. Baredakant Mitter 3 the same learned J udge was of opinion 
that if the. amount due to the first mortgagee was paid there can 
be no sale of the mortgaged properties and the puisne encum- 
brancers would obtain né relief in the suit. 

It is contended for the appellant that ina mortgage suit 
when puisne encumbrancers,are made parties defendants there ig 





1. (1899) I. L. R 220. 100. 2. (1904) 10... J. 31 at 85, 


3. (1910) 210. L. J. 563 at 57651.0 R. 87 Oal. 526, 
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a decree in favour of each of the mortgagees which can be execut- 
ed by “him and reliance has been ‘placed on Govinda Taragan v. 
Véeran tand the unreported decision in A. A, A. O. No. 87 of. 
1917. I do not think these decisions support the broad 
propositions contended for: ` The former case related to a suit for: 


redemption of a mortgage and it was held.that paragraph 2 of 


S,93 of Transfer of Property Act . did not take away the ` 


-right from the plaintiff*-mortgagor to apply for a sale. The 


learned Judge after discussing the right of the mortgagor and: 
mortgagee and “ where a decree is imperative there is no reason: 
why the decree should not be regarded as passed forthe benefit of” 
all the parties to the suit. ` They thought there was no reason ‘for 
holding that any of the parties to the suit who would be benefited 
by the sale cannot apply ‘for the enforcement of the decree. It, 
should be observed that the suit was between mortgagor and mort- 
gagee and no question aroseas tothe rights of puisne encum- 
brancers. The decree-.was for redemption and thes only 
question. was whether~it was open to the plaintiff in a 


l redemption suit to apply for sale under-Ss. 92 and 93 of the 


Transfer of Property Act. In the present case there is nothing 
in the decree directing the mortgagor to pay off the subsequent, 
mortgagees. The decree no doubt declared the amount due to 
them but this was only with the view of enabling them to share in 
the surplus should the property’ be sold owing to non-payment of 
the sum due to the plaintiff .who was the first mortgagee. _ The 
right of the subsequent’. mortgagees under the decrees drawn up 


according to Form 7 Appendix D of the Code of Civil Procedure is 


contingent on the property being brought to sale for non-payment 
of the sum, found due to . the plaintiff mortgagee and the decree 
cannot be-read as æ decree directing the mortgagor to redeem each 
ofthe puisne encumbrancers within the time limited for redeeming 
the first i mortgagee ‘and to entitle the puisne encumbrancer on 
default to, bring the property to sale for non-payment not of the 
sum decreed due to the first mortgagee but to each of them. , The 
utmost that can be said is that if the first mortgagee for some 


: reason or other does not apply for sale in spite of the fact 


that be‘has not been paid the mortgagees can apply for sale 


‘in order to work out the rights to share in the surplus if any. 


This is quite different from their applying to sell the-property to 





1." (1911) I. L. R. 86 M, 82. 
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discharge the amount declared due to each of them, If the 
mortgagor pays off the amcunt for which alone a sale in default 
of payment was directed it is difficult to see how under the express 
terms of the decree each puisne encumbrancer can come forward 
and ask for sale. No time is fixed in the decree for redeem- 
ing them. There jis no direction in the decree directing 
the mortgagee to pay them any amount and the righi to 
share which is dependent on there being a sale ania surplus 
after paying off the plaintiff mortgagee cinnot be enforced if for 
any reason the sale cannct take place at the instance of the 
plaintiff. Reference has been made to the English practice as 
set out in Platt v. Mendell 1, and Daniell’s Chancery Practice 
but it is unnecessary to consider whether having regard to the 
provisions of the Transfer of Property Act Courts in India can 
pass a decree directing plaintiff to redeem each of the puisne 
mortgages and direct a sale at the instance of each of them in 
case of his failure to doso. No such decree has been passed in 
the. present case. In Appeal against Appellate Order. No. 87 of 
1917 the sub-mortgagee applied to enforce the decree in favour of 
his mortgagor who was the mortgagee from the cwner of the pro- 
perty. All that was held was that he was entitled to apply for 
` execution and to work out his rights by the sale of the property. 
The sale was tobe for the amount directed in the decree to be 
' paid by the original mortgagor to the mortgagee who in turn 
sub-mortgaged the property to thé defendant. There is nothing in 
. the judgment which suggests that puisne mortgagees should be 
treated as decree-holders entitled to bring property to sale in 
default of payment of the sum declared to be due to them though 
the decree contains no direction that they should be redeemed or 
that property should be sold in default of payment of the sums 
declared to be due to the puisne mortgagees. The sub-mortgagee 
is an assignee of the original mortgagee and his being allowed tu 
work out his rights by doing what his mortgagor could have done 
would not confer similar rights on third parties claiming on their 
own right, 


As the 1st respondent was not entitled to execute the decree 
in O. 8. No. 61 of 1910, S. 47 of the Code of Civil Pocedure has 
no application. 








1 (1884) L B. 27 Oh. D, 246. 
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As regards the question of res judicata the present guit is 
beyond the pecuniary limit of the jurisdiction of the District Munsif. 
O, S. No. 61 of 1910 which was on the file of the District Munsif’s 
Court cannot render the present suit res judicata. Moreover as 
pointed out in Debendra Nath Sen v. Mirza Abdul Samed Seraji 1 
a suit by a puisne mortgagee who is a party to a prior suit by 
another mortgagee can only be barred if the puisne mortgagee is 
in a position to have his claim satisfied from the surplus sale pro- 
ceeds realised in execution of the decree on the prior suit. 


The second aippeal fails and is dismissed with costs. 
‘Phillips, J:—I agree. 
A.S. V. ; 


—_—_ 


PRIVY COUNCIL. 
PRESENT: —LORD SHaw, SIR JOHN EDGE, Mr: AMEER 
ALI AND SIR WALTER PHILLIMORS, BART. 
[On appeal from the High Court of Judicature at Fort 
: William in Bengal.) 


Sheikh Sharfuddin and anc ther |... Plaintiffs * (Appellants). 
V, 
. Samantha . Radha Churn Das ... ‘Defendants (Respondents). * 


and anott ers. 


r 

Revenue law of Bengal—Sale for arrears of Government revenue—“ Illegality " 
and “ irregularity "Distinction between them—“ Official Gazette '—Publiea- 
tion in vernacular Gazetie unnecessary—Bengal Land Revenue Sales Act, 1859 
(Act XI of 1859), Ss 8, b, 6, 88. 

Failure to notify in the vernacular Government Gazette the sale of an estate, 
the Government revenue of which exceeds Rs. 500 is not an illegality which per 
sé Vitiates the sale as haying been made ““ contrary to the provisions ’? of Act XI 
of 1859. ' 


Semble, that it is a sufficient compliance with paragraph 2 of 8S. 6 of that 
Statute if the sale has been notified in the Official Gazette published at Calcutta.. 
Plaintiffs were suing a trespasser to recover possession of 
their zemindari in the Balasore District of Orissa. Meanwhile 
there was default in payment of revenue, and the zemindari, the 
sadjama (revenue) of which was Rs 1,586, was put up for sale 
under Act XI of 1859. and purchased by defendants. Plain- 
tiffs brought the present suit to set aside the sale on the ground 
that it had not been notified in the Urya Government Gazette 
(although notified in that published in Calcutta). Before 1899 it 


“ * 18th June, 1918. 
1. (1909) 10 Ọ. L. J. 150, 
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“was the practice to notify such sales in.both. Gazettes, but from 


. 1895 'to 1911 publication in the vernacular'Gazette was discon- 


tinued under orders of the Local Government. The Subordi- 
nate Judge of Cuttack held that the vernacular Gazette was in- 
cluded in'the term “ Official Gazette ” in S. 6 of Act XI of 1859, 
and that in view ofthe Full Bench ruling in Lala Mobarak Lal 
v. Secretary of State 1, the omission to notify the publication in 
such vernacular Gazette was an illegality not cured by 8. 33. 
He therefore set aside the sale. “ab 


On the question of substantial injury ‘he observed “ Although 
- the property was sold at a much lower than its fair price had it 
been soldat a private sale, it cannot be said that the price was 
inadequate when it was made ata revenue sale and when the 
purchaser ‘knows that ‘he would have -a plunge into litigation 
before getting quiet possession.” The Calcutta High Court, 
(Richardson and Newbould, JJ.) reversed this decision : They held 
that the Full Bench ruling relied on by the Lower Court had 
been practically overruled by the Privy Council decision in 
Gobinda Lal v. Ramjanam Misir 2“ the effect of which” they 
observed, “ is to annul toa very. great extent the distinction 
between illegalities and irregularities ” ; that publication in. the 
| Calcutta Gazette was a sufficient compliance with S. 6 of the Act, 
but that even if it were not, 5. 33 applied to the' case and that the 
sale could not be set aside without proof of substantial injury ‘by 
reason of the irregularity complained of. 


Hence this appeal. 


AM. Dunne K.C.(Ramsay-with him) for appellants : The ‘case 
is outside S. 33 of the Act, but even if.that section applies, the 
plaintiffs have suffered substantial injury. As to this there are 
concurrent findings against us, but the first Court has adopted 
a wrong test- of what is fair price.” Our main ground however is 
that the Subordinate Judge was right in- holding that the failure 
to notify thé sale in the Uriya Gazette was an illegality which in 
itself vitiated the sale, The Act should be construed generously 
in favour of those whose property is sold. “Gazette” in 8.6 
includes Gazettes : the Legislature did not mean one Gazette only 
ma language which nine-tenths of the people do not: understand. 
Lala Mobarak Lal v. Secretary'of State Tis an express authority 


4. (1885) I. D. R 11 Cal. 200 2. (1898) D. R 201. A. 165. 
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in my favour: and Gobinda Lal v, Ramjanam Misir 1 though 
there are observations of the Board against me, was decided on an 
entirely different point, viz., that the ground of complaint had not 
been taken before the Gn aan 

{Their Lordships intimated to Kenworthy Brown who 
appeared for respondents, that they did not desire to hear argu- 
ment but would like a reference to any further authorities. He 
referred to Tasadduk Rasul Khan v. Ahmad Husain 2.) 

(Lord Shaw. That is a complete negation of the Indian case 
cited), 

Their Lordships’ judgment was delivered (18th June) by 

: Lord Shaw :—~This is an appeal from a judgment and decree 

of the High Court at Calcutta, dated the Ist July, 1913. That 
decree reversed a judgment and decree of the Subordinate Court 
of Cuttack, dated the 30th Marck, 1911. 

The suit was one to seb aside a sale for arrears of Gn 
ment revenue. The sale had been conducted under the provisions 


of the leading statute, Act XI of the year 1859, 


By’ S. 33 of that statute itis provided that no such sale 
“shall be annulled by a Court of Justice, except’upon the ground 
of its having been made,contrary ‘to the provisions of this Act, 
and then only on proof that the plaintiff has sustained substan- 
tial injury by reason of the irregularity complained of.” The 
defect of procedure which is said not to be merely an irregularity 
but to amount to an illegality is this ; that publication of the noti- 
fication of sale was necessary in the Urya Vernacular Government 
“ Gazette,” circulating in the district. By order of the Lieut- ` 
enant-Governor, manifestly made for purposes of public con- 
venience, it was provided that a notification of sales should not 
appear in that publication. On the hypothesis which is by no 
means admitted, that non-publication in the “ Urya Gazette ” 
was an irregularity, the question for the Board is whether this 
was an illegality, so as to make the sale “ contrary to the provi- ° 
sions” of the Act. 

It is admitted by Mr. Dunne, with his usual candour, i in the 
argument presented to the Board, that the main provisions appli- 
cable to the conduct of sales, namely, those of Ss. 3, 5, and 6 
of the statute, have been, in all points, complied with. These 
sections provide, not ouly for notification in the Official Gazette, 





1. (1893) L. BR. 20 I. A, T65. 2. (1898) L. R. 20 I. A. 176. 
g $ 


1 
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which is, on the proper interpretation of those sections, the ‘Official. 


Gazette published in Calcutta, but they algo make provisions for 
a local mode of communication in the particular district, viz, 
“in the language of that district, in the'office ‘of the Collector,” 
otherwise as set forth in S. 3.. § “2° ica 
' In these circumstances their Lordships are of opinion that 
“no ground has been made out in the present case for the argu- 
ment that this sale has-been made by procedure contrary to the 
provisions of this Act. rf 
There remains further the question of irregularity. Their 
Lordships are of opinion, not only that there has been no contra- 
vention of the provisions of the . statute, but that, even ‘if their 
view was that any irregularity had been “committed, upon which 


it is not necessary to enter, there has been no proof offered’ that" 


any substantial injury arose to the appellants in consequence of 

the irregularity complained of. RS i 
‘Their Lordships say no more upon the question, except that 

on the latter point all the Couris below are agreed, that is to say, 


that it is not established that the appellants bring forward a case . 


of any substantial injury attributable to the irregularity which 
they allege. ` The essential. conditions- for ‘setting aside the sale 
have accordingly not been satisfied. ` | 


In those circumstances their Lordships do not doubt that. 


the High Court have come to a correct conclusion, and-they will 


humbly advise His Majesty that. this appeal be- dismissed with 
costs. è ; 


Solicitors, for appellants — 7, L. Wilson & Co. 
_ Solicitors for respondents :—Ranken<Ford and Chester, 
A PP. ms 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— THE CHIEF: Justice AND MR, JUSTICE 
SESHAGIRI AIYAR. . Ce F ` : 
| O. Venkatachariar 


Appellant.* (Plaintiff). 
VD, bas a ad `a 


t. Narasimha ‘Aiyangar and others ,., Respondents (Defendants). 


Lease—' Kayom ‘-and ‘ saswathom’ in lease deeds—Construction—Lease in 
renewal of prior lease deeds—-Tenancy held'to be permanent in previous suit— 
Permanent tenancy — Denial of landlord’s title -to lands other ' than those in suit— 
Forféiture—Trasisfer of Property Act, 8.111 (g).- -— + 

* A, 8. No, 92 of 1917. ` * 28rd August, 1918. 
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Where in a leasa deed the, words‘ kayom ’ and ‘ saswathom * were used to 
desoribe the nature of the tenure, and the deed was in renewal of previous docu. 
ments and the tenancy was held to be permanent in a suit prior to the execution 
of the suit instrument. 

Held, that the intention was to confer a permanent tenure on the lassees. 

Effect of the words ‘ Kayom, and ' Saswathom ’ in lease deeds considered. 

In a suit by the plaintiff to recover ' jodi’ in respect of lands other than those 
jn suit which were also held on lease by the defendants, the defendants in their 
written statement denied the title of the plaintiff to the whole mitta 
(which comprised the suit lands also). Held, that the statement wae not such 2 
denial of the landlord’s title as to work forfeiture under S. 111 (g) of the T. P. 
Aot. : 

The doctrine of forfeiture embodied in S* 111 (g) of the T. P. Act should not 
be extended. 

Appeal against the decree. of the Court of the Temporary 
Subordinate Judge of Salem in O. S. No. 13 of 1915. 


V. C. Seshachariar, A. Krishnaswami Aiyar and K. V. Sesha 


f 


: Aiyangar for the Appellant. 


K. Srinivasa Aiyangar and B. Somayya for the Respond- 
ents. 

The Court delivered the following 

Judgment :—This is, an appeal from the judgment of the 


` Subordinate J udge of Salem ina suit brought by a mittadar to 


eject the defendants who claim to hold under a permanent lease. 


Two questions have been argued before us (1) whether the 
defendants hold on a permanent tenure and (2) whether, if they 
did so held, they have forfeited their tenure by renouncing their 
character as ‘lessees by setting up a title in a third person, within 
the meaning of S. 111 (g) of the Transfer of Property Act. 

As regards the 1st point, we have been referred to Rajaram 

Narasinga 1, Foulkes v. Muthuswamt coundan*, Venkata- 
ramana v. Venkatapatht 3 and Rama Atyangar v. ioe: Gurus 
swami Chetti 4 in which the meaning of the words ‘saswathom’ 
and ‘kayom’ occurring in leases have been construed, We donot 
think it necessary again to discuss the meaning of these terms or 
the correctness of the decision in Rajaram v. Narasingha 1; be- 
cause it has been abundantly established in later cases that, even 
if literal effect is not to be given to these words soas to involve asa 
necessary inference a permanent tenancy, yet the, surrounding 
circumstances may be looked at and a permanent. tenancy may be 
inferred from the use of these words, In the present case, we find 
that the lease in the suit was a renewal of previous documents, 


1 (1891) I. R.15 Mad. 199. 2. (1898) I. L. R. 21 Mad. 603; 8M. L. J. 207. 
3. (1915) 28 M. L. J. 510. 4, (1918) 85 M. L. J. 199. 
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. and’ that, previously to the arei: of ‘this instrument, the 
lessees had been held to hold ona permanent tenure in the suit 
of 1819. That consideration in our opinion is sufficient to show 
that it was intended to confer a permanent tenure in favour of 
the lessees by virtue of Exhibit J in ‘this case. Therefore on that 
ground, we agree with the learned Subordinate Judge. 


The next question is a somewhat interesting one which has 
been very ably argued by Mr. A. Krishnaswamy Aiyar for the 
appellant, namely whether the denial by the present defendants of 
the title under which the mittadar claims the whole mitta in a. pre- 
vious suit brought by the mittadar, not in respect of the suit lands, 
but to recover jodi in respect of certain inam lands in the mitta 
which were also held by the defendants, is a sufficient setting up 
by the lessees of a title in a third person to the suit lands. Mr. 
Krishnaswami Aiyar has argued that directly and by necessary 
implication the written statement in that suit Exhibit G should: 
be held to contain a setting up of the title.in a third person to 
-the suit lands, We asked him to cite the strongest cases which 
he could in support of that proposition and he referred us to Doe 
d Davies v. Evans 1,-Doe d Calvert v, Frowd 2 and Doe d Phillips 
v. Rollings 8, In every one of these ‘cases, the denial of title, 
whether it was direct or inferential, was in respect of leasehold 
premises, and there is no case in which a ‘denial of the landlord’s 
title to some other lands has been held to’ operate as a forfeiture 
of his title to the suit lands, merely because one thing would 
logically follow from the other. Mr. K, Srinivasa Aiyangar for 
, the respondents contended that the denial by the defendants of 
the mittadar’s right in the suit forthe jodi of the inam 
lands is consistent with the plaintiff's having the rights of 
a lessor in respect of the suit lands which he might have 
acquired in other ways than by transfer‘of the mittadar’s title 
from the plaintiff's predecessor to the plaintiff. The doctrine of 
forfeiture which is embodied in §.: 111 ‘of the Transfer of Pro- 
perty Act is not one to be extended, and we think we should be 
extending it if we were to treat the denial in-the written state- 
ment, Exhibit G, in this case as the sétting up ofa title of a 
third person to. the lands in-this suit. Mr. Srinivasa Aiyangar for 
the respondents desired to! take other objections but we do not 





‘1. (1841) 9 M. and W. 48=162 E.R. 21. (1828) 4 Bing. 557=180 E.R. 883 
8. (1847)4 0. B. eae J. 6. p. 268. 
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: think. it necessary to hear them, because on the ground which I 


have stated, we think that the appeal ae and must be dismissed 
with costs. : 
N. Vs " 3 


~ 





IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
[FULL BENCH J 
Pinia SIR Jony WALLIS, CHIEF JUSTICE, MR, JUs- 
TIOR AYLING AND MR. Justice SESHAGIRI ATYaR. | 
In the matter of Mr. A. Seetharamiah, Second Grade Pleader, 


< Practising in the District of Ganjam. 
Legal Practitioners’ Act (XVIII of 1879), Ss. 19; 18 and 14— Pleader convicted 
of keeping a common gaming house—Suspension from practice— Procedure. 
The conviction of a pleader under S. 6 of the Towns Nuisances Act (III of~1889) 


. for using his office asa common gaming house, implies a defect in character 


which unfits him to be a pleader within the meaning of S 14of the Legal Practi=: 
tioners Act | Having regard-to the fact that this was the first time that any such 
case came before the Courts, the High Court thought it sufficient to suspend the 
pleader from practice for a periođ of 6 months 

In a proceeding under S. 12 of the Legal Practitioners Act, the whole of the 
procedure presoribed with regard to charges under Ss. 18 and 14 need not be followed. 
Nor is the court, to-re-try the case which endej in a conviction of the pleader. The 
only question to be considered,is whether the offence of which the pleader has 
been convicted implies a defect of character unfitting him to be a pleader.- 


Case stated under S. 12 of Act XVIII of 1879 by the Dis- 
trict J udge of Ganjam. - | 
` Hon, The Advocate-General for the Government. 
K. Srinivasa Aiyangar for the Vakils’ Association. 
.K. V L. Narasimham for the Respondent Pleader. 
The Court delivered:the following 


Judgment :—In this case the District Judge of Ganjam has 


> reported to the High Court that the respondent has been con- 


victed of keeping a common gaming house in Berhampore Town," 
an offence under S. 6 of the Towns Nuisances Act, IIT of 1889, 
and sentenced to a fine of Its. 100., The District Judge has 
followed the procedure prescribed with regard to charges under 
Ss, 13 and 14 of the Legal Practitioners’ Act by issuing a notice, 
framing a charge and hearing the respondent although strictly 


speaking, that procedute is not required in cases, such as this, 


which come under $. 12 of the ‘Act, 59. 12 empowers the High 


` Court to “ suspend or diswiss any pleader or muktear holding a 





* Ref. Case No. 6 of 1918. j ' . 80th September, 1918, 
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certificate ‘issued under §.7 who is convicted for any criminal 


offence implying a defect in character which unfits him to bea | 


pleader or muktear, as the case may be.” The decision of the Privy 
Council in In the matter of Rajendra Nath Mukherjee! shows that 
we are not now to re-try the case but that the question before us is 
whether the offence of which the respondent has been convicted 
implies a defect of character unfitting him to be a pleader. 
Now, the offence is that the respondent who is a pleader of more 
than 20 years standing and, according to his own showing a man 
of considerable property, used the office which he rented for his 
business as a common gaming house and was discovered there at 
night with a number of people of all ranks of society with cards, 
cowries and other gambling instruments. Lord Esher M, R. in 
Inve Weare: Inve the Solicitors Act, 1888 2 which was a case of a 
solicitor who had been convicted of allowing houses belonging to 
him to be used as brothels indicated the considerations which ought 
to guide the court in those cases, He referred to the observations 
of Lord Mansfield in the earlier, case of In re Brounsali 3 that it 
is necessary that members of all branches of the legal profession 
should stand free from all suspicion, and pointed out that the 
Court had not only to consider the solicitor's duties to his clients, 
but also whether his conduct was of such 8 personally disgraceful 


character that he ought not to remaina member ofa strictly 


honourable profession, and that other members of that profession 
ought not to be called upon to enter into that intimate intercourse 
with him that is necessary between two solicitors even though 
they are acting for opposite parties. We think that the offence of 
which the respondent has been convicted is one which affects his 
character and the learned Advocate-General has shown that this 
is certainly so according to Hindu ideas, 


: We think that in the circumstances we are bound to deal 
with him under the Legal Practitioners Acs and we have care- 
fully considered what the sentence should be..: This is the first 
time that any-such case has come before the Court and it is 
possible that the pleader was not fully alive, as he ought to have 
been, to the gravity of his conduct. We think it is sufficient to 


direct in this case that he be suspended from practice for 6 
months. But this is not to be regarded as a precedent in future 





1, (1899) L D. R. 22 All. 49. : 2. (1898) 2 Q. B. 489, 
8, (1778) 2 Cowp. 929: 98 H. R. 1385. 
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” cases which may come before the Court, The respondent must 


also pay the costs of the day. 
A. V. y. f 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Peusent: Mr. Justice PHILLIPS AND MR. JUSTIOB 
KUMARASWAMI SASTRI. 


" Chinnaswami Reddi ... Appellant * (Plaintiff) 


v, < 


_ Krishnaswami Reddi and others ... ` Respondents (defendants) 


Indian Contract Act, 9. 64—Sale of mìnor’s property by guardian—Sale not 
binding on the minor—Sale amount utilised for purchase of other property for the 
minor—Whether the vendee from the guardian entitled to claim the property 
bought bythe minor—Suit by vendee from guardian for possession—Plea o f ward 
since attained majority, of invalidity of sale, whether competent, if his right to sue 
barred under Art. 44, Limitation Act—Proper decree. ` g 

Where a guardian- sells his ward’s property for purposes not binding’on the 
ward and the sale price is utilised for the purchase of lands for the ward, not 
contemplated at the time of the sale, the lands so purchased for the ward do not 
constitute “the benefit” within the meaning of S. 64 of the Contract Act and need 
not ba conveyed to the vendee from the guardian, when the ward avoids the sale 
by the guardian. aa ee : 

Per Kumaraswami Sastri, J.—Ordinarily the benefit which a party receives 
when he sells property is the money which the vendee pays. Any profits which 
the vendor mizht make with the moneys would be too remote in estimating what 
he has to return in case he is entitled to avoid the sale and elects to do so. Where 
however for the protection of a purchaser contracting with a guardian or a qualified 
owner a partioular dealing with the money was in the direot contemplation of the 
parties such as the purchase of other lands with the consideration and the money 


‘is so applied, the benefit which the other party obtains will be the land or other 


property acquired with the consideration. 

Where the vendee from the guardian under a voidable sale sues to recover 
possession of the property three years after the ward attained majority it is open 
to the defendant to set up the plea of the invalidity of the sale in defence though 
a suit by him as plaintiff to avoid the sale would be barred under Art, 44, Limi- 
tation Act. b 

Tn this cage their Lordships directed that on payment of the value of the 
property by the defendant within a specified time the plaintiff’s suit should be l 
dismissed and tbat in default  dectee for possession should be passed ag prayed 
for by the plaintiff. - 


Second appeal against: the decree of the District Court of 


` Chingleput in A. S. No. 304 of 19 14, preferred against the decree 


of the Court ‘of the District Munsif of Poonamalle in O. S. No. 67 


of 1912. 
* 9, A. No. 1470 of 1916. 4 - Slat July, 1918. 
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The : Hon. The Advocate-General -and 4. C. Sampathu Ohionaswami 


Aiyangar, for Appellant. aog 
G. S. Ramachandra Aiyar, for Respondent. Krishna- 


The Court delivered the following Reddi. 
Judgments :—Phillips, J:—Apart from ‘the fact that the Phillips, J. 
plaintiff has by his action precluded the court from ordering an 
exchange between the parties of the lands sold to plaintiff by the 
mother òf defendants 1 and 2, and the lands purchased by her in 
Sriperumbudur, I think that it follows from the finding that the 
purchase of the lands in Sriperumbudur was not contemplated at 
the time of the sale. to plaintiff, that those lands do not constitute 
the benefit received by defendants 1 and 2 from plaintiff within 
the meaning of S, 64 of the Contract Act. I therefore agree in 
the order proposed. E 
Kumaraswami Sastri, J:—The plaintiff is the appellant, He pai 
sued for possession of the house-site specified in the-plaint. The Sastri, J. 
case for the plaintiff is that the mother of the lst and 2nd 
defendants acting as their guardian sold to him certain properties 
consisting inter alia of the site specified in the plaint for the pur- 
pose of purchasing other properties, that the defendants have not 
put plaintiff in possession of the property claimed by demolishing 
the building on the site as agreed upon. Defendants 1 and 2 con- 
tested the suit on the ground that the sale;deed executed by their 
mother is invalid and inoperative and would not bind them and 
that plaintiff has no right to the relief claimed. The defence of the 
3rd and 4th defendants who claimed an interzst in the buildings 
on the site is not material for the purpose of this appeal. 
The District Munsif held that the sale by their mother as 
their guardian was not binding on the defendants 1 and 2 and 
dismissed the suit on this ground. He was of opinion that the 
purchase of the lands subsequently purchased was not settled at 
the time of the sale by defendants’ mother and that it is probable 
that the plaintiff prevailed upon the defendants’ maternal cere 
father to enter into the transaction. 
On appeal, the District Judge held that ths sale was not bind- 
ing on the defendants 1 and 2 as it was not necessary or bener 
ficial. and dismissed the appeal. 
The contention for the appellant is that it was not open 
to the 1st and 2nd defendant to keep the lands purchased with 
the sale proceeds of the family lands and to repudiate the sale 
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by their mother rade with the object oi. er other lands 
and that under S. 64 of the Contract Act, a person who seeks to 
avoid a voidable transaction should restore any benefit he has 
received as a condition precedent to such avoidance. It is also 
argued that the District Judge was wrong in thinking that the 


‘ recital in the sale deed by defendants’ mother to the effect that 


lands in Sriperumbudur were to be purchased was insufficient as 
the particular lands sictually purchased were not specified. 


There can be little doubt that under S. 64 of the’ Contract 
Act a party seeking to avoid a voidable transaction is bound to 
restore any benefit he hag received from the other party and the 
question is whether in the present case, lands actually purchased 
in Sriperumbudur can be said to be the benefit which the de- 
fendants 1 and 2 received in respeet of the sale by their mother 
as their guardian, 

Ordinarily, the benefit which a party receives when he sells 
the property is the price which: the vendee pays, Any profits 
whichthe vendor might make with the moneys would be too remote 
in estimating what he has to return in case he is entitled to 
avoid the sale and elects'to do so. “Where however for the protec- 
tion of a purchaser contracting with a guardian or a qualified 
owner, a particular dealing with the money was in the direct 


‘ contemplation of the parties such as the purchase of other lands. 


with the consideration and the money is so applied, the benefit 
which the other party obtains will be the land or other property ` 
acquired with the consideration: There must, in my opinion, be 
something mere than a mere application of the consideration in 
a particular way in order to entitle the purchaser to claim restora- 
tion of the properties acqiired with the consideration paid by 
him. S. 35 of the Transfer of Property Act makes this’ clear. 
It requires that the benefit received should be part of the same 
transaction and should be direct, The authorities cited by the 
learned Advocate-General do not support the view that the purcha- 
ser is entitled to follow up properties purchased with the consi, 
deration irrespective of whether there was any arrangement or not. 
In Rabia Bi v. Angappan 1, it was held that the guardian 
of a Mahomedan minor is not entitled to mortgage. her properties 
for the purpose of acquiring other properties but that if the minor 
disclaims liability to pay the mortgage monies, she must give up 
1, (918) 21, W. 869, 
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her rights in the property so purchased. She was directed to execute 
a conveyance of the property to the mortgagee, If was assumed 
that the benefit was the purchase of other lands and “there 
was no discussion of the question, In Sinaya Pillai v, 
Munusami Ayyan 1, Tejpal v. Ganga ?, and the Eastern Mort- 
gage and Agency Co., Ltd. v. Rebati Kumar Ray 8, it was held 
that any benefit received should be restored, In these cases it was 
the consideration paid that was to be refunded. There can be 
little doubt that if the purchase of the land at Sriperumbudur was 
the benefit contemplated by the parties and arose in connection 
with the same transaction as the sale of ancestral properties by the 
minor's mother, the plaintiff would be entitled to a conveyance of 
the properties so purchased. Otherwise all that he would be 
entitled to is repayment of the consideration he paid. 


The difficulty in the present case is that both the lower 
courts de not believe the evidence of the plaintiff and find that-the 
purchase of the lands which were actually purchased were not in 
the contemplation of the parties at the time of the sale to plaintiff. 
The Dt. Judge disbelieves the evidence of the plaintiff and his 
witnesses that there was an understanding at the time of the sale 
that lands in Sriperumbudur should be purchased with the con- 
sideration and believes the evidence of Sami Reddi, the Ist defence 
Witness, that it was only subsequent to the sale that plaintiff 
refused to pay the consideration unless lands were purchased and 
and that it was at his pressure and refusal to “pay, that lands 
were purchased. The plaintiff executed an unconditional demand 
promissory note for the consideration and could have been sued on 
the note and the fact that there isa recital in the sale deed to 
plaintiff that it was intended to purchase Jands would not entitle 
plaintiff to withhold payment of the note-if the vendor changed 
her mind, and decided to invest the monies in any other way, The 
lands were purchased at Sriperumbudur cn'‘the 4th March 1908 
while the sale to plaintiff was on the 22nd August 1907. I do not 
think we can say that the findings of the lower courts were based 
on no evidence and on those findings. it cannot be said that the 
purchase of the lands under Ex. C was part of the same transaction 
as the sale of lands under’Ex. B, The plaintiff would therefore 
be entitled only to the return of the’ consideration paid by him. 


el, 
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It has been argued that as the suit by the lst defendant to 
set aside the sale-deed Ex, B and to recover possession of proper- 
ties other than the plaint properties covered by it was dismissed 
as. barred, the plaintiff is entitled to possession of the suit proper- 
ties as the right to avoid the contract is at an end owing to the 
impossibility of placing the parties in status quo ante, I do not think 
there is anything to prevent the plaintiff from giving back the 
properties in his possession though the suit of the lst defendant was 


‘ dismissed as barred. He is the plaintiff and the defendants are in a 


suit by him for possession entitled to plead the invalidity of the sale 
by their guardian. The fact that they cannot sue to recover an item 
of property wrongfully alienated by their guardian cannot affect 
their right to remain in possession of properties not delivered to 
the possession of the purchaser. There is no authority for the 
proposition that on the expiry of the period specified in Art. 44 
of the Limitation Act, the purchaser from the guardian is of right 
entitled to possession of properties in the possession of the ward. 

No doubt the right to avoid a contract depends on the power 
of the Court to put the parties in the same position as they would 
have been if the transaction had not been ‘entered into, but the 
plaintiff cannot be heard .to say that he will not do something 
which is within his” competence and claim the enforcement of a - 
voidable transaction on the, ground that the parties cannot be put 
in status quo ante because of his unwillingness to do equity. - 

The plaintiff is in possession of other properties conveyed 
to him: he values the site at Rs, 250 and the value is not 
disputed in the written statement or in the evidence. I am 
of opinion that the plaintiff is entitled “to a return of Rs. 
250 in case the defendants elect to keep the house site 
claimed. I would set ‘aside the decrees of the lower Courts 
and direct that on payment by the defendants 1 and 2 of Rs. 250 
in three months the plaintiff's suit is dismissed, each party bearing 
his own costs and that in default a decree be passed for possession 
as prayed with costs throughout, 


C. A. 5. 


r 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
' PRESENT :—SRi JOHN WALLIS CHIEF JUSTICE AND MR. 
JUSTICE SESHAGIRI AIYAR. 


- Lanka Lakshmanna and another ... Appellants * (Plaintiffs.) 
‘ v | 
Lanka Vardhanamma and another... Respondents (Defendants.) 


Evidence Act, 8. 88—Hvidence of witnesses given in an enquiry by the Sub- 
Registrar under S. 41 (2) of the Registration Act (XVI of 1908)—Admissibility 
in evidence in subsequent suit between the same parties, when witnesses are dead, 
ete-—English and Indian Law. 

The evidence of witnesses examined in an enquiry held by a Sub-Registrar 
under B. 41 (2) of the Registration Act as to the genuineness of a will, is admissi- 
ble in evidence in a subsequent suit between the same parties raising an issue as to 
the genuineness of the will, if it is proved that the witnesses are dead at the 
time ofthe suit and that the adverse party at the enquiry before the Sub- 
Registrar had an opportunity of cross-examining the witnesses. 

English and Indian Law on the subject compared. 


Appeal against the decree of the Court of the Subordinate 
Judge of Kistna at Ellore dated 7th April 1917 in O. 8. No. 32 of 
1916. 

K. Srinivasa Aiyangar, B. Narasimha Row and K. 8, Arava- 
mudu Aiyangar for the Appellants. 

G. Venkataramiah for the Respondent. 

The Court delivered the following 

Judgments :—The Chief Justice —Objection has been taken 
in this case that the Subordinate Judge has wrongly admitted in 
evidence depositions of persons dead at the date of the trial, which 
had been made by them at an enquiry held by the Sub-Registrar 
under S. 41 (2) of the Indian Registration Act (Act XVI of 1908), 
when the will or authority to adopt which is in question in this 
suit was presented for registration. Such depositions have been 
frequently admitted and acted on without objection, but there is 
no authority on the point, and it is necessary to consider the ques- 
tion of their admissibility under S. 33 of the Indian Evidence Act. 
It may be said at the outset that the legislature clearly intended 
to give a wide scope to the section’and to go beyond the English 
law, because it renders admissible, not only evidence given by a 
witness in a judicial proceeding, but also evidence given by a 
witness “before any person authorised by law to take it,” and 
also provides that a criminal trial or enquiry shall be deemed to be 
a proceeding between the prosecutor and the accused within the 
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meaning of the section. In- the earliest case, Godbolt 326 and 
3271 it was laid down that, when a witness was dead or could not 


be found, “his deposition in an English Court in a cause betwixt 


_ the same parties, plaintiffs and defendants, may be allowed to 


be read to the jury.” Taylor on Evidence, paragraph 464 says 
“Where a witness has given oral evidence under oath in a judi- 
cial proceeding, in which the adverse litigant had the ‘power to 
cross-examine, the testimony so given will, if the witness himself 
be incapable of being called, be admitted in any subsequent suit 
between the same parties or those claiming under them, if. such 
suit relate to the same subject or substantially involve the same: 
material questions,” The Indian Evidence Act (Sec. 1) applies 
to “judicial proceedings in or before any court,” and accordingly 
S. 33 deals with the admissibility of previous depositions “in a 
subsequent judicial’ proceeding,” that is, in a judicial “pro- 
ceeding arising subsequently to the making of the deposition, But ` 
the previous deposition need not have been made itself in a 
judicial proceeding, According to the language of S. 33, it is 
sufficient if it was made in a judicial proceeding or in such 
circumstances as to make it ‘‘ evidence given by a witness before 
any person authorized by law to take it.” Now the word evi- 
dence ig defined in S.°3 as meaning and including “all statements 
which the Court permits or requires to be made before it by 
Witnesses in relation to matters of fact under enquiry, ” and 
“court ” is defined as including “ all persons except arbitrators 
legally authorized to take evidence,” and the Sub-Registrar is a 
person authorized to take evidence within the meaning of these 
definitions under the provisions of the Indian Registration Act, 
which are referred to below, as he is a person authorized to take 
statements from witnesses in relation to matters of fact under en- 
quiry before him. . . 

The only remaining question is whether the provisoes to S. 
33 were satisfied (1) that the former proceeding was between the 
same parties, or their representatives in interest, (2) that the 
adverse party in the first proceeding had the right and opportunity 
to cross-examine and (3) that the questions in issue were substan- 
tially the same in the first as in the second proceeding, 

For the purpose of answering this' question, it is necessary to 
examine the statutory provisions regarding the proceedings of the 
Sub-Registrar under S. 41 (2) of the Act. That section imposes 


TT OE DD OO gagana 
1. 8.0.73 E. R. 192, 198. 
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on him the duty of registering the will if he is satisfied that it 


was executed by the testator, that the testator is dead, and that ` 


the person presenting it claims as executor or otherwise under the 


will. S. 63 gives the registering officer power to administer oaths ` 


at his discretion to persons examined before him and to record 
their statements, and S. 36 provides for the summoning of. wit- 
nesses at the instance of persons presenting any document for 
registration or claiming under any document which is capable of 
being so presented, and also provides for enforcing their attendance, 
etc., in the same manner as. in suits: before civil courts. Under 
S. 69 (j) which authorizes the ‘making of rules g genaraliy 
regulating the proceedings of the Registrars and Sub-Registrars,” 


rules have been made as to “the enquiry contemplated by 5S. 41 > 


(2) of the Act.” Rule 69 requires the registering officer to whom 
the will is presented for registration to fix a day for-such enquiry 
and to cause notice of the enquiry (a) to be served on persons to 
whom in his opinion special notice should be given and (b) 
to be published (1) in the District Gazette and (2) in the 
villages where the testator lived, where interested parties 
may” reside, and where the property of the deceased is situat- 
ed. Rule 70 requires him to summon witnesses, not only af 
the desire of the persons presenting the" will—as he is required to 
do by S. 36 of the Act, but also at ‘the desire of persons who 


object to registration on the ground that the will was not execut- 


ed by the testator or that he is not dead, or that the 
person presenting it is not entitled to present it under S. 40, 
. that is to say, that he does, “not claim under it as executor 
or otherwise. Rule 168 shows’ that the rules contemplate 
that the parties may be represented by counsel, as it prohibits 
"any but licensed practitioners from appearing, at the enquiry, 
and rule 72 (1) requires ‘the registering officer to prepare 
and place on record a memorandum in English containing 
a summary of the evidence and the reasons for registration 
or refusal as the case may be. There is an appeal from his 
order to the Registrar under S. 72 (i) of the Act. 


In construing the provisoes to $. 33 it is important to remem- 
ber that 8, 33 is applicable even where the earlier proceeding was 
not a judicial proceeding and therefore that the section contem- 

` plates that the provisoes may be satisfied and the evidence at the 
earlier enquiry be admissible even where that enquiry does not 
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satisfy all the requisites of a judicial proceeding. We should, there- 
fore, be on our guard against construing the language of the 
the provisoes so strictly as to exclude evidence at all inquiries 
which are not judicial proceedings, and we have not to consider 
whether the enquiry is or is not a judicial proceeding as in Queen 
Empress v, Tulja 1, Atchayya v. Gangayya 2, or whether or not 
the dcctrine of absolute privilege applies to statements made at it; 
as to which see Krishnamal v. Krishna Aiyangar 3, and Qo- 
partnership Farms (Limited) v, Harvey Smith 4. 


Approaching the question in this way, I think the first and 
third provisoes to 5. 34 are satisfied when, as in the present case, 
the parties to the suit, or those whom they represent, were array- 
ed against each other at the enquiry before the Sub-Registrar, the 
one side upholding the genuineness of the will with a view to its 
registration 4nd the other side attacking it, and that the enquiry 
must be considered to have been between the same parties and 
substantially about the same question. 


There only remains the question whether the adverse party 
at the enquiry had the right and opportunity to cross-examine so 
as to satisfy the second proviso. This has all along been regarded 
as the leading test, as .stated in Buller’s Nisi Prius 239 
(1793) “A deposition cannot be given in evidence against 
any person that was nota party to the sujt; and the reason is, 


because he had not liberty to cross-examine the witness; and it- 


ig against natural justice that a man should be concluded by 
proofs in a cause to which he was not a party.” Now it is to be 
observed that, while, under the Act and the Rules made pursuant 
to it, the parties propounding the will for registration and opposing 
it both have the right to have the witnesses summoned (Rule 69) 
and the registering officer is required to “prepare and place on 
record a memorandum in“Hinglish containing a summary of the 
evidence,” thé rules do not provide expressly either for the ex- 
amination or cross-examination of the witnesses summoned on 
either side, But these provisions for summoning the witnesses and 
recording their evidence in my opinion necessarily imply that 
they are to be both examined and cross-examined in the ordinary 


“way, especially as the rules contemplate that the parties may 


appear by counsel. Otherwise, their statements could scarcely 








1. (1887) 1. L R.12Bom.86. | 2. (1892) I. L. R. 15 Mad. 188. | 


8, (1912) 28. M. L.J. 80. 4. (1918) 84 Times L, R. 414. 
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be referred to as evidence in the Rule, or form the basis for the 
summary of the reasons for registering or refusing to register 
which the registering officer is required’ by the rule to record. It 
is also the invariable practice for the witness at these enquiries to 
be cross examined and, as has been said, the practice of the court 
is the law of the court. It would, I think, be very unfortunate if 
we had been compelled to hold otherwise, as owing partly to the 
fact that moffussil wills do not require probate, suits'as to wills 
not infrequently come on for trial when nearly all the parties 
acquainted with the facts are dead. e 
f I have dealt with the question at length because of its 
importance, but I do not think that, if the depositions made before 
the Sub-Registrar were excluded, it would make any difference 
in the present case. Í 
[The rest of His Lordship’s judgment deals with the evidence 
in the case and is not material to this report—Rep. ] 
~ The appeal is dismissed with costs. 
Seshagiri Aiyar, J:—I agree. 
A.V. V. 
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IN THE HIGH COURT OF JUDIGATURE AT MADRAS. 


PRESENT :—SIR JOHN WALLIS, CHIEF JUSTICE, AND MR. 
JUSTICE SESHAGIRI AIYAR, ~ 


Garuda Sanyasayya f ... Appellant * (1st Defendant.) 
v, 
Nerella Murthenna and others ... Respondents (Plaintiffs, Nos. 


1, 8 and 4 and 2nd Deft.) 


C. P.C., S. 92—Charity—Sait in respect of Persons having mberesi” in 
charity-—Meaning—Hindu Law—Debits—Son's liability for amounts collected by 
father as trustee and misappropriated by him—", Avyavaharika ” debts—Mean. 
ing—Trustee—Suit for account—Period of accounting—-Court’s power to limit. 

Persons who are residents of the locality in which a choultry is situated and 
are members of the community for whose benefit the ‘choultry was founded have 
a sufficient ‘interest’ therein within the meaning of 8.920.P.0., and are 
entitled to institute a suit under that section in respect of it. 

Under the Hindu Law, a person is liable to’ account for amounts collected. by 
his father and grandfather in their capacity as trustees but subsequently mis- 
appropriated by them. ‘The fact that the misappropriation would amount to a 
criminal oftence does not affect his liability. 

_ Meaning of ‘' Avyavaharika ” debts.in Hindu Law. 

Courts have a discretion in fixing the period for which accounts should ba 
rendered by a trustee of a oharity. . 

* A.S. No. 880 of 1917. Bist July, 1918. 
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In a suit against a Hindu for an account of monies collected by himself, his 
father and grandfather in their capacity of successive trustees of a charity and not 
accounted for, their Lordships held thé ‘defendant liable only for collections mada 
during 12 years. prior to suit, though the period of mismanagement related to a 
much longer period 


Appeal against the decree of the District Court of Vizagapatam 
in O. 8. No. 2 of 1916. 


P. Narayanamurthi, for Appellant. 

V. Ramesam, for Respondent. 

The Court delivered the following 

Judgment :—This is a suit for the removal of the Ist 
defendant from the trusteeship of a certain charity and for settling 
a scheme of management. The District Judge directed his 
removal and framed a scheme. In the appeal to this court a 
large number of questions were argued. We.agree in the main 
with the conclusions on facts come to by the learned District 
Judge. We hold that there wasa dedication of the choultry to 
charity under Ex. E. We see no vagueness in the trust-deed and 
we further agree with the District Jadge that the whole of the 
choultry, not simply a portion of it, wis dedicated to the charity. 


Mr. Narayanamurthi argued two questions of law, on which 
it is necessary tosay a few words. We do not agree with him that 
the plaintiffs are not entitled to institute the suit under 8. 92 
of the Civil Procedure Code. They are residents of the locality in 
which the choultry is situated and are members of the community 
for whose benefit the charity was founded. In our opinion, these 
facts give them sufficient interest to institute the suit, The second 
question relates to the liability of the 1st defendant for the 
application of the funds of the charity by his grandfather and 
father. It was strenuously argued before us that the 1st defendant 
is not Hable because his father and grandfather must be deemed to 
have criminally, misappropriated the funds. The facts are, the 
grandfather fcr sometime conducted the charity. Later in his life, 
he neglected it and appropriated the income to his own use. The 
father who was under the deed of trust entitled to the office of 
the trustee never applied the income for purposes of charity. In 
our opinion the exceptions contained in the text of Usanas quoted 
by Vignaneswara do, not cover the present case. 

After enumerating in the same language as the other Rishis 
the categories of father’s debts for which the sons are not liable, 
Usanas and Vyasa add a supplementary category of debts which 
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are Avyavaharika and ‘Vignyaneswara follows him in this. There 
has been much difference of opinion as to the meaning to be given 
to this word. ‘Literally it means not usual. or businesslike but 
having regard to the context and to the fact that this category was 
introduced by these two Rishis alone as supplementary ‘to the 
categories given by the majority of the Rishis" most of which re- 
late to debts of an objectionable character, we agree with Mooker- 
jee, J., in Chhakauri Mahton v. Ganga Prasad 1, in preferring 
Colebrooke’s translation “not opposed.to good morals.” -The 
decision in Durbar Khachar v: Khachar Harsur 2, strongly relied 
upon by the learned Vakil for the appellant seems to have been 
doubted in Ramakrishna Trimback v. Narayan 3, and has nob 
been accepted as good law in Chhakawrt Mahton v. Ganga Pra- 
sad 1, and in Sumer Singh v. Liladhar 4, and Venugopala Naidu 
v.. Ramanadhan Chetty 5. We prefer to follow these latter deci- 
sions. At the same time we are not prepared to say with Sadasiva 
Aiyar, J., in the latter case that every obligation “which is support- 
able as valid by legal arguments and on whicha -right could be 
established in the creditor's favour in a court of justice,” will be 
binding on the son. It was the duty of the trustees to collect the 
income and their subsequént misappropriation of it does not affect 
` the liability to account which they incurred by reason of the collec- 
- tion. The fact that the misappropriation amounted to a criminal 
offence appears to be irrelevant. r 


In our opinion the son is accountable for the misappropria- 
_tion of the trust funds by his father and grandfather. The subtle 
distinction drawn between accountability and debt by Mr. 
Narayanamurthy does not commend itself to us. 


The further question is whether the 1st defendant should be 
held liable for all the collections not accounted for by his predeces- 
sors. He succeeded to the office of trustee two years before the 
suit. His father succeeded to the trusteeship i in 1884 and was the 

. manager of the family and’ of the charity until 1914. In our 
opinion the 1st defendant should be made liable only for collections 
during the last twelve years. It is not denied that courts havea dis- 
cretion in fixing the period-for which accounts should be rendered. 
In The Attorney-General v. Mayor, etc., of Hzeter 6, Sir Thomas 


1, (1911) I. L. R. 39 0. 862, 869. 2. (1908) I. L.R 82 B. 348. 
3. (1916) I-L. R. 40 B. 196. - 4. (1911) L. D.R, 88 A. 472. 


5. (1912) I. L. R. 8T M, 458. 6. (1826) Jacob p. 443=87 E. R. 918. 
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Plumer, Master of the Rolls, said :—“ It has, I think, been pro- 
perly stated on both sides, that there is no fixed limit of time in 
directing an account against a trustee of a charity. Notwith- 
standing the case which has been cited from a very inaccurate 
book, the statute of limitations is not the rule.” * * * * It 
does not, however, follow that relief will be given after a great 
length of time, it being the constant course of Courts of Equity 


to discourage stale demands ; even in cases of fraud, in which, if ` 


recent, there would have been no doubt lapse of time has induced 
the Courts to refuse their interference. In cases of charities this 
principle has often been acted on. When there has been a long 
period, during which a party has, under an innocent mistake, 


. misapplied a fund, from the laches and neglect of others, that is, 


from no one of the public setting him right, and when the accounts 
have in consequence become entangled, the Court, under its 
general discretion, considering the enormous expense of the en- 
quiries, the great hardship of calling upon representatives to refund 
what families have spent, acting on the notion of its being their 
property, has been in the habit, while giving the relief, of fixing a 
period to the account.” In the present case the lst defendant'g 
grandfather and father have been left in the sole enjoyment of the 
charity properties without being called upon to account for their 


administration. The Ist defendant himself has not been shown i 


to have been benefited by their conduct. 

In these circumstances we have decided to fix twelve years as 
the limit of time for which accounts should be rendered by the 
Ist defendant- Subject to this modification the appeal will be dis- 
missed with costs of the plaintiffs to come out of the charity, 
We may mention that in the framing of the scheme Ist defen- 
dant may be nominated, if otherwise not disqualified to, be one of 
the trustees of the charity. 

A. S. V, 


A 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


PRESENT Ma, JUSTICE PHILLIPS- AND Mak, JUSTIOE 
NAPIER. | 
Mogal Beg and-another ‘... Accusediin Calender Case No, 21 
of 1918 on the file of the court 
of the Stationary 2nd Class 
Magistrate of Repalli.* 

Criminal Procedure Code, Ss. 480, 488 and 489—Revision on a report for orders 

by the Sessions Judge against an order of acquittal— Competence — Inter- 
ference—Serious injustice due to error of law. 

The High Court has jurisdiction to entertain a, ‘revision application against 
an order of acquittal on a report for orders by the Sessions Judge under S. 483. 
But the order of acquittal will not be interfered with, unless serious injustice has 
been caused by error of law. 

Case referred for the orders of the High Court, under 
S. 438 of the Criminal Procedure Code, by the Sessions Judge of 
Guntur in his letter, dated 27th April, 1918, 

S. Krishnaswamt Aiyangar, for the accused, 

The Public Prosecutor, for the Crown. 

The Court made the following 

Order :—It is argued for accused that this court has no juris- 
diction to entertain an application ‘for revision in the case of an 


\ 


acquittal. It is however clear from the language of S. 139 read. 


with S.'430 of the Criminal Procedure Code that this court has 
jurisdiction to interfere even in such cases. It has, however, been 
consistently laid down by this court that it will not interfere with 
cases of acquittal when Government has not appealed except in 
extreme cases. This has been nat both when a private party 
has moved the court and also when a District Magistrate has done 
so, but the present reference:is made by a Sessions Judge who 
has not the same - facilities as a District Magistrate for moving 
Government to file an appeal. Although the rule of non-interfer- 
ence might be somewhat relaxed in cases referred by a Sessions 
Judge, yet we think it would be wrong to interfere even in such 
references unless we are convinced that serious injustice has been 
causéd by error of law. 

In the present case although we agree with the Sessions J age s 
view of the law, we think the case is one of such a petty nature 
that we must refuse to interfere with an order of acquittal. Let 
the papers be returned to the Sessions Judge. 

N, V. 


Case Referred No, 56 of 1918. 24th September, 1918. 
“Or. R O. No. 852 of 1918. 





A runachala 
Chettiar 


v. 
Muthu. 


! 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justicog PAILLIPS AND MR. JUSTICE 
KUMARASWAMI SASTRI. ` 


Arunachala Chettiar ` a Appellant * (Defendant). 
v, 

Muthu alias Salakshi Ammal and Respondents (L. R.’s of 

others. | ' plaintiff and Supple- 


l mental Respondent). 

Succession Certificate Act, (VII of 1889) Ss. 4 and 16—Succession certificate— 
Holder of, assigning his righis—Right of assignee to recover debt due to deceased 
without producing certificate in his own name. 

An assignee from a person who has obtained a succession certificate, is enti- 
tled to sue for the recovery of a debt due to the estate of the deceased and obtain a 
decree, without producing a succession certificate in his own name 

Allah Dad Khan v. Sant Ram 1, Dissented from. 

Raman Lalji v. Hari Das ?, Followed. 


Second appeal against the decree of the District Court of 
Tanjore in A. S. No. 360 of 1915, preferred against the Decree of 


the Court of the District Munsif of Tiruvalur in O. 5, No. 443 of 


1914. 

T. V. Muthukrishna Atyar and N. Muthuswami Adyar, for 
Appellant. 

S. Muthia Mudaliar, for Respndents. 

The Court delivered the following 

Judgment :—Appellant’s first ‘contention is that plaintiff 
being only the assignee of the person to whom succession certifi- 
cate had been granted is not entitled to a decree without obtaining 
a succession certificate in his own. name. This contention is 
supported by the ruling in Allah Dad Khan v. Sant Ram 1, but 
that decision has been doubted in Rang Lal v. Annu Lal 2, and 
has been dissented from by both the Judges in Raman ‘Lalji v. 
Hari Das 3. One of the main grounds for the decision in Allah 
Dad Khan v. Sant Ram 1 is that S. 16 of the Succession Certificate 
Act affords protection only when payment is made to the certificate- 
holder, and not to his assignee. We respectfully regret that we are 
unable to accept this argument, for payment to the assignee is as 
valid as payment to the assignor in the absence of any restriction 
imposed by law, Further 9. 4 (1) of the Act only requires the 

"S, A. No. 1418 of 1917. 12th September, 1918, 


1. (1912) I. D, R. 85 A 74. 2 (1918) 1. L. R. 86 A. 21, 
3. (1916) 14 A. L. J. 677, 





a 
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production of a certificate and not a certificate in the name of the 
person suing. Agreeing with Raman Lalji v. Hari. Das 1, we 
overrule this contention. ` 

The next contention is that plaintiff's assignor obtained the 
succession certificate after she had effected the transfer to plaintiff. 
This may or may not form a ground for revoking. the certificate 
under 8. 18, but until revoked the certificate is valid and affords 
protection ‘and this objection must also fail. 

The Second Appeal is dismissed with costs. 


A. V. V. 


d — 


IN THE HIGH COURT OF JUDICATURE. AT MADRAS. 


PRESENT :—MR. JUSrIOE Sapasiva IYER AND MR. J USTICE 
NAPIER. 


4 


The Sessions Judge of Coimbatore ves Pelitioner * » 
oo (Referring Officer.) 
In re Marappa Goundan | -© Accused. 


Criminal Procedure Code, S. 486 —Commitment of accused—Accused tried by 
Subordinate Magistrate for minor offence—Higher offence not mentioned in the 
police charge sheet—-Prosecution not urging Magistrate for commitment—Power of 
District Magistrate to direct commitment for higher offence. 


Where the accused is tried for a minor offence by a Bubordinate Magistrate 
and a higher offence is not mentioned in the police charge sheet on which the 
Magistrate took cognizance of the case and where the prosesution does not press 


before that Magistrate to commit the accused for a higher offence, the District 
Magistrate has no powér under S. 486 of the Criminal Procedure Code to direct the 


commitment of the accused for the higher offance. 
Krishna Reddi v. Sutbamma 2, discinguished. h 
Petition praying that in the circumstances stated in his letter 

D No. 8230 dated 3rd April 1918 the High Court will be pleased 
to quash the commitment of ‘Marapp3 Gounden accused in 
Sessions Case No. 21 of 1918 on the file of the Sessions Court ‘of 
Coimbatore (P. R. No. 2 of 1918 on the file of the Court of the. 


Sub-Magistrate of Mettupalayam). |. 
T. Richmond, for the accused. 
_ The.Public Prosecutor, for the Crown. 





* Orl: M.-P. No.-141 of 1918. _°? |. . 8th July, 1918. 
1, (1916) 14 A, L. J. 677. As a, (1900) I. L. R. 24 M. 186. 


Arunachala 
Chettiar 


v. 
Muthu. 


In re 
Marappa 
Goundan. 


In re 
Marappa 
Goundan. 
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The Court made the following 


Order :—The decision in Krishna Reddi v. Subbamma 1 goes 
only to this extent that where. the prosecution had pressed for the 
framing of a charge of a higher offence triable by the Sessions 
Court, veven if the Subordinate Magistrate had originally taken 
cognizance only to a charge relating to a lessor offences the refusal 
of the Magistrate to frame the charge for the higher offence might 
be treated as an order of discharge in respect of that offence and 
that S. 436 of the Criminal Procedure Code would in those 
circumstances give the District Magistrate jurisdiction to direct 
the Subordinate Magistrate to commit the accused to the Sessions 
on the graver charge. 


In the present case, the offence of attempt at rape was not 
mentioned in the police charge sheet on which the Subordinate 
Magistrate took cognizance of the case and the prosecution did not 
press for the framing by that Magistrate of » charge against the 
accused in respect of that offence. , 


The Sessions Judge was therefore justified in holding that 
the decision in Krishna Reddi v. Subbamma | could not be extend- 
ed so as to cover thiscaseand we accordingly accapt the reference. 
Quashing the commitment we direct the Subordinate. Magistrate 
of Mettupalayam to proceed with the trial of the minor offences 
framed by him against the accused. 


C.A. S. 





1, (1900) I. L. R. 24 Mad, 186, (F. B.) 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT — SIR Joun WALLIS, Kt,.CHIEF JUStICE AND 
MR. JUSTICE SESHAGIRI AIYAR. i 


Seshi Ammal and another ‘Appellants * (Defendants 


paa t a e u 248) 
Vairavan Chettiar by his autho- Respondents (Plaintiff & 
rised agent Ramaswami Shen ie 1st Defendant). 


4 


and another, 
Indian Oontract Act Ss. 249, 251, 261 and 2683—Parinerships—Goods ordered 
for—Death of a partner—Surviving partner subsequently borrowing amounts to pay 
for goods—Suit by creditor against surviving partner and lagal representatives of 
deceased partner—Partnership assels in the hands of surviving partner liable. 
The first defendant and another were carrying on business in partnership 
and as such ordered goods for the partnership and befora they could be paid for, 
the other partner died, and the first defendant to enable him to take up the bills 
of lading and obtain delivery of the goods borrowed money from the plaintiff. In 
2 suit by the plaintiff to recover the amount againgt..the first defendant and 
defendants 2 and 3, the representatives of the deceased partner, keld that the first 
defendant was personally liable and the assets of the partnership in the hands of 
the firat defendant were alone liable for the debt. 


. The suit debt being one binding on, the partnership akas the surviving 
partner had power to pledge the partnership.assets in discharge of it and therefore 
ag regards the amount a personal decree against the first defendant and a deccea 
against the partnership assets in his hands can be passed. 


Appeal against the decree of the court of the Additional 
Temporary Subordinate Judge of Tanjore in O $. Ne. 29 of 1917 
(O. S. No. 95 of 1916 on the file of the Gourt ‘of the Subordinate 
Judge of Negapatam.) 

T. R. Venkatarama Sastri, for Appellants. 
A. Krishnaswami Aiyar and M, Subbaraya Aiyar, for 


* 


Respondents. 

The Court delivered the following 

Judgments :—The Chief Justice :—The main question argued 
in the appeal is as to the liability of the defendants 2 and 3, the 
representatives of a deceased partner of the “Ist defendant for an 
advance of Rs. 2,301 made by thd plaintiff to ‘the 1st defendant 
after his partner’s death to enable him to take up bills of lading 
for, and obtain delivery of goods, which had been ordered by-the 


‘partners during the life-time of the deceased partner but did not l 


come forward until after his death. While S. 249 Indian Contract 
Act makes any partner liable for all debts and obligations incurred 
while heisa partner in the usual c course of business by or on 





> A, S No. 419 of 1917. 4 24th Sain, 1918. 
86 S i 


J 


Seshi 
Ammal 
v. 


Vairavan ` 


Chettiar. 


Wallis, O. J. 


Seshi 
Ammal 
v. 


| Vairavan 


Chettiar. 


„Wallis, 0. J. 


í 
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behalf of the partnership, S. 261 provides that the estate of a 
partner who has died is not in the absence of an express agree- ; 
ment liable in respect of any obligation incurred by the firm after ` 
his death. The debt now sued for was an obligation incurred by - 
the firm after his death and therefore is covered by the section. It 


| is true that it was incurred by the surviving partner, to ` enable 


“him to perform a contract entered into during the life-time of the’ 
_ deceased partner, but this. is. not enough to take it out of the 


` section. §.263 no doubt provides that “after a dissolution of ' 


partnership the rights and obligations of the partners continue 
in all things necessary for the winding up of the business of the 
partnership,” but these provisions cannot override the express 
provisions of §. 261 that obligations created by the firm after the 
death of the deceased partner are not binding on his estate. “ It 
may be taken as a general proposition, that the estate of a deceased 
partner is not liable to third parties for what may be done after his 
decease, by the surviving partners,” (Lindley on Partnership Bk. 

IV Chap. 3 Sec. 2 p. 708 sth Edn.). S. 9 of the Partnership Act, 
1890 makes the estate of a deceased partner liable'in a due course 
of administration for all debts and obligations of the firm incurred 
while he is a partner. At Common Law the estate of a deceased 
partner was not entitled to the benefit of or liable under, partner- 
ship contracts, and equity seems "only to have imposed liability in’ 
the case. of contracts entered into by the partnership in the life-time 
of the deceased partner, It has been held under S. 9 of the Partner- 
ship Act in Bagel v. Miller 1 that the representatives of a deceased 
partner could not be sued in a County Court together with the 
surviving partner for the price of goods ordered by the partnership 
during his life-time but not delivered till after his death, on the 
ground that the obligation to pay was not incurred while he was 
a partner, though apparently the court considered some other 
remedy was available against his representatives on the contract 
“to purchase made during his life-time, as to which see Maclean v. 

Kennard 2. In this case the suit ‘debt was binding on the 


partnership assets, which the lst defendant, surviving partner, ` 


had power to pledge’ in discharge of it, and I think as regards the 
amount in question the decree must be against the Ist defendant 
personally and against the partnership assets in his hands, We. 
modify the decree. accordingly, and dismiss the appeal in other 


1. (1908) 2 K. B. 212. 2. (1874) 9 Oh. 886, 344, 
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respects. Parties:to pay and ‘receive proportionate costs through- Serhi, 
4 Amma 
out, 4 X f o’ v 
Seshagiri Aiyar, J.—lagree. The short and interesting point geiran 
raised by Mr. Venkatarama Sastriar is res integra in this country — 
and has very meagre authority, in favour of it in England. The eng 


facts: are that a firm consisting of two partners ordered goods during 
the life-time of both of them. , After consignment and before delivery - 
one of them ‘died, The survivor borrowéd money to honour the bill 
of lading and took possession of the goods. The lender now sues . 
to enforce the liability on the assets of the partnership as well as 
on the properties of the deceased partner. The learned Vakil for 
the legal representatives of the deceased partner contends that 
the estate is not liable. The sections of the Indian Contract Act 
bearing on the point are Ss. 251, 261 and 263. As regards S. 251, 
it is not denied that the honouring of the bill of ‘lading and the 
acceptance .of the goods are acts “ necessary for, or usually done 


'. in carrying on the business.” Therefore, if the co-pariner were 


alive he and his estate would have been bound. S. 261 refers to 
obligations incurred after the death of the partner and expressly: 
exempts the estate of the deceased from ‘liability for such obliga- 
tions. In this case the obligation to pay for and to accept the 
goods was incurred during the life-time of the deceased partner. 
It is true that the borrowing was after but the borrowing, in 
my opinion, is only the substitution;of a new liability for an exist- 
ing one, and not the creation -of a fresh liability: The implica- 
tion of the section seems to be that the estate, should not be 
answerable for fresh liabilities created solely after the death of 
the partner. Then comes S, 263, It is difficult to construe 
this section as not dealing with devolution caused. by the death 
of a partner. The expression partners must mean those who con- 
stituted the partnership before it was dissolved by the death of | 
one of them and. prima facie in cases of dissolution by death, 
the same liability would attach as-before death provided the obli- 
gation was incurred for: winding up -the business. It cannot 
seriously be argued that the acceptance of the goods ordered and . 
their payment were not necessary for winding up the business. Con- 
" sequently, subject to the special apportionment of liability between 
the private debts and partnership debts mentioned in S. 262, it 
seems fairly clear from the language of S, 263 that the 
deceased partner's estate would be liable for obligations necessitated 
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„Seshi by the process of winding up the business, unhampered by author- 
Tal ity. This seems to be the plain interpretation of the sections 

(laran referred to, 

Jhobtiar. 


— Mr, Venkatarama Sastriar relied strongl- on Bagelv. Miller + 
vise for his contention already referred to. The decision certainly 
‘supports him. The learned Chief Justice, Lord Alverstone, says 
that “there may be an obligation, but not the obligation alleged 
in the present case.” S., 9 of English Partnership Act on 
which the decision is based provides that “after his death his 
estate is also severally liable in a due course of administration for 
such debts and obligations.” The judgment may be said to have 
proceeded upon the unsustainability of the form of action com- 
menced by the plaintiff and not on a denial of the liability of the 
estate of the deceased partner to contribute. The observations of 
Channel, J., ‘‘ The plaintiff's remedy is not by ‘means of an 
action for goods sold and delivered ” supports this suggestion. But 
the weight of authority is against restricting the principle of the 
Lord Chief Justice’s decision to forms of action alone. ‘Lord 
“Lindley at page 708 says :—‘‘With respect to the direct liability 
of the assets of the decéased to creditors, it may be taken as a 
general proposition, that the estate of the deceased partner is not 
liable to third parties for what may be done after his decease by 
the surviving partners.” 


In 22 Halsbury in the note to paragraph 47 the law is thus 
stated :—“ But, though he has authority to pledge the partnership 
` property this does not enable him to bind his partners personally.” 
The authority quoted for this proposition namely Blaine v. Hol- 
land 2 does not support it. Pollock in his Digest of the Law of 
Partnership puts the above statement of the law ag an illustra- 
tion to S. 9 of the Partnership Act, Sir H, H. Shephard in his 
commentaries upon Ss. 261 and 263 of the Contract Act inclines 
to the view that the estate would not be liable. It must be stated 
that there is practically: no difference in language between the 
.sections of the English Partnership Act and those of the Indian 
Contract Act on this ground, 

As I feft considerable doubt on the question, with diffidence, 
I examined the American Law on the subject. In 30 Cyclopaedia 
of Law and Procedure page 634 it is mentioned ‘As a rule 
however, the estate of the deceased partner cannot be made directly 








1. (1908) 2 K. B. 212, 2, (1€89) 60 L. T, 285. 
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liable to third persons by the contracts of the survivor.” In this 
state of authorities, I feel compelled to bold that the contention of 


the learned Vakil for the appellant should be accepted, The result: 
of this view would be to restrict the operation of S. 263 so as:to give 


the surviving partner alone and not the creditora right to proceed. 


against the estate of the deceased partner in regard to an obligation 
incurred for winding up the business of.the partnership. This 
does not, in my opinion, stand in the way of the creditor proceeding 
against the assets of the partnership. The surviving patner is 
before the court and he represents the partnership effectually ; and 
a decree against him can be executed against the .assets,of the 
partnership in his hands. I would modify the decree by directing 
that for the sum of Rs. 2,300 and odd.borrowed after the death 
of the husband of the 2nd defendant, the assets of the partnership 
in the hands of the 1st deferidant would be alone liable. 


< The latter will also be personally liable as mentioned by the 
learned Chief Justice. I agree in the order ag to costs. 


CO, A. S. ik; te 


IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


PRESENT :—SIR JOHN Wanni; Cr Juostos, AND MR. 
JUSTICE. SESHAGIRI AlYAH. 


J. B. Leslie Rogers - $ ga oain in both (Defendant). 
v. 


A. R. Hajee Fakir Muham- |... Respondents (Plaintiff). 
mad Sait (dead) and others. 


Defamation— Slander— Suit for damages—Privilege—Master and servant— 
Communication by servant to his co-employees, suspecting employer of having insti- 
gated the poisoning of the- servant—Statement untrue but made bona fide and with- 
out malice—Privileged occasion—Siatement made to protect interest—Imputation of 
acrime, if acticnabe without proof of special damagé—English and Indian Law, 

At Common Law it is not actionable to say of a man that you sudpect him of a 
crime, at any rate, in the absence of special damage or unless the observation be 
made with reference to his business. Harrison v. King i, Tozer v. Mashford ?, 
Simmons v. Mitchell 3, referred to. ' 

Semble — The Common Law rule as to special damage being néoeasaty to 
support an’ action for slander, except in certain cases, is inapplicable in India. 
Parvathi v. Mannar 4 referred to. 

The defendant was employed by the plaintiffs ag the konsal manager of their 
planting estates. Almost from the commencement of the employment the partias 
were on bad terms and there were frequent disputes between them with the result 


__.* A. B. Nos. 356 and 367 of 1917. i 26th September, 1918. 
1. (1817) 4 Price 46; ` | 2, (1851) 6 Exch 589, 


8 (1880) 6 A. O. 156. ` 4, (1884) I. L. R. 8 M. 175, 
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thai the plaintiffs wished to dispense with the defendant’s services. The defendant 
suspected that rather than dismiss him and faco an action for damages, his 
employers might endeavour to get rid of him by foul play. While he was on one 
of his planting tours, a few days before his actual dismissal, the defendant 
suffered from poisoning symptoms. He suspected that his employers had insti- 
gated his poisoning and communicated his suspicions to two of his co-employees 
in these words, “ I have been. poisoned and 1 suspect that the Saits (plaintiffs) are 
at the bottom of it.’’ It was found as a fact that though the circumstances were 
not such as to give rise to a well-founded suspicion of poisoning against the 
‘employers, the defendant acted bona fide and without malica in making the 6om- 
munications in order that the matter might be enquired into. -In an aotion by the 


_ employers for damages for slander, Held that the communication was made by the 


dofendant in the conduct of his own affairs in matters where his interest was con- 
cerned and was therefore privileged in tha absence of actual malice and that the 


-defendant was not liable in damages. Toogood v. Spyring 1 relied on. 


Appeals against the decree of the Court of the Subordinate 
Judge of Nilgiris, Ootacamund, in O. S. Nos. 105 and 109 ‘of 
1915, diay Ned | 


D. Chamier and 0: T Aiyangar for the Appellant. 


The Hon'ble Mr. T. Richmond for the Respondents. 
| 
The Court deliyered the following 


el 
Judgments :— The Chief Justice.—These are appeals from two 
decrees of the Subordinate. Judge of Ootacamund awarding the 
two plaintiffs damages against the same defendant for alleged 
slander by falsely and maliciously publishing the following words: 
“I have been poisoned and I suspect the Saits are at the bottom 
of it,” meaning thereby that the Saits had instigated the alleged 


poisoning. The Subordinate Judge has found publication proved 


in three instances, that the occasion was not privileged, that, if it 


_-was, the defendant was actuated by malice, and also apparently 


that he was never ill at all and never believed himself - poisoned, 
The defendant from April 1913 had been in the service of the 
plaintiff's firm at Ootacamund as general manager of their office 


.and planting estates. The evidence in ‘this case shows, what is 


brought out more fully in the case of wrongful dismissal, that 
his relations with his employers towards the end of November 
1914 were very bad, and that they did not wish to retain his 
services. The defendant appears to have suspected that, rather 
than dismiss him and face an action for damages as they subse- 
quently did, they might endeavour to get rid of him by foul play 





i ie 


1, (1884) 1 C. M. and R, 181, 198. 
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whilst in one of his planting tours. He has spoken of various cir- 
cùmstances which excited suspicion in his mind, and while I do not 
think the circumstances were such as to give rise to a well-founded 
suspicion, it is I think clear that the defendant laboured under it. 
Before: starting on his December tour he borrowed a gun to take 
with him, communicated with the Police, and had the names of 
his party taken down by the Police, and a constable in plain 
clothes sent round with him, Mr, Richmond for the plaintiffs 
argues that all these precautions, as well as the subsequent story 
of poisoning, were malicious inventions planned by the defendant 
to injure his employers. This in my opinion has not been proved. 
- The defendant was clearly anxious to ‘remain in the employment 
of the Saits, and could only have imperilled his prospects of doing 
so by getting up a case of poisoning against them. As I observed 
in the other case, it may be that some one in the interests of the 
Saits had been trying to frighten him into. resigning, but his con- 
duct before starting on tour as well as the entries in his diary show 
that, however unreasonably, he was under apprehensions as to 
his personal safety. This being so, if he suffered from poisoning 
symptoms, on the 13th and 14th, he would naturally in the 
circumstances of the case suspect that the Saits Were, a8 was said, 
-at the bottom of it. The Subordinate Judge in the present case» 
goes so far as to refuse to believe that he suffered from the symp- 
toms to which he speaks, but D’ Souza the Estate Agent, speaks to 


his looking ill on the 15th, the day after the alleged poisoning, and ' 


on his way back to Ooty on’ the 16th he.obtained a medical certi- 
ficate, Exhibit, J. (9 C. (a) in the other appeal) which showed that 
he had symptoms Of irritant poisoning. ‘The facts that the-de- 
` fendant did not send for the Devarshola doctor at once, that he’ 
brought back some of the food he had eaten for examination by 


“the Chemical Examiner instead of excreta, and that he did not- 


call in a doctor after his return to Ootacamund are not in my 
opinion a sufficient foundation for the Subordinate Judge’s con- 


clusion that the whole thing was a malicious, invention for the i 


purpose ofi injuring the Saits. That is not conduct to be expected 
from a gentleman in the position of Mr. Rogers, however 
much he might dislike and whatever grievances he might consi- 
der himself to have against his employers ; and as I have ‘already 
said, such 8 senseless’ and wicked plot would have endangered his 
position which he was unduly anxious to retain in spite of his 
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differences with the Saits. The Subordinate Judge appears to 
me to have:made far too much of the entries in his private diary 


“in which he had relieved his feelings by jotting down what he 


thought of his employers from day to day. It must, I think be 
taken that he really did suffer on the 13th and 14th from 
symptoms of poisoning, which may well in this country arise 
from purely accidental circumstances. This being so, I think it 
very natural having regard to the evidence as to what preceded, 
that he should have suspected however unjustly the Saits, who 
were the only persons interested in getting rid of him, of being 
at the bottom of it. 

The Subordinate Judge found publication to three persons 
proved. There is no evidence of publication to Major Ward to 
justify the finding, and we may confine ourselves to the publi- 
cations to D'Souza, an Estate Superintendent, on the 15th and to 
the publication on the 16th on the defendant’s way back to 
Ootacamund to Bikram Singh another Estate Superintendent. 
In the evidence, which was given in July 1917, twoand a half 
years after the event, there was a conflict between the plaintiffs’ 
witnesses and the defendant as tothe details of their conver- 
sations with the defendant, and as to whether it was the witness 
or the defendant who first spoke of the suspicion against the 
Saits arising out of the defendant’s illness. As to this I am 
not prepared to differ from the Subordinate Judge’s finding that 
it was the defendant who first mentioned his suspicions as this 
appears the more likely story- 

At common law it is not actionable to say of a man that 
you suspect him of a crime, at any rate, in the absence of special 
damage or unless the observation be made with reference to his 


business, See Buller’s Nisi Prius 1200; Harrison v. King 1, Tozer 


‘y, Mashford 2, and Simmons V. Mitchell 3, a decision of the Privy 


Council on appeal from the Windward Islands. In Parvathi v, 
Mannar £, Sir Charles Turner, O. J. and Muthuswami Aiyar, J., 
held that the common law rule as to special damage being neces- 
sary to support an action for slander except in certain cases, 
was inapplicable in India and the case has been argued before us 
as one of privilege. Justification has not been pleaded. Taking it 


then ta bé defamatory to say that a person is suspected of 


eS aaa nanam 
1. (1817) 4 Price, 46 2. (1851) 6 Ex. 539. 


8, (1880) 6 Appeal Cases, 156, 4. (1884) I. L. R. 8 Mad. 175 
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. having committed an offence, I think the person against whom 
the offence is alleged to have been committed must have a quali- 
fied privilege to discuss the case mentioning his suspicions with 
people who may be ina position to throw light on it, and that 


+ 


Leslie 
Rogers ` 
v 


Hajee Fakir 
. Muhammad 
Sait. 


the privilege has not been exceeded in the case of the two pub- Wallis, Q. J 


lications of the words actually charged, which are merely words 
of suspicion. The case appears to me to come within the well- 


known rule laid down by Parke, B. in Toogood v. Spyring 1, which © 


has been approved in so many cases and recently by the highest 
tribunal, and may be looked to for guidance in the absence of 
any decision more closely in point. “ In general, an action lies 
for the malicious ‘ publication of statements which are false in 
fact, and injurious to the character of another, (within the well- 
known limits as to verbal slander), and the law considers such 
publication as malicious, unless if is fairly made by a person in 
the discharge of a public or private duty, whether legal or moral, 
or in the conduct of his own affairs in matters where his interest is 
concerned In such cases, the occasion prevents the inference of 
malice, which the law draws from unauthorized communications, 
arid affords a qualified defence depending on the absence of actual 
malice. Jf fairly warranted by any reasonable occasion or 
exigency and honestly made, such communications are protected 
for the common convenience and welfare of society ; and the law 
hag not restricted the right to make them withinany narrow 
limits.” Here the communication was ‘in my opinion made by 
the defendant ‘‘in the conduct of ‘his own affairs in matters 
where his interest was concerned ” within the meaning of the 
rule, and was therefore privileged in the absence of actual malise, 
which in my opinion has not been proved. It has? been argued 
that the communication to the two superintendents could not be 
privileged because there was no common interest, that is to say, 
that it did not matter to them whether the defendant was poison- 
ed or vot. Happily this contention appears to be erroneous 
in law. Statements made to protect the interest of the speaker, 
and statements made to protect a common interest form distinct 
heads of privilege, and are so dealt with in Arts. 36 and 37 of 


the most recent edition of Sir Hugh Fraser's Law of Libel and 


Slander, 5th Edn., pp, 226 and 228. In my opinion the case comes 
within the former head of privilege and malice has not been proved. 
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The appeals must be allowed and the suits dismissed with - 
costs throughout. . i l 
` Seshagiri Aiyar, J.—I agree. , ` In this case the plaintiff, the 
head of the firm in which the defendant was employed as General 


' Manager, and who is known as the Senior Sait claims damages 


against the defendant for defamation. The allegation in the plaint 
is that the defendant maliciously spoke and published the following 
words ;—“ I have been poisoned and I suspect that the Saits are 


.at the bottom of it.” These defamatory statements were said to 


have been made to three individuals namely,—A. W. D'Souza, 
P.J. Bikram Singh and Major Ward. The dates of the pub- 
lication were the [5th and 17th of December, 1914. 

The defence i is that the suggestion about poisoning: came from 
the subordinates of the plaintiff, and that the defendant, “ having 
regard to the surrounding incidents of the partioular tour on which 
he was engaged, thought it likely to be true.” At the time of the 


| issues, apparently no plea of justification was advanced. Issue 1. 


(b)-raises the question of privilege. The Subordinate Judge found ' 
that the words were uttered by the defendant, that there was no 
privilege, and that he was actuated by malice. In the appeal Mr. 
Chamier mainly rested his contention upon the plea of privilege. 
In order to appreciate this contention a few facts have to be stated, 
Defendant was employed by the plaintiff and his sons as their 
General Manager. The engagemeut was in May 1913. The parties 


"were not on good terms almost from the beginning. There were fre- 


quent disputes. Ultimately plaintiff was dismissed from service on 


- the 17th February 1915. Ten days before the dismissal the defendant 
started on his,tour of inspection to the estates belonging to the plain- 


tiffin Wynaad. His case is that on the 18th’evening he was 
unwell and that he suspected one Jamaluddin, a writer at the 
estate, of having poisoned him. He says he got -worse on the 
morning of the 14th and that when D'Souza the Superintendent’ 
of the estate came to see him, the latter suggested that he must 
have been poisoned at the instance of the Saits, and that there- 
upon he informed D’Souza that he also believed that the Saits 
were at the boitom of the poisoning. On the 15th, defendant met 
Bikram Singh, the Superintendent of another estate who, accord- 


‘ing to him, also believed that the Saits must have set up’ somebody 


to poison him. On his way back to Octacamund from the tour he 


. met Major Ward to whom he communicated his suspicions.’ 


j ' + 
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The question for consideration is whether these communica- 
tions to these three people were privileged and if privileged, whe- 
_ther on the evidence it is proved that defendant was actuated by 
malice, As regards Major Ward, Mr. Richmond who appeared ‘for 
the Gefendant did not seriously argue that the evidence is suff- 
cient to establish publication, Major Ward himself does not 
‘remember having heard from the defendant the words complained 
of, and the other evidence is not strong enough to establish that 


the defamatory words were published to Major Ward. The case of | 


the other two persons stands ọn a different footing. 


. D’Souza and Bikram Singh and the defendant were co-em- 
ployees under the plaintiff. Defendant says that he gave expression 


to the words complained of as he was anxious that enquiries should - 


be started regarding the truth of the rumour that the Saits were 
| af the bottom of the poisoning. On the question as to whether 
D’ Souza started the conversation or whether the statements were 
- first made by the defendant, there is not much reliable evidence ° 
I shall proceed to deal with the case on the footing that the 
defendant first communicated his suspicions to D’Souza. It was 
argued by the learned counsel for the plaintiff that the defend- 


ant’s evidence about his desire that enquiries should be -made: 


should not be accepted. He refers to. the fact that in his 
deposition in the suit for damages for wrongful dismissal he 
did not mention this circumstance, ‘But it must be remem: 
bered that in that case the question about poisoning arose 
very ‘incidentally and consequently the. omission to refer to 
the starting of enquiries is not a ground for holding that 
. the defendant is not speaking the truth. It was also con- 
tended that the evidence of D Souza and Bikram Singh is 
more entitled to weight than that of the defendant. These two 
persons did not communicate to the plaintiff their version of what 
happened immediately after the words were spoken and even 


after the dismissal. of the. plaintiff.. The learned counsel for the 


plaintiff admitted that it was after the examination -of the defen- 
dant in the suit for wrongful dismissal that enquiries were started 
from which it was learned that defendant spoke to. those two 


persons the words complained of. i feel little hesitation in - 


‘holding that the evidence of the defendant is entitled to greater 
weight than ‘the evidence of these two persons. If we reject the 
vidence. of these two witnesses the defendant’s evidence ig 
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practically uncontradictel. My conclusion is that defendant spoke 
these words to D(Souza and Bikram Singh with a view t9 
starting enquiries regarding the truth of the suspicion that the 
Saits were at the bottom of the poismning incident, On this 
conclusion, the question is whether the statement is privileged. 


In Toogood v. Spyring 1, Baron Parke in defining the limits 
of privilege uses language which ‘has since become classical. He 
stated at page 193 :—“ In general, an action lies for the malicious 
publication of statements which are false in fact, and injurious 
to the character of another (within the well-known limits as to 
verbal slander), and the law considers such publication as 
malicious, unless it is fairly made by a person in the discharge 
of some public or private duty, whether legal or moral, or in 
the conduct of his own affairs, in matters where his interest is 
concerned. In such cases, the occasion prevents the inference 
of malice, which the Jaw draws from unauthorized com- 


° munications; and affords a qualified defence depending upon the 


absence of acgual malice.” In London Association for Protection 
of Trade v. Greenlands, Limited 2 and in Adam v. Ward? , this 
dictum of the learned Baron was regarded as laying down the 


‘law correctly. Reference may also be made to Hamon v. Falle 4 


and to Stuart v, Bell 5. The point for determination, therefore, is 
whether the words published to D'Souza comes within the pro- 
tection referred to in the dictum above quoted. There can be no 
doubt that the defendant was acting in the discharge of a private 
duty, and that the communication related to the conduct of his 
own affairs. He was under the employ of the Saits, He had rightly 
or wrongly come to the conclusion that the Saits were anxious to 
get rid of him, Under these circumstances, if he asked D’Souza, a 


subordinate of the Saits and who was also a subordinate of his, to 


institute enquiries regarding the truth of the suspicion, was he 
not acting in the conduct of his own affairs and in respect of a 
matter in which his own interests were coricerned? I am of 
opinion that the communication to D'Souza comes within the 
principle of Baron. Parke’s’ pronouncement. Mr, Richmond 
contended that the person to whom the communication is made 
must have an equal interest with the communicator if the privilege 








1. (1884) 10. M. and R 181 2. (1916) 2A, O. 15: 
8. (1917) A. 0.809 i, Fe 4 (1879) L. R. 44.0, 247. 
5." (1991) 2 Q. B. 841 
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is to be maintained. He relied on Force-v! Warren 1, which to a 
certain extent supports him. In Whatley v. Adams 3 Erle, CO. 
J. said :—" So also is the rule as to giving information concerning 
private individuals, when given bona Fide, ‘ahd to a person having 
` an interest in making the enquiry.” I,do not understand the 
learned Chief Justice to have laid down that unless the person who- 
receives the communication is equally interested, there can 
be no ‘privilege. He was only .referring to one class of 
cases. Asa matter of fact if we look into the earlier portion 
of the judgment, it is clear that the Lord Chief Justice was 
stating the law in terms identical with those employed’ by 
Barun Parke. He stites: ‘‘ Not only, therefore, was the defend- 
.ant in my judgment discharging a social and moral duty, but 
he was also acting with a just view to his own interest in writing 
that letter.’ Mr.. Justice Byles in'the same case says that the 
law has been well laid down in Toogood v. Spyring 8. Mr. 
Richmond stated that if the receiver of the communication is a 
friend or a police officer the privilege would ‘exist. 1 fail to see 
why the communication made to a subordinate with a View to 
starting an enquiry should stand on a different footing. In 
Stuart v. Bell 4, communications made to 4 ‘a friend were considered 
“to be within the rule enunciated by Baron Parke. The same 
principle governs communications made to a subordinate. In my 
opinion the communication made to D’Souza was privileged. l 


As regards Bikram Singh, it” was contended by the learned 
counsel for the respondent that as already a communication was 
made to D'Souza and as subsequently the defendant had conveyed 
his suspicions to a Sub- -Inspector of Police, the further communi- 


cation to’ Bikram Singh was unjustifiable. No doubt in. 


Force v. Warren, Erle, C. J.. says:—‘‘It is no part 
of a man’s duty to go into the confessional to every chance 
person who may choose to ask impertinent questions. 
And 1 see no interest that the defendant could have to justify 
himself in the eyes of that witness.” “This decision of the Lord 
Chief Justice has not been commented upon or: followed in any 
of the subsequent decisions. After all the quegticn ‘for considera- 
tion is whether in the circumstances in which the defendant 
found himself, he exceeded the privilege by KE his 


5 (1864) 15 Common Bench (N. 8.) 806. | 
-- (1868) 15 Common Bench (N. § ) 892 at p. 418 - - 
i (1884) 10. M. and R. 181. : 4, (1891) 22 B. 841, 
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suspicions to another subordinate of his. He, no doubt, had set 
D’Souza on the track of an enquiry, and he apparently thought 
that this matter should be taken up in hand by Bikram Singh 
also. I donot think.that even on the principle stated in Force 
ý. Warren 1l, the defendant can be said to have exceeded his 
privilege. Itherefore hold that" both the communications were 
privileged. 


The next question is whether the defendant was actuated by 
malice The Subordinate Judge found that the defendant could 
have had no reasonable belief in the rumour which he had given 
currency to. At first sight it seems almost incredible that a 
person of the status and attainments of the defendant should haye 
believed that the Saits intended to poison him. But the state `’ 
of mind of the defendant had to be judged from the surrounding 
circumstances, He had conceiveda great dislike to: the plaintiff 
and the plaintiff .made no secret of his desire to dispense with 
the services of the defendant. One ludicrous incident seems 
to have told on the nerves of the defendant, The Saits had 
stored in the office: godown some manure. The defendant was 
led to think that these were ashes from the cremation ground 
brought in order to practice incantation. The defendant who | 
says that he had been attracted to the subject of black magic by 
what he heard during his employment in the north of India, seems 
apparently to have been impressed that these ashes were brought 
to the office with a view to practising black magic on him. Some. 
persons in the office of the Saits seem to have played 
upon his credulity, In this frame of mind the defendant believed 
that the visit of Jaffar Sait in November 1914 to the Wynaad 


-Estates was with a view to get the defendant into trouble. He 


seems to have asked the ‘Superintendent of Police at Ootacamund 
for the service of a detective in his tour,: There can be no 


‘question that the defendant was in a morbid state of mind regard- 


ing his safety. I have no doubt that there was no reasonable. 
ground for this belief. At the same time, Iam not prepared 


_to say that he was not bona fide, under the impression that | 


attempts were being made to get ridof him. He went on his 
inspecting tour in this nervous state. I fully believe his 
evidence that he was unwell‘on the evening of the 13th and on 
the morning of the 14th, The certificate of the Sub-Assistant 
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Surgeon given on the 16th to a aaia éiteni supports him. 


D'Souza’ 8 evidence given.on the former occasion also corrobo-, 


rates | his evidence. I have no doubt ‘that he was unwell. 
This illness coupled with what he believed about the bringing i in of 


human ashes so worked upon his nerves that he thought that the ” 


Saits had engaged mén to poison him. What we have to consider, 
is, whether it was an honest belief. Tindal, C. J. said in Cozhead 
'v, Richards 1: “On the contrary all the evidence went to prove 


that what he did, he did, under the full belief that he was - 
performing a duty, however mistaken’ he might have been . 


as to the existence of such a duty, or in the mode of 
performing it.” In Stuart v; Bell 2. Lord Justice Lind- 
ley after examining a number of decisions: says that the 
opinion of Tindal, C.J. “‘is the most accurate and safe to tike 
as a guide.” Lord Buckmaster in 1916 Appeal Cases* states the 
law in similar terms. “I am of opinion that the defendant must 
be taken to have been under a bona fide belief that the Saits were 


at the bottom of an attempt to get rid of him; and hold that no. 


malice has been established in this case. I confess that I have 
come tò the conclusion on the question ‘of malice with some hesita- 


tion. But having regard to the strained relations that existed. 


between the plaintiff and the defendant just before the incident 
happened and having regard to the state.of mind which the 
defendant was in, and rejecting as I do the evidence of D’Souza 
and Bikram Singh for the, reason that theit story, if true, should 
- have been communicated to the plaintiff either at once or at least 
after the dismissal of the defendant from the service, I see no 
“ reason for not accepting the uncontradicted evidence of the 
defendant on the question of his bona fides. 1 would therefore 


reverse the judgment of the Subordinate Judge and ° dismiss the | 


_plaintiff’s suit with costs throughout. 
A. V.V. 


NG, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—S1R Joan Warns, Cxler Justics, AND MR. 
JUSTICE SPENCER, 
Subbaraya Goundan and others ae Appellants * (Defendants 

f ; ` Nos. 1 to 7). 
v. ` 
Muthayammal and others ... Respondent (Plaintiff 
and Defendants Nos. 


8 and 10 to 12). 


Will—Construction—Devise of land—Morigage interest, if passes—Hnglish 
and Indian Law—Spes successionis—Agreement to divide, inoperative. : 

Where a Hindu testator devised to his wife his one-fourth share ina mitia 
in the belief that he was absolutely entitled to the same and it was found on the 
testator’s death that he had only a mortgagee’s interest in the mitia along with 
threes other equal sharers, held, on a construction of the will, that the testator’s 
intention was to dispose whatever interest he had in the milita in favour of his 
widow and that his mortgage interest passed to her 

In India, where the legal interest is divided between mortgagor and mortgagee 
and lessee and where there is no distinction between 


just as it is between lessor 
the question of ascertaining the testator’s 


reality and personality as to ‘descent, 


f intention from the terms of the will is less complicated than in England. 


Where the reversioners to an estate in the possession of a Hindu widow, agree 
to divide it in particular shares ov her death, the agreement is inoperative to. 
confer any right to the property on any of the reversioners. 


Appeal against the decree of tke District Court of Trichino- 
poly in O. S. No, 26 of 1916 (0. S.No. 8 of 1915 on the file of 
the court of the Subordinate Judge of Trichinopoly). 

M.O. Parthasarathi Aiyangar and M.O. Tirumalachariar 
for Appellants. i 

T. R. Venkatarama Sastri and R. Satyamurthi Aiyar for 
Respondents. : l 

The court delivered the following . 

Judgment :—The plaintiff's husband by his will devised to 
‘her his one fourth share in a mitta which had fallen on partition 
to his brother and had been mortgaged by the brotker’s, widow to 
the plaintiff’s husband and to his thrée divided sons. A further 
agreement, Exhibit C, to which the widow, the plaintiff's husband 
and his three sons were. parties, provided that on her death the 
mitta should be divided into four shares, of which the plaintiff's 
husband and his three sons should each take one share. The 
plaintiff's husband was the next reversioner and his sons were 
remoter reversioners, and they were none of them competent to 
transfer their reversionary interests. Consequently the agreement 

=A, 8_N0. 65 of 1917. 14th February, 1918. ' 
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Exh. C. was so far void; and all that the plaintiff's husband had at 
the time of his death was a one-fourth share in the mortgage 
executed by the widow in favour of himself and his sons, as he 
predeceased the widow, It has been contended before us that in 
these circumstances the testator’s mortgage interest in the mitta 
did not pass to his widow, the plaintiff, under his devise of one- 
fourth of the mitta. The English cases show that in this as in other 


cases it is a question of the testator’s intention. Jarman, Vol, I, Ch. : 


XII, states it to be clear that a leasehold estate will pass under the 
description ‘of freehold, citing Doed Wilkins v. Kemeys. In England, 
as pointed out by Jarman, Ch. XXI, devise of lands does not prima 
facie include the beneficial interest in "a mortgage on, the lands, 
because, though the legal estate is in the mortgagee and passes to 
his heir or the devisee under his will, the heir or devisee is treated 
as merely a trustee for the person entitled to the mortgage debt, 
either as legatee under the will, or as a personal representative of 


the deceased, if it is otherwise undisposed of. : Account has to be l 


taken of these considerations in construing English wills, and 
therefore Mr. Jarman states that in his opinion, it is “ not uni- 
„versally true that an express devise of lands, or (which seems to 
be the same in effect) a devise of all the testator’s lands in a partie 
cular place, he having no other than mortgaged lands there, will 
carry, the beneficial interest to the devisee, though the affirmative 
has been sometimes laid, down in very unqualified terms.” A 
recent unqualified statement of this kind'is to be found in Hals- 
bury’s Laws of England Vol. 28, p. 702, 8. 1324. In Woodhouse 
v. Meredith 2, it was held that there was enough to show that it 
did, whereas in Bowen v. Barlow, it was held that 
it did not. In India, where the legal interest is divided between 
mortgagor and mortgagee just as it is between lessor and lessee, 
and where there is no distinction between reality and personality 
as to descent, the question of ascertaining the testator’s intention 
from the terms of the will is less complicated. In the present 
case it is apparent from perusal of the will that the testator 
regarded himself as already entitled to dispose of the one-fourth of 
the mitta under the terms of Exhibit C and intended to do so. It 
is true that this agreement, Exhibit C, as toa mere spes succes- 
sionis was, it is now settled, inoperative, but the testator is not 
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likely to have been aware of this. He clearly intended to dispose 
of any interest he had in favour of his widow. The decision of 
the Subordinate Judge was right and the appeal is dismissed with 
costs. Time for redemption 3 months from this date. 


A.V. V. : 
IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
PRESENT :—Mr. J USTION SADASIVA AIYAR AND MR. 
JUSTICE NAPIER. ; 


Gaddam Panchalu Reddy | «e. Petitioner * (Petitioner). 


` Criminal Procedure Code, S. 195 (1) (a), (6) and (T)—Sanction to prosecute for 
offence under 9. 182, I. P. C—Information to District Magistrate that a person is 
in possession of arms without license— Search by police on search warrant issued by 
Magistrate—Infcrmation found to be false—Arms Act (XT of 1878), 8. 25—Action 
of Magistrate under, if executive or judicial—Sanction for prosecution of informant 
granted by! District Magistrate—Appeal to Sessions Judge, competency of. 


The petitioner wrote to the District Magistrate informing him that one V. had 
in his custody without license 3 pieces of arms and that the possession of such 
arms by V. was dangerous to the lives of the villagers. The District Magistrate 
directed the issue of a warrant for the search of V ’s house and the police searched 
the house but discovered no arms. V. thereupon applied for sanction for the 
prosecution of the petitioner for an offence under S. 182 of the Penal Code, to the- 
District Magistrate who granted it. The petitioner then applied to the Sessions 
Judge who dismissed the appeal holding that that order was passed by the District 
Magistrate not as a court but as an executive officer and was not therefore appealable. 
Held, that the order of the District Magistrate granting sanction was a judicial 
order passed by a Court and was open to appeal under S. 195 (7) of the Cr. P. 
Code, whether, in direoting a search the District Magistrate purported to aot 
specifically under the Criminal Procedure Code with reference to an offence which 
had been brought to his notice or under 5. 25 of the Arms Act. 

Sankaram Aiyar v. Sakkarappa Mudali 1 not followed. 

Clarke v. Brajendra Kishore Roy 2 referred to. 

Petition presented under 5. 195 of the Code of Crimi- 
nal Procedure, 1898, against the order dated the 27th March 1918 
of the Court of Sessions of the Nellore Division in Cr. M.P. No. 
2 of 1918 dismissing the petition to revoke the order of sanction 
granted by the District Magistrate of Nellore, for prosecuting the 
petitionor herein, in No, 1269 cf D/Magl., dated 23rd October 


1917. 
K. Krishtaswami Atyangar, Vakil for the Petitioner. 
The Public Prosecutor for the Crown. ; 





* Or. M. P. No. 219 of 1918, 30th August, 1918. 
1. (1908) 2 Weir 155. 2. (1912) I. L. R. 890. 639. 
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The court made the following | 


Order :—Napier, J.—This is an-application for revocation of 
sariction to prosecute the petitioner for an, offence under 8. 182, 
I.P.C., in that he gave false information toa public servant. 
The petitioner wrote to the District Magistrate informing him 
“that one Soora Chinna Venkata Reddi had in hig custody with- 
out license 3 pieces of arms and submitted to the District Magis- 
trate that the possession of such weapons “by such a person in 
our village will be dangerous to our lives and that they are with- 
out any license.” “The house of Venkata Reddi was searched and 


no arms were discovered. Venkata Reddi then put in a petition: 


to the District Magistrate under S. 195 of the Criminal Procedure 
Code asking for sanction for the prosecution of the person who 


gave the information fer an offence under S. 182, I. P. C. The 


District Magistrate granted the sanction. The petitioner then 
appealed to the Sessions Judge who dismissed his petition holding 
that the order was passed by the District Magistrate not asa 
.Court but as an executive officer and that therefore no appeal lay 
to his court. He expressly followed a decision of this Court in 
Sankaram Awar v. Sakkarappa Mudah. 1. In that case a report 
had been made by a Village Munsif under S, 45 of the Criminal 
Procedure Code to the nearest Magistrate, of the occurrence in the 
village of a death under suspicious circumstances or of the 
commission of an offence of murder. The High Court held that 
a report made under this section was not ‘made to a Court and 
that therefore the Sessions Judge had no jurisdiction to entertain 
* anh appeal from a sanction granted by a Magistrate for the offence 
of giving false information to a public servant. With great 
deference to the learned Judges, I think that this view is ine 
correct, and if the information in this case had -been given under 
that section, we night have thought it necessary ` to refer the 
, matter to a Full Bench. But as I think the information is given 
under a special Act, we feel at liberty to: dispose of it. 

It is argued that the information, constituted a complaint 
under the Code. But I do not think that it can be so treated. 
- Under S, 28 of the Indian Arms*-Act ‘(XI of 1878) 
every person aware of the commission of an’ offence shall, in 
the absence of reasonable excuse, give information of the same 
to the nearest Police Officer or Magistrate. I have no doubt 


——a 





1, (1903) 2 Weir 155. 
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that’ the intention of the informant was to act under this 
section, especially in view of the language of his prayer which 
states that ‘‘ the possession is without any license,” this be- 
ing an offence punishable under S. 19, cl. (f) of the said 
Act. “The informant did not go to the Magistrate to make the 
complaint, and he was not examined on oath as he would have 
been if it had been a complaint. It appears that the Magis- 
trate directed the issue of a warrant for the search of the 
house and the police procured the warrant from the nearest 
Magistrate. Iam not clear whether the Magistrate in directing 
the issue of a warrant purported to act specifically under the 
Criminal Procedure Code with reference to an offence which had 
been brought to his notice or purported to act under 8. 25 of the 


. Indian Arms Act: If he was acting under the Code of Criminal 


Procedure it would be very difficult to argue that the information 
on which-a Court issues a warrant is not information given to 
the Court, and it would not matter that the action was taken 
under 8, 190, sub-section (1), clause (cY of the Criminal Procedure , 
Code and not on,complaint. “But if he did not think, at that 
stage that it was necessary to take cognizance of an offence, but 
only acted under §. 25 of the Indian Arms Act the question is 
more difficult, for if such action is not by a Court, it would neces- 
sarily follow as held by the Sessicns Judge, that the information 
was given to an executive officer and not toa Court S., 25 provides 
that where a Magistrate has reason to believe that any person has 
in his possession any arms for an unlawful purpose, or that such | 
person cannot be left in the possession of any such arms without 
danger to the public peace, such Magistrate having first recorded 
the grounds of his belief, may cause a search to be made, and may 
seize and detain the arms although covered by a licence in safe 
custody for such time as he thinks necessary. The information 
in this case was to'tbe effect that the possession of these arms is 
dangerous to the lives of the persons in the village, and it may 
very likely be that the Magistrate was proceeding under S. 25 of 
the Act (Act XI of 1878) as a preliminary tu any further proceed- 
ings which might be necessary for an offence under the Act, 
Assuming that he did so, I am still of opinion that he was acting. 
asa Court, It is true that the section does not say he shall issue 
a warrant. But I know of no procedure by which the police 
pave a power of search except under the Code and it would seem to 


ca 
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follow that except by a warrant the Magistrate could not authorise 
the Police to make a search. It would seem to follow therefore that 
the Magistrate, in exercising his powers under this section, must 
have recourse to these powers under Chapter VIIL (b) of the 


_ Criminal Procedure Code of issuing search warrants subject of 


course to the special procedure contained in S. 25 of the Indian 

Arms Act and such warrants are of course under the language of 

the section issued by a Court. “sy 
There is another reason why I think the Magistrate is acting 


-as a Court, and that is, the use of the words ‘‘ having first recorded 


the grounds of his belief.” If the Magistrate is not a Court when 
proceeding under S. 25, the provision can have no value what- 
goever. These words are always inserted where the Legislature 
intends to provide that a Court shall put on record the infor- 
mation on which it is acting for the benefit of any superior Court 
having jurisdiction to review its action. Iam fortified in this 
view by the opinion expressed by ‘Brett, J. in Clarke v. Brajendra 
Kishore Roy Chowdhury 1. In that case a District Magistrate 
having received information of a formidable riot in which fire- 
arms were used, came to the spot and being informed that the 
fire-arms were being kept in certain houses, searched the houses. 
It was held by the majority of the Bench that his action was 
justified neither by the Criminal Procedure Code nor the Arms 
Act. On Appeal to the Privy Council, (Clarke v. Brajendra Kishore 
Roy Chowdhury 2), the first view was negatived, but the latter view 
was upheld on the ground that he had not recorded his reasons 
as required by S..25 of the Arms Act. Neither the Privy 
Council nor the majority of the Bench expressed any opinion 
on the question whether action under ' S. 25 was the action 
of a Court, ‘but the dissenting Judge states his opinion on 
that point definitely. He considers the matter on page 476 
and says as follows :—‘‘ The distinction between a judicial and 
an executive act in India is not very clearly drawn as many 
acts, which are purely administrative, are generally described 
as executive, The main distinction between the two appears to 
be that judicial acts are those acts done or orders passed in the 
exercise of the judicial discretion: or power with which ‘an officer 
is vested under the law, while executive acts are of a ministerial 


character either carrying judicial orders. into effect or discharging , 




















1. (1909) I. L R. 86 Cal. 488, ; 2 .(19129) I. L. R. 89 Cal. 968, 
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duties not of ‘a judicial nature. In the case of Hope v. Evered 1, 
to which we have been referred, it has been clearly laid down 
that the issue of a search warrant is a judicial act and in the case 
of Mahomed Jackriah & Co. v. Ahmed Muhomed 2 and in the 
case of In re Lakshmidas Naranji 3 a similar view has been 
taken by the High Courts in India. ” 


I agree with the learned Judge that it is often difficult to say 
what acts of a Magistrate are administrative and what are judicial. 
But I think that where as in the case of a search or the issue of 
a search warrant the action of a Magistrate under a special Act is 
analogous to his action as a Court under the Code, the better view 
would be to hold that in this case too he was acting as a Court, 
We have already decided in Criminal Miscellaneous Petition No. 
83 of 1918 (Arunachellam Pillai v, Ponnuswami 4) that sanction 
by a Court under 5. 195, sub section (1) (a), is appealable under 
sub-section 7. It follows therefore that the view of the Sessions 
Judge is incorrect and that he had jurisdiction to entertain the 
appeal. The petition is allowed and the case will be remitted: to 
the Sessions Judge who will take it on his file and dispose of it 
according to law in the light of the above observations. 


l Sadasiva Aiyar, J—I agree with the order proposed by 
my learned brother and I further agree generally and in substance 
with the reasons given by him. I wish however to add some 
words of my own. The powers given by S. 195 (6) of the 
Criminal Procedure Code: of the superior ‘authority’ to revoke 
or grant a sanction given by a” subordinate ‘authority ’ 
is a specific statutory power. There is no express. procedure laid 
down for the party to follow who wishes to move the superior 
authority to interfere with the proceedings of the subordinate - 
authority. It seems to be ‘usual to call the application to-the 
superior authority a petition of ‘‘ appeal” though I am doubtfu, 
whether it could be called an “appeal.” The mere fact that 
under clause 7, the superior authority is (where the subordinate 
authority is a Court) the Court to which in most cases [though not 
in all, see sub-clause (c)] appeals “ordinarily lie” is noù a-complete 
justification for the use of the word ‘appeal.’ However, the 
description of such an application as an appeal is convenient and 





1. (1886) L. R.17 Q. B. D. 888. 2. (1887) I. L. R. 15 Cal. 109 af 141. 
8. (1908) 5 Bom. L R. 980 at p. 982. 4, (1918) 35 M. L. J. 454. 





PARI XXIL) TBE MADRAS LAW JOURNAL R¥PORTS, 691 
3 


{ only wish to guard myself against the use’ of that term tending 


to mislead the mind ‘in certain contingencies : 


With tl e greatest respect to the decision in Criminal Revision 
Case No. 136 of 1903, (Sankaram Aiyar v. Karappa Mudaliar 1) 
I feel constrained to dissent from that decision. In that case a 
Village Munsif sent a false report to the Sub-Magistrate accusing 
a man of murder. It is clear that he did so in order that the Sub- 


Magistrate might as a criminal court,take cognizance of the alleged . 


offence. The Sub-Magistrate accorded sanction to prosecute the 
Village Munsif for an offence under Ss. 177 and 182, I. P. C. The 
Sub-Divisional Magistrate revoked the sanction. The Sessions Judge 
“restored ” the Sub-Magistrate’s order. [According to S. 195 (6) of 
the Criminal Procedure Code, it is not, strictly, a restoration of the 
Magistrate’s order but the fresh granting of the ‘sanction by the 
Sessions Judge himself. The Sessions Judge in that case treated 
himself as an appellate authority instead of an authority who was 


given a special statutory power and, as I -have said above, was 


misled by the use of the term ‘appeal’ to indicate an application 
made to a higher authority under clause (6)]. Then on revision 
to the High Court, the Jearned Judges (Benson and Bhashyam 


Aiyangar, JJ.) held (a) that the sanction to prosecute was granted by _ 


“the Sub-Magistrate of Turaiyur in his capacity as a public servant 
and not in his capacity as a Court, (b) that he would have acted in 
his capacity as a Court only if the offence for the prosecution of 
which sanction was applied for was one of those mentioned in 
clauses (b) and (c) of S. 195.(1) and not if it fell under 
S. 195 (i) (a); and (c), that the Sub-Divisional Magistrate 
did not act as a Court but ouly as an executive officer and the 
superior authority over the Sub-Magistrate in revoking the sanc- 
tion granted by the Sub-Magistrate and (d) that the Sessions 
Judge had therefore no jurisdiction to interfere under sub-sections 
6 and 7 of S. 195. 


It seems to me that every Magistrate acting judicially is a cri- 
minal court. A Magistrate to whom as a criminal. court a report 
is made in order that he might take action as a criminal court 
receives that report.as a Court. The presiding officer of the Court 
is, no doubt, almost always a ‘public servant’, also (S. 15, 
clause 1 (a)), and is also an ‘authority’ (clause (6), When he grants 
a sanction in respect of an offence_falling under Ss. 177 and 
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182, I. P. C. (which are N of the offences mentioned i in S. 195, 


clause 1 (a) of the Criminal Procedure Code) he clearly 
grants the sanction as a Magistrate, that is, as a Court and clause 


.7, in my opinion, directly applies. In the case in. Clarke v. 


Brajendra Kishore Roy Chowdhury 1 their Lordships of the Privy 
Council decided that a Magistrate making a search even in the | 
absence of a complaint and on his own knowledge that an offence: 
had been committed i is acting as a criminal court. At page 966, ° 


` they say “Tt would seem that the Trial Judge and both the learn- 


ed Judges who formed the majority of the Court of appeal were 
misled by the use of the word ‘court’ in S. 96, For the sake of 
brevity the code uses the terms ‘Court’ and ‘Magistrate’ generally, if 
not always, as convertible terms. S. 6 headed “Classes of Cri- 
minal courts ” enacts that “Besides the High Courts and ‘the 
Courts constituted under any ‘law under this code for the time 
being in force there shall be five classes of criminal courts, in 
British India, namely :—(1) Courts of Sessions, (2) Presidency 
Magistrates, (3) Magistrates of the First Class, (4) Magistrates of 
the Second Class, and (5) Magistrates of the Third Class.” | Then 
their Lordships say that a search’ made by a Magistrate is a 
proceeding conducted by him when “ acting in the discharge of 


“his judicial functions.” I think that this dictum of their Lord-- 
ship of the Privy Council: must be held as overruling the opinion 


expressed in Criminal Revision Case No. 136 of 1903, that. a 
Sub-Magistrate to whom a report is made as such Magistrate and 
who grants sanction to prosecute is not acting as a Court but 


: as ar public servant, other than a Court.” 


A. VV. 7 


——— gamam 


IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
PRESENT —Mk, Justice ABDUR RaHim AND MR. JUSTICE 


SESHAGIRI AIYAR. 


Komu Kutti Ta Appellant®* (Defendant), 
v. 
Kumara Menon and others ... ` Respondents (Plaintiffs 


1, 3 to 87, 39 and 40). 

Vendor and purchaser —Sale in consideration of vendee paying off simple debts 
of vendor and provision for compensation by vendee in defhult—Nature of—Abso- 
lute covenant or covenant by way of “indemnily--Sale- -deed—Construction— Failure 
of vendee to pay—Vendor’s suit to recover amount from vendeo—Maintainadility— 
No loss to vendor by reason of vendeo'e default —Efect. 

*A,8.No. 160 of 1917. > . . 26th March, 1918, 

1. (1912) I. L, Ru | 89 Cal., p. 958, 
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with the vendee in pursuance of an agreement thit he was to pay off therewith 
certain simple debts of the vendor and the sale. deed provided that the vendee was 
to compensate the vendor for any loss sustained by him (the vendor) by the 
vendee’s default in paying the amount which he undertook to pay, held that the 
covenant by the vendee was an absolute covenant to pay the purchasa-money in 
the way agreed upon by the parties and nota oasvenant:merely by way of indem- 
nity ; that it.was open to the vendor to sue the vendea as soon as he failed to pay 
the debts as they became due; and that the faot that no loss had ‘been caused to 
the vendor by the yendee’s default did not disentitle him to bring the suit. 
Kaliyammal v Kolandavelu Gounden 1, Ragunathan v Sadagopa 2 followed. 
Tzaat-un-nissa Begum v. Partab Singh 3. Explained and distnguished. 


Appeal against the decree of the District Court of South 
Malabar in O. S. No. 6 of 1916. 


0. V, Ananthakrishna Aiyar, for Appellant. 

T, R. Ramachandra Aiyar and A. S. Venku Aiyar,. for 
Respondent. 

The Court delivered the follow ing 


Judgments :—Abdur Rahim, J:—As regards the objection 
to the registration of the sale-deed Exhibit A on the ground that 


item No. 17, plot C, which was situated in the jurisdiction of the 


Sub-Registrar was not in fact sold, I do not think that there is any 
substance in this objection. The District Judge has found other- 
wise and that finding is prima facie correct, 


The next question depends primarily upon the interpretation 
of the sale-deed Hix. A. It provides that as regards the purchase 
money, “the said sum of Rs, 10,237-8-0 as has been received by us 
- by way of the Rs. 9,086-2-10 reserved with you, it being settled that 
the Kudicadan (encumbrance) Rs, 1,237-8-0 due to the aforesaid 
persons on properties items 10 to 16 should be paid by you and 
the properties should be recovered possession of, and that the pre- 
vious debts Rs. 7848-10-10 which were incurred for our tarward 
necessities * * * * * should be paid off by you * * * 
* | and by way of the balance amount Rs. 1,151-5-2 whieh was 
obtained by us in ready cash this day for the purpose of construct- 
ing a house etc.” The document states later on: “And it has 
hereby been agreed on karar that if, without your paying in time, 
with future interest thereon from this day for wards, the 
Rs. 7,848-10-10 which as aforesaid is described in Schedule B and 
which was agreed to be paid off by you, and obtaining back the 


pa E 
1, (1916) 5 D. W. 228. 2. (1911) I. L. R. 86 M. 348 
Beings fee Oep 8. (1909) I. L. R. 81 A, 583 (P. O.) 
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documents described in Schedule C any occasion is given for any 
loss to be sustained by us consequent thereupon or for us to pay 
any amount, yourself and your properties would be liable for all 
such losses and amounts etc.” It is contended that these 
clauses amount merely to a contract of indemnity, and there- 
fore the respondents, the vendors of the property were not 
entitled to bring this suit, until any loss bas been caused to them 
by the appellant, the vendee failing to pay Rs. 7,848-10-10 as 
covenanted by him. Whether itis an absolute covenant to pay 
the purchase money in the way agreed upon by the parties or a 
covenant merely by way of indemnity, must necessarily depend 
upon the construction of the document. As I read Ex. A, it 
provides that the greater part, of the purchase money should 
remain in the hands of the purchaser, he undertaking to pay 
the different creditors. These were all simple debts due on pro- 
missory notes, and none of them were charged upon the property. 
No doubt there is a contract by the vendee to compensate the 
vendors for any loss sustained by them by his default in paying 
the amount which he undertook to pay. But that, in itself, would 
not make it a mere contract of indemnity, All that it means, 
reading it with the other clauses, is that if the vendee having the 


. money of the vendors in his hands fails to pay according to the 


contract certain creditors of theirs, then he must compensate the 
vendors for any loss that, may be caused to them by such breach 
of contract, This is to my mind a mere case of contract to pay 
the purchase money, providing for compensation in case of breach. 
It'is just the case which is set out in the decision to which.1 was 
a party, viz, Kaliammal v. Kolandavelu Goundan 1. It is there 
stated, “No doubt there ate cases in which the gist of the trans- 
action is that the vendor leaves part of the sale proceeds in the 
hands of the vendee with a direction that he shall pay the debts 
for which the vendor was liable. ‘In such cases of absolute 
covenant it is open to the vendor to sue the vendee as soon as he 
fails to pay the debte as they become due and the words of such 
a covenant may be inconsistent with a covenant to indemnify 
properly so called,” There is another decision to which I was a 
party, Raghunatha v Sadagopa 2. The headnote of that decision 
is in these words. “A transfers his property to B in considera- 


~ tion of B agreeing to pay certain sums to third persons. A is 


himself entitled to sue B for the recovery of those sums 
1. (1916) 5 L. W. 228. 2, (1911) 1 L, k. 46 M. 348. 
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as if they are due to him in case of Bs failure to 
pay the third persons within a reasonable time; and A 
is not.id such a case bound to show that.he was im any way 
damnified by B’s failure.” There was a previous decision of Subra- 
mania Aiyar and Moore, JJ. on the same subject in Doraisinga 
Tevar v. Arunachallam Chetti 1, which perhaps went further. 
There the agreement provided that if the defendant failed to 
` discharge the debt, he should be liable to pay the plaintiff for any 
damage the latter might sustain. lt was held that the agreement 
was not a mere cuntract of indemnity. There the learned Judges 


point out in support of their view, that this provision could not ~ 


detract : from the absolute promise to pay contained in the 
beginning of the document. Here also there is an absolute pros 


mise to pay, though the document further provides for compensa- ' 


tion in default of payment. -It has been argued by Mr. C. 
V. Ananthakrishna Aiyar that the decision of the Privy Council in 


Izzat-un-Nissa Begam v, Pertab Singh 2, supports his contention. 


and that the view of the law laid down especially in Dorai- 
singa Tevar v. Arunachallam Chetti 1, requires reconsideration. 
In Izzat-un-Nissa Begam v: -Pertab Singh 2, the equity of 
redemption in certain property was sold in auction and was 
bought by the decree-holder. The sale was subject to two prior 
mortgages. As it happened, those mortgages were found to be 
invalid, and the purchaser had nothing to pay on that account. 
The owner of the property sued afterwards to recover the amount 
of those mortgages from the purchaser. The Judicial Committee 
held that the purchaser of the equity of redemption was entitled 
to whatever’ benefit accrued to him by reason of the mortgages 
which were supposed to exist on the property being found to be 
inoperative. He had bought the equity of redemption and there wag 
thus a contract implied by law that he would indemnify the 
owner of the property against encumbrances affecting it: As it 


happened, he had not to pay any of the supposed emcumbrances, . 


In those circumstances, it was pointed out that the owner of the 
property had got what he bargained for and had nothing to 
complain of. There is one sentence in the judgment which ig 
especially relied on by. Mr. Ananthakrishna Aiyar and it is this: 
“Tf the purchaser covenanis with the vendor to pay the encum- 


brances, it is still nothing more than a contract of indemnity”. 
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. 
But reading that senterice in the light of the rest of the judgment, 
it means nothing more than this, that in a transaction | 
of the nature under consideration in that case, there was an 
implied contract of indemnity, and if the purchaser .expressly 
covenanted with the vendor to pay the encumbrances, such a cove- 
nant as that without more, having regard to the nature of the 
transaction, would in no way change the character of the contract 
which the law implied between the parties. It does not in my — 
opinion countenance a general proposition that wherever there is 
a contract to pay compensation to the vendor for any loss caused 
to him: by non-payment, that must be treated as a mere contract, 
of indemnity ; that is to say that we must always in such a case 
disregard the express and unqualified covenant for payment and 
treat the transaction merely as a contract of indemnity. The gist 
of the transaction in this case was that the appellant constituted 
himself the agent of the respondents for the purpose of paying 


.certain debts. In the case in the Privy Council there were 
‘debis charged upon the property and as the property was sold 


subject to those encumbrances, the law required that the purchaser 


“ should discharge those encumbrances if called upon.to do so, and 


if he did not, then he must indemnify the vendor against all loss. 
But here the debts. were ordinary money debts, and there is an 
unconditional contract that with the greater part of the considera- 
tion money the appellant will pay these debts. It seems to me 
altogether unreasonable to treat such a contract as 4 mere contract 
of indemnity, simply because the document provides for com- 
pensation for any loss caused to the respondents by the breach of 
the contract. I therefore hold that the conclusion of the learned 
Judge on this point is right. 


The memorandum of objections relates to the costs which 
have been disallowed to the respondents by the District Judge. 
"These are the costs which they had to pay to the plaintiffs in 


certain suits brought to recover’ the debts which the appellant 


undertook to pay. I have no doubt that the appellant is liable 
for this amount. 


The result will be that the appeal is dismissed with costs, 
The memorandum of objections must be allowed with costs, and 
the decree will be modified by increasing the amount by Rs. 
355-8-0, ‘The time for payment of the decree amount will be 
extended by four months irom this date. 
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it - 
Shade Aiyar, J. Ta. a given case “it may. not bé' easy to de- 


termine whether a suit is: ‘upon’ a covenanbiéitiypon a contract of 
indemnity. We may take it thatthe dedisiyin’ et “the Judicial Com- 


mittee in Izzat-un-Nissa Began w. Per tal ingi 4 establishes that 





wherever there is a sale of property subject “is previous encum- ' 


brances it must be regarded that there is a contract of indemnity by 
the purchaser as well. -Although the Transfer of Property Act 
does not specifically refer to such an indemnity, from the decision 
of the Judicial Committee we must take ifthat- whenever there 


is a sale of ‘property and the purchaser has tọ discharge encum 
` . brances upon the property, there is on the one hand on the part 


of the vendor a contract to. indemnify the -purchaser for any loss 
the part of the purchaser that. he would rélieve-the vendor from 
any“ personal liability to pay. the morigage ainount” subsisting on 


the property. Subject to this réservation, pidiñarily where there 
are agreements by the purchaser to payt tof Sutstanding debts 


. he may be put to, and on. ‘the other nee is a contract on 


which are not Sie on the property, tagy y must be regarded as. 


EI WS 


upon the agreement whic! “hag been beka” ai such cases, the 


` purchaser must be regarded asthe agent of. the; seller. It is the 


seller’s money that he has; and the purchaser i i$- bound to apply 
the money as WE by the seller.. If he fails: to so apply, tke 
seller can say, ‘‘ You have not discharged my “debts as directed. 

Return the money left with.you.” In those circumstances there 
will be a right on the part -of the seller to call back the money so 
that he may himself apply it towards the discharge of the debts. 
In such cases, the suit will be upon the covenant.and not upon an 
implied or express contract of indemnity. .In the present case, I 


feel no doubt that the suit is brought upon the covenant. The. 
two clauses in Ex. A to which Mr. Ananthakrishna Aiyar drew. 


our attention refer to losses sustained by voluntary payments .on 

the one hand and by involuntary payments on" the other. The 
clauses contemplate that in some cases there-may be a decree and 
the property of the vendor may-have to be sold-;then i in others there 
may be voluntary payments to. avoid litigation, These are the. two 
classes of cases mentioned in the sale-deed. , : These are cases of 
covenants and not of indemnity. Following the decisions of this court 
to two of which my learned brother was a party; viz, Kaliamma v. 
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Kolandavelu Goundan ! Raghunatha v.Sadagopa21 hold that 
this is a suit brought up-n the covenant and that the decree was 
rightly given by the court'below, I agree that the decrees should 
be modifed as suggested by my learned brother. 2 

A.S. V., i S 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PxESENT :—MR, JustIOE OLDMELD AND Mk. JUSTICE 
PHILLIPS, 


Venkataramier “a Appellant * (1st Defendant). 
v, i ! 

Gopalan minor, by his guardian Respondent (Plaintiff). 
and adoptive mother Sunda-. 
rathammal. 


Hindu Law—Adoption—Joint Family—Death of one member—Adoption by 
his widow in pursuance of authority given by him—Death of adopted son at age of 
four—Second adoption by widow—Validity— Right of second adopted son to joint 
and separate property of his adoptive father. . 

R, a member of a joint Hindu family, died leaving behind him his widow, his 
undivided brother and joint and separate property. In pursuance of an. authority 
given by R. his widow adopted two-boys in succession, the sevond, G, after the 
death of the first at the age of four. On a question arising as to the validity 
of the adoption of G and as to his right, as against the undivided brother of R, to 
a share in the joint property by partition and to R.’s separate property by inherit- 
ance held that the adoption was valid and that G was entitled to a share in the 
joint property by partition and to R's separate property by inheritance. 

Madana Mohana v. Purushotama 3 followed. \ 

Per Oldfield, J.—Tne existence of a co-parcener otherwise competent to take 
by survivorship is no obstacle to the widow's exercise of the power of adoption 
recognised in Chandrabulles’s case tand in Sri Madana Mohana Deo Kesar. v. 
Purushottama Ananga Bheem Row 5. 

Per Phillips, J.—The theory that an adoption should be to the last malo- 
holder is not applicable to joint Hindu families living in co-parcenary. 

Second Appeal against the decree of the District Court of 
Tanjore in A. S. No. 680 of 1916, perferred against the decree’ 
of the Court of the Subordinate Judge of Mayavaram in O. 8. 
No. 57 of 1913. . 
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The court delivered the. -following ica 


Judgments Oldfield; F One Ka abani Sastri died, 
leaving joint and separate property. ` : Siibsequently his widow 
under an authority given by him adopted two boys in succession, 
the second, now plaintiff-respondent, after | the death of the first 


at the age of four. The question is whether plaintiff is entitled 


against lst defendant, here appellaat, the-undivided brother of `’ 


Ramasami Sastri, to a share'in the joint property by partition 
and to the latter’s separate property by inheritance, It is conceded 
that the widow would not be debarred merely -by the - failure of 
the first adoption from making a second ; and it is not disputed 
that authority would be in plaintiff’s favour, if there were ‘only 


separate property. The question is whether-he is entitled to a- 


share in the joint property. Considerations of: convenience and 
symmetry are on his side, since it would be -anomalous 
that his adoption should be recognized; to’. enable him to 
inherit one description of property and ‘not to entitle him to 
partition of the other. It is not however -necessary to resort to 
those considerations in order to find goia for a decision in his 


favour. 
At page 251, Mayne’s Hindu Law ana Usage, 8th edition, 


the rules deducible from the authorities regarding divestiture of - 


estates in consequence of adoption are stated. But it is better 
to attempt to reach the principle, on whieh such rules may be 
founded, if only because thé ‘learned author's references to the 
divesting of estates are not always strictly applicable to joint 
family property, such as is now in dispute.‘ That principle has 
been formulated differently on each side. Ist defendant contends 
that the widow can adopt after ‘the estate of a. deceased adopted 
son or other person entitled has intervened ‘between the. death of 
her husband and the date of the adoption, only .if she has herself 
succeeded in the absence -of a successor to‘buch’son or person ; 
plaintiff that the principle is, as stated by Chandavarkar, J., in 
Ramkrishna v. Shama Rao 1, that, “where'a Hindu dies leaving 
a widow and a son and that son dies leaving:a natural born or an 
adopted son or leaving no son, but his own widow to continue the 
line by means of adoption, the power of the former widow is 
extinguished and cannot afterwards be revived”. And this must, 

it will be seen, be.extended to cases, in' which the son did not 





1 (1902) I. Iu. R 36 Bom. 626. 
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actually leave a widow or give his widow authority, but died after 
reaching an age, at which he was capable of doing either. Shortly 
the decisive consideration is on the one view the existence at the 
date of the disputed adoption of some one, other than the adopt- 
ing widow, immediately entitled to the estate; on the other the 


, previous extinction of the widow’s power in consequence of other 


possibilities of the continuance of the line having arisen, In the 
present case on the one hand Ist defendant is such a person; but 
on the other, the first adopted son having died at the age of four, 
‘no such possibilities are-in question and the widow's power is still 
exercisable. . ` ; 


The point does not fall to be decided on any text; and the 


‘doubt regarding it arises from the alleged ambiguity of the earliest 


authority on it, Chundrabullee’s case 1, The question arose there 


“between the son adopted by the widow of and the song widow 


~ 


of one Gour Kishore, no co-parcener being in question. The 
material part of the judgment consists first in reference to the 
extinction of the widow's power, tothe son’s marriage, to his 
having lived to an age, which enabled.him to perform ceremonies 
for his father’s benefit or to adopt a son; and his failure to 
actually beget or adopt a son is explicity treated as immaterial. 


All this supports plaintiffs argument, But there follows 


a reference, on which lst‘defendant relies, to the facts that the 
son’s widow had acquired a right to the estate and that in her 
absence Gour, Kishore’s widow would by the adoption have 
divested no estate but her own. And defendant’s contention is 
no doubt reconcilable with the description of the decision in 
Vellanki Venkata Krishna Ra) v.Venkatarama Lakshmi 2 as not 


governing a “‘ case, in which the adoption was made in derogation 
of the adoptive mother’s estate” but deciding that “the son having’ 


died leaving a widow, in whom the inheritance had vested, the 


mother could not defeat the estate so. vested by making an - 


adoption’. 

The arguments addressed to us traced the current of 
authority in the High Courts, which have dealt with these 
alternative principles, Madras, Calcutta, and Bombay showed that 
its direction has varied, particularly in the last mentioned. But 
it is unnecessary to go through the cases, because all doubt has 


_now been set at rest by the recent judgment of the Privy Council 





1. (1865) 10 M.I. A279, (1876) 1. L. R. 1 Mad, 174 (P. C.) 
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in Madana Mohana Ananga v. Purushothama Ananga lin plain- 
tiff’s favour. -There the succession to an impartible Zemindari 
was in dispute between a second adopted on and a reversioner, 
the first adopted son having died leaving a:widow, who was not a 
party. Reference was made to Chundrabullée’s case. The dictum of 
Chandavarkar, J., was explicitly adopted; and it was held, as the 
sole ground of decision, that the widow’s power came to an end, 
when the son she first adopted died after attaining full legal 
capacity to continue the line, either by the birth ofa natural 


born son or by the adoption to him of a son by his own widow. . 


And this, it was stated explicitly, in no degree depended on the 


fact that there was no evidence as to whether the widow had of. 


had not authority to make such an adoption. 


It is then however argued that this result, the adoption of 
the rule proposed by plaintiff, which was-all that was necessary 
in the case under disposal, does not in‘the present case negative 
the necessity for the application of that, for-which lst defendant 
contends, as a further test of the validity of the adoption. The 
question, it is said, to follow the words of Batchelor, J., in 
Bhimabat v. Tayappa is not only whether the widow has power 
to adopt, but further whether, “given that the adoption does divest 
another heir’s vested estate, the adoption is valid’’ The latter 
questicn the Privy Council no doubt had not to consider. But its 
reference to two other cases, besides Chundrabullee’s case indicates 
its attitude. In Padmakumari Debi v. Court of Wards 3 Chundra- 
bullee’s adoption, again came under consideration, the argument 
being that it might be valid, when it was relied on subsequently 
and for other purposes; and their Lordships explained their pre- 
vious decision in words, which they quoted later ia Thayammal v. 
Venkatrama 4 with reference to the ceremonial competence 
of the last male holder of the estate and on the consequent 
determination of the widow's power. This is the more significant, 
because in the judgments of the High Court under appeal, Puddo 
Kumaree Debee v. Juggut Kishore 5, that reference had been 
directly challenged as due to inadvertence and the challenge was 
met by no suggestion that the decision was reached also on 
another ground.- It is nct possible in these circumstances to 





1. (1918) 85 M.L.J 189=1L.R. 41 Mad. 853. 2, (1918) I. È R. 87 Bom. 598 
8. (1881) I. L. R. 8, Gal 802=L. R. 8 I, A.229 4 


4. (1887) L.R. 1414 67=1, L. R. 10 M. 205, 5, (1880) 1. L. R. b, Cal. 616, | 
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follow Batchelor, J , in the case above referred to and to treat any 
rule based on the fact that no estate but the-widow’s own was 
divested as the ‘‘ summary and culmination” of the judgment in 
Chundrabullee’s case. Such a rule, if itis not authorized by that 
judgment cannot be founded on the short description of it given in 


‘Vellanki Venkatakrishna Rao. v. Venkatarama Lakshmi 1 and 


we have been shown no alternative source, from which it can be 
derived.. 


Some argument has then hea attempted with reference to 


| the principle that an adoption by the widow cannot divest an 


estate, which has vested, asthe estate had done in Madana 
Mohana v, Purushothama 2 in the person entitled by the ordin- 
ary rules of succession ; and’it is further argued that divestiture 
of joint family property stands in any case on a different footing 
from that of impartible property. As regards the latter, the 
case cited is sufficient authority, since it contrasts the divesting on 
the occasion of a previous adoption by the same widow with 
that in question in ib and- explains the former on the ground 
that, so long as the widow's power was operative, the person 
divested had only a temporary right tu enter, which operated 
merely to prevent the succession falling into abeyance. See also 
Surendra Nandan v. Sailaja Kant 8a case decided with refer- 
ence to joint family property and therefore relevant to 1st defen- 
dant’s second contention“ just referred to. As regards that con- . 
tention, it would serve no good “purpose to follow the argument 


_ through the various - authorities cited, since in this Court the 


reference obiter by White, C. J., in Sivagnana Servaigaran v. 


. Ramasamy Chetty +, to the absence of authority to show -that 


the principle of Chundrabullee’s case did not apply in the 
case of a joint Hindu family and the full Judgment” 
of Seshagiri Aiyar, J, in Madana Mohana v. Purusho- 
thama 2 from which White, C. J., did not dessent and in 
which I respectfully concur, seem to me to place the point beyond 
doubt. True, the learned Judge was dealing in the latter case 
with the rather different. question whether impartible property 
could be divested by an adoption not made to the last male-holder. 
But it was a part of his argument that the question would have 
been answered similarly: in the affirmative, if joint family pro- 

1, (1876) I. D. K. 1 Mad: 174, (P. C.) — 


2. (1914) I. L. H. 88 Mad. 1105=7 M. D. J. 806. 
"3, (1891) L L, B. 18 Cal. 985. 4, (1911) 23 M. L. J. 85. 
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* perty had been in dispute, beciuse Wr property ‘is merely 
joint family property subject to an excepsion as to enjoyment. 
The learned Judge’s conslusion was appareatly not assailed before 
the Privy Council and may be accepted as, the law; and I cannot 
find and we have not been shown anythmg in the rule in the 
form, with which we are concerned, which makes the exceptions 
to which he referred, material, It follows Irom the considerations 
referred to by him that the existence of te co-parcener otherwise 
competent to take by survivorship is no tbstacle to the widow's 
exercise of the power of adoption recognized in Chundrabullee’s 
case! and in Madana Mohana nen oe v, Purushothama 
Ananga 2. 

The result is that the second appeal ‘nust be dismissed with 
costs. 

Phillips, J.:—In this case the, appellant, the ist de- 
fendant, is the undivided brother of ore Ramaswami Bastri 
and he appeals against the decree obtained by the plaintiff, the 
adopted son of Ramaswami Sastri, for-his share in the family 
property. After Ramaswami Satri’s death his widow adopted a 
boy who died at the age of 4 and she a terwards adopted the 
plaintiff. The factum of adoption is not disputed nor is it disputed 
that she had authority to make a second adoption provided it was 
not otherwise invalid in law. The sole, question that has been 
argued before us is as to the validity of the Dlaintiff’s adoption. The 
pleader for the appellant relying on the cass of Musswmat Bhoobun 
Moyee Debia v. Ram Kishore Acharj Chozodhry 1, contends that 
a second adoption which is not to the last male-holder cannot be 
allowed to divest the undivided brother of ihe estate which vested 
in him on the death of the last male-holder. It is not disputed 
that the adoption of the first son was valid although it equally 
divested the brother of the estate. The azgument is that when 
the adoption is not to the last male-holder its validity has to be 
determined on different principles to those which we should follow 
in considering an adoption tothe last male-holder. In Sri Virada 
Pratapa Raghunada Deo v. Sri Brozo Krishore Patta Deo 8, the 


‘Privy Council upheld the validity of an-acoption so as to ne a. 


brother of the adoptive father inan impartible Zamindari, 
and in Bachoo v. Mankorebai $, the wdow of one deceased 


1 (1865) 10 M. I. A. 279. 

a. (1918) 85 M. L, J. 133=1. L. R. 41 Mad. 8: 56.. 

8, (1876) I. LR. 1 Mad. 69 (P. O) 4.11904) L.L.R, 29 Bom, 61, 
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brother was allowed to adopt a son after the death of another 
brother who left a posthumous son. It cannot therefore 
be disputed that a widow hag power in an undivided family 
to adopt a son to the prejudice of the surviving members of the 
family and it is difficult to see on what principle one can differ- 
entiate such an-adoption when it is made to the last male-holder 
of an undivided share from an adoption made to the last male. 
holder but one, even if it can really be said that the share of a 
son inan undivided family is identical with the share of his 
deceased father. If in an undivided family the share of a deceas- 
ed member vests in the survivor the latter would be divested 
equally in both cases and to say that such a divestment is to be 
allowed in one cage and not in the other does not seem to be based 
on‘any particular principle. The leding case on the validity 
of such adoptions is Mussumat Bhoobun Moyee Debia v. Ram 
Rishore Acharj Chowdhry 4, and it was there held generally that 
when a son had succeeded to the ancesural property as heir and 
had full power of disposition over it and might have alienated it 
or might have adopted a son to succeed to it ifhe had no male 
issue cf his body, then it is not open- to his father’s widow to 
make an adoption merely because the son died without male issue 
and without making an adoption because her authority to adopt 
had come to an end. In that case the son had left a widow and 
it was held that she could ‘hot be divested by an adoption to her 
father-in-law when a natural-born brother of her husband would 
not have divested her of her estate. 


The argument for the appellant in this case has been based 
almost entirely on the question of devolution of property, and it 
has been contended that the validity of an adoption depends 
entirely on its effect on the devolution of the property belonging 
to the father to whom the adoption was made. This overlooks 
the other aspect of adoption, namely, that a son is adopted in 
order to perform certain ceremonies for his father and in order to 
continue his father’s lire for his father’s benefit ; and the principle 
underlying the decision in Musswmat Bhoobun Moyee Debia v. 
Ram Kishore Acharj Chowdhry 1, 1, has been stated in Ramkrishna 
v. Shama Rao 2 by Chandivarker, J., on page 532 tobe as 
follows :—*“ Where a Hindu dies leaviag a widow and a son, and 
that son dies leaving a’ natural-born or adopted son or leaving no 
cL ERS ER Ne OE SE EERE 


1. (1865) 10M. LA. 279. E 2. (19032) I. L. R. 26 Bom, 526, 
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* son but his own widow to continue the lirie by means of adoption, 
the power of the former widow is extinguished and can never 
afterwards be revived.” This principle was approved by a recent 


Privy Council decision in Madana Mohana v. Purushothama 1” 


and there their Lordships say that the authority to adopt conferred 
on the father’s widow came toan end when the son she originally 
adopted died after attaining full legal capacity to continue the 


line either by the birth of a natural-born son or by the adoption ` 


to him of a son by his own widow, and their Lordships 
observe further that they do not base their decision on the 
power of the son’s widow to adopt; for they say that even 
in its absence the succession of Brojo Kishore (i.e, the 
son} and his dying after attaining full legal capacity to continue 
the line would in themselves have been sufficient to bring 
the limiting principle into operation. It would seem there- 
fore that the principle in these cases is that the power to adopt 
Gomes tò an end when the estate is vested in a person, whois a 
full owner and fully capable of himself continuing the line of 
succession and that when once an estate is so vested even though 
the last full owner has not taken steps to provide for its devolu- 
tion after his death but has allowed it to devolve by process of 
law on a collateral, he has by his actor omission. divested the 
succession and therefore the widow of hig father cannot step in 


to divest the new heir in whom the property has vested, There ` 


is a case in Bhimabat v. Tayappa Murar Rao 2, where a widow 
adopted a son who died unmarried. She then adopted another 
boy which was held to be invalid, because under the Bombay 
Hereditary Offices Act a reversioner had guzceeded to the 
property on the: death of the first adopted son, but that 
decision appears to rest upon the peculiar nature of the 
property in the cage as otherwise it would be opposed to the case in 
Vellanki Venkatakrishna Rao v. Venkatarama Lakshmi 83 where 
the Privy Council held that a widow could adopt ason on the 
death of her natural-born son under age and unmarried. Nearly 
all of these cases deal with separate property and the question 
whether a second adoption can be made in an undivided family 
has not been definitely decided in any reported’ case. But the 
point has been considered in Madana Mohana 1. Purshothama 4 
where Seshagiri Aiyar, J., is of opinion that the theory that an 


1. (1918)- 86 M.L.J. 188 (P C.) 2. (1918) J, L. R. 87 Bom, 598, 
8. (1876) I, L, R. 1 M. 174 (P.0.) - 4, (1914) I, L. R, 88 M. 1105, 
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Venkata- adoption should be to the “last male-holder is not applicable to 6 
E amier joint Hindu families living in co-parcenary. The late Chief Justice 
Gopalan. Sir Arnold White, was inclined to take a different view but was 
Phillips, J. not prepared to assert it definitely and left the question open, In 
considering the case of an undivided Hindu family one pint for 
consideration is whether the surviving member can be said to be 
divested of the share of the deceased member by the adoption of a 
son to him, The exact interest in the family property of any parti- 
cular member of an undivided family cannot beascertained with 
any accuracy until the time of partition actually arrives. Any mem- 
ber’s share is apt to be increased or decreased accordingly as the 
number of members in the family is increased or decreased and 
this point was considered in Bachoo v. Mankorebar 1, where it. 
was held by Russell, J.,-that the survivor was not the sole absolute 
proprietor or full owner of the estate of his deceased brother ; and 
we gee that in no decision has the principle that when the adoption 
isnot to the last full owner of the estate the question of divesting the~ 
heir comes into play, been applied to undivided property. If a person 
“who takes an estate by survivorship is not the full owner—and it 
is difficult to look upon him as such considering the fact that other 
members of the family may be born who will take an interest in 
the estate—the principle of adoption to any one not the last full 
owner would not apply tò- undivided families as pointed out by 
Seshagiri Aiyar, J., iñ Madana Mohana v. Purushothama 2. The 
-present case is further complicated by the fact that plaintiff's 
adoptive father had self-acquired properties as well ag ancestral 
property. So fat as the former are concerned the adoption would 
be valid in accordance with the decision in Vellanki Venkata- 
krishna Rao v. Venkatarama Lakshmi 8, and the point is 
conceded in argument; but if the contentions for appellant are 
accepted the adoption would not be valid in respect of the 
ancestral property. In this view plaintiff would take the separate 
7 property as his father’s son, but in respect of the ancestral 
` property would not be :his father's son. This reductio ad . 
absurdum is I think ari “additional “reason for holding that.the 
principle contended for by appellant is not sound. 


In this view, I think the plaintiffs adoption in the present 
case must be held-to be valid, for the first adopted son died as an 


1. (1904) I. D. R. 29. Bom. 61. 2, (1914) I. L. R.88 Mad. 1105.. 
8, (1576) I. D, R, 1 M. 174, 
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|| ae : 
infant at the age of 4 and unmarried ‘and in the words of the haters 
Privy Council had not attained “full legal capacity to continue v 
the line.” Therefore the adoption ofa second son had merely Gopalan. 


the effect of continuing the line of the last: full owner and did not Philips, J. 
disturb any new line of the inheritance. 
The circumstance requisite to determine the widow’s power 
of adoption as laid down in Madana Mohana v. Purushothama 1, 
had not come into existence, and the adoption is therefore valid. 


The Second Appeal is dismissed with costs, . 
A. 8. V. 
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tion of notice reaching others—Delivery of nobice to quit by post—Presumption in Harihar 
favour of its reaching addressee—Efect of registering the letter containing the notice v i 
Transfer of Property Act, 1832 (Act IV of 1882) S. 106. Ramsashi 

The principles governing the sufficiency of notices to quit served by landlords Boy 


upon their tenants are the sama in India as in England, Such noticas may be : 
good and effective in law, even though not strictly accurate or consistent: the test 
of their sufficiency is not what they would mean to a strangar ignorant of all the 
facts and circumstances touching the holding to which thay purport to refer, but 
what they would mean to tenants "presumably conversant with such facts and 
Circumstances. Such notices are to be construed go as to effectuate the intention 
of the parties ut res magis valeat quam pereat. “ , 

8. 106 of the Transfer of Property Aot, 3882 only requires that a notice to 
quit should be tendered or delivered to the party. intended to be bound by it 
either personally or to one of his family or servants at his residence, or if such 
tender or delivery be not practicable, affixed to a conspicuous part of the property. 
The personal tender or delivery may take place anywhere: the vicarious tender or 
delivery must be made at the residence of the person intended to be bound. 

In the case of joint tenants service of a notice to.quit upon one-is prima facie 
evidence that it has reached the others. cate ge ate 


Ae vi 





é * June 7 and 10,1918; 
1. (1918) I. L. R. 41 Mad. 85585 M, L. J. 188. 
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There is a presumption that notice to quit posted in a letter properly address- 
ed to the person intended to be bound reaches that person. Such presumption 
applies with still'greater force to letters which are registered, and is not rebutted 
but strengthened by the fact thata receipt for the letter is produced signed on 
behalf cf the addressee by somebody else. 


Appeal from a decree of the Calcutta High Court, confirming 
a decree of the Subordinate Judge of Hooghly, which reversed a 


decree of the First Munsif of Howrah. - 


The facts of the case are sufficiently stated in their Lord- 
ship's judgment and in that of the Calcutta High Court and the 
only questions for decision in this appeal were (1) whether the 
plaintiff's notice to quit was sufficient, (2) whether it was duly 
served. The Munsif decided both these questions against 
plaintiff. He held that the notice was vague and ambiguous and 
that it required the defendants to vacate a portion only (6 cottahs) 
of. their lands: also that some of the defendants were noi served 
with the notice, He dismissed the suit. The Subordinate Judge, 
on appeal, remanded the case for trial on the merits. -He held 
that the notice was served on all the defendants and that it was 
sufficient and was not vitiated by the fact that the area and 
boundaries of the land were misdescribed. The remand order 
was upheld on appeal by the Calcutta High Court (Fletcher an 
Teunon, JJ) who delivered.the following judgment :— z 

Fletcher, J :-—This is an appeal from a decision of the learn- 
ed Officiating Subordinate Judge of Hooghly, dated the 19th May 
1914, reversing the decision of the Munsif of the First Court at 
Howrah. The suit was brought for ejectment. The property 


was held on an annual tenancy and the tenancy is said to have ~ 


been determined by notice to quit properly served upon the 
tenants. The Munsif dismissed the suit on the grounds, first of 
all, that the notice was insufficient and, secondly, that the notice 
had not been served. on all the defendants. The notice called 
upon the tenants to deliver up possession of a certain holding 
which was held in the name of one Ramnidhi Manjhi at a rental 
of Rs. 25 per annum. Those are the words -expressed in the 
notice itself and that is the-description of the holding which the 
defendants were required to give up possession of. It is true that 
there was to the notice a schedule annexed in which the area of 


the land was inaccurately stated and apparently also one of the .. 


boundaries in that schedule was not given correctly. But the 
fact remains that the notice required the tenants to deliver up 


, 
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5 this property originally held by Ramnidhi Manjhi and for which P.U. 


-he was paying a'rental of Rs. 25 per year. Nobody could doubt Harihar 

when he received a notice like that that what he was required to Panoni 

‘give up was not a portion of the holding but the whole holding. Ramsash 
- for which Rs. 25 was payable. The errors in the schedule are, as a 

the learned Subordinate Judge observes, mere inaccuracies which 

do not affect the validity of the notice, That seems to me t9 dis- 


pose of the first point. ` . : $ 


The second point is about the service of the notice. The 
appellants who are principal defendints in the case say that 
the notice was not duly served on them, As regards the de- 
fendants Nos. 1, 4 and 5, they were admittedly gerved with the 

© -notice. The others were served, it is said, by registered letters. 
The posting of the registered letters is proved’: The return 
_ through the Post Office and the receipts: of the registered letters 
—~—giyen to the postman when he delivered the letters and received 
these receipts in the ordinary course of his business hive been 
given in proof. It is said, however, that as strict proof has not 
been given in the case of the registered letters, .thatis,as the 
signatures of the addressees or their agents have not been strictly 
proved, the ordinary-presumption that when a letter is posted in 
the ordinary course it reaches the addressee does not take effect, 
That seems to me a matter that does -not require a careful consi- 
‘deration, There is no reason to think that the registered létters 
were taken less care of than unregistered letters. The deféndants 
“did not dare to go into the witness-box to contradict the fact that 
they did receive these notices through the Post Office. I should 
have thought that, on that ground alone, the learned Judge was 
entitled to come to the conclusion that these notices had been duly ` 
served upon the defendants. Further, ihe defendants Nos. 6 and 
7 have been found as a fact to form members of the same joint 
family as the defendant No. 5. It is admitted that the defendant 
“No. 5 was duly served and one of the necessary incidents of a 
joint Hindu family is that the family should be living together in y 
commensality and it, therefore; follows that the defendant Nov 5 
when he received that notice on his own behalf and on behalf of 
his brothers was either a “member of the family or an authorised 
agent living at the same residence as the defendants Nos.:6 and 7. 
There séems to be no doubt that these defendants had been duly ` 
served, i 


y 


ea 
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P.O. The other point is about the receipt given by the gomashta, 

Harihar The Post office delivered this registered letter to a person. 

_ Banerji who, it is said, was the gomashta of the defendants Nos. 
v 


Rumsishi 2 and 3. It is said that the plaintiffs have not proved that 
` Roy. the gomashta was a duly authorised agent. The defendants' 
Nos. 2 and 3 could have come forward and given evidence béfore 
the learned Judge that this letter; although duly addressed and 
delivered at their residence, had been purloined by some 
unscrupulous servant and had never, in fact, reached their hands. 
They. did not, in fact, do so. There cannot be the slightest doubt 
that the person who took in the registered letter was a person 
authorised to do so, and that that letter duly found its way into 
the hands of the defendants Nos, 2 and 3, Lagree in the 
decision of the learned Subordinate Judge. The present appeal, 


therefore, fails and must be dismissed with costs. Two gold 
mohurs, ‘ 4 


Teunon, J:—I agree: - i 
Defendants preferred this further appeal to the “Privy 

Council. f | 
_ De Gruyther, K. O. (Kenworthy Brown with him) for appel- 
lants: The notice to quit was not a proper notice under S 106 
of the Transfer of Property Act. Appellants held 24 bighas: 
the notice related only to6 cottahs. It was not an inadvertent 
Tisdeseription or mistake: it wasa deliberate manoeuvring for 
position. There were several plots, and the notice related to one 
single plot in the possession of Ghose: this is clear from the 
boundaries given: the whole question is, what is Ram Nidhi's 
holding. They do not want to admit that the whole 2} bighas is 
- ihat holding, so they claim the part hoping by that means to 
get possession of the whole. Further, the notice was not 
duly served. The posting of registered letters is not a 
sufficient compliance with S. 106: the notice must be delivered 
pers’ nally or to a member of the family or servant at the party’s 
reside: ce. Jogendra Chandar v. Dwarkanath 1 and Subdodini v. 

Durga Charan 2, whiéh lay down the contrary are incorrect. 
Branson (Dube with him) for respondents :—The High 
Court’s decision is correct, The notice clearly referred to the 
whole of Ramnidhi Manjhi’s holding. As to service the ex- 
. pression in 8. 106 is '“ delivered” : posting of registered letters is 

1. (1888) I. L.R 15 Cal 681. 2, (1900) I D. R 28 Cal. 118. 
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Pa sufficient delivery within the meaning: of the section. We rely 
on Papillon v. Brunton 1. 


De Gruyther, K. O. replied. 

Their Lordships’ judgment was delivered (July 16, 1918) by 

Lord Atkinson :—This ig an appeal against a decree of the 
High Court of Judicature at Fort ‘William, Bengal, dated the 6th 

` April, 1915, which dismissed an appeal. from the Subordinate 
Court of Hoogly, dated the 19th May, 1914. 

The action out of which the appeal has arisen is one of eject- 
ment brought not by owners or occupiers of land against persons 
trespassing upon it, but by Jandlords of a particular piece of land 
against their former tenants of the same to recover possession 
thereof on the ground that the tenancy of those tenants has been 
determined by an effective notice to quit duly served, f 

Two sets of defendants have been named in the plaint, the 
first containing the names of seven persons. named Banerji, some 
of whom were, and still- are, members of a joins Hindu family 
others were once such members and have ceased to be so. For 
convenience these are styled the principal defendants, and 
are alleged by the plaintiffs to have been their tenants from year 
to year of the piece of land mentioned up to the service of 
the aforesaid notice to quit. The second set of defendants 
consists of three limited companies —two milling companies, nun- 
bered 8 and 9 respectively; Andrew “Yule (Limited), timber 
merchants, the managing agents of the two first-named compa- 
nies, and numbered 10, and a firm named Amrita Lal Ghose and 
Sons, numbered 11. These latter defendants, Nos, 8, 9, 10 and 
11, ave stated to be the sub-tenants of the principal defendants, 
and being in the possession of the above-mentioned piece of land 
are made pro forma defendants. In the third paragrd»h of the 
appellants’ case it is in effect stated that the only questions in the 
case which have up to the present been decided are—first, the 
question whether, assuming that the principal defendants were 
the tenants of the plaintiffs’ of the aforesaid piece of land from 
year to year, the notice to quit alleged to have been served upon 
them was sufficient and proper ‘in form; and, second, the question 
whether it had been duly served, The Munsiffin whose Court 
the suit was filed decided both these questions in favour of the 
defendants, and on this ground dismissed the suit. His decision 

1. (1860) 5H. & N. 618. 
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_ was reversed upon appeal by the Subordinate Judge, and if was MH 


by him ordered that the case be sent back to the lower, t.e., the 


- Munsiff’s Court, with a direction to remit the suit to its original. 
number, and to proceed to try the issues raised in the suit other 


than issue No. 2, and determine the suit after giving the pores 
due opportunity for adducing evidence. 


The principal defendants appealed from this order to the 
High. Court of Judicature at Fort. William in Bengal. The 
appeal was dismissed with costs, this latter Court being, like 
the Subordinate Judge, of opinion that the notice to quit dated 
the 9 Assin, 1817, B.s., given by the plaintiffs had been duly serv- 
ed and was effective to determine the alleged tenuncy from year 
to year of the principal defendants. ` 

On the 11th July, in the year 1906, the present plaintiff No, 
1 addressed the present defendant No. 10 @ letter in othe words 


“ and figures following :— ~ 


‘© Messrs, Andrew ame and Oo., Caloutta. 
“ Dear Sirs, 

e I am informed thai since the 1st day of March last you are filling up and 
occupying our khas (patit) vacant land and kkal in Char Ramakrishtopur, Howrah, 
described below. You have taken no permission from us nor haye you made any 
arrangement with us for it. Please take notice that the land is the absolute pro- 
perty of myself and my co-sharers, and therefore any improvements you may make 
to ? it will belong to us absolutely. Further, you are liable to pay for your use and 
ocoupation of the land and for all damages that we may suffer thereby from the 1st 
Maroh last, that is, from the date from which you have been using and occupying 
it. š 

ay Therefore, on behalf of myself and my co-sharers I doana from you that 
you do -within ten days of receipt hereof make a settloment with us for the land. 
Failing which we shall ‘take such steps as the law provides. 
“tt Description: of Land, a 
-1 AJI that piece of (or) parcel of khas patit and consisting of low land, lekad, 
measuring about 10 cottahs and butted and bounded as follows.” 


‘The bcundaries are then given, but nothing turns upon 


them. . 
This statement that Yule’s land is 10 cottahs in extent is of 


etc., 


importance. On the 23rd July in the same year plaintiff No. 1 


in the present suit, as executor of his father Rammoya Roy and 
Srimati Adhar Roy, widow,- and executrix of the same Rammoya 
Roy deceased, brought an action against the seven principal de- 
fendants in the present suit to recover a sum of Rs. 3-14-10 
arrears of rent due to the deceased Rammoya Roy. zi 

In the second paragraph of the plaint in the former suit it 
is stated that the paints have been in possession of about 6 


rr =. > 4. v ie 
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4 cottahs of bastu land, mentioned in the schedule, situate in the 
said village of Char Rumakrishtopur, on payment of the preserib- 
ed annual rent of 25 rupees thereof as Sarbararkars of an 
annual gar mourashi, thika tenant under the plaintiffs, Rs.. 12-8 
annas being.annually paid by them separately by four instalments 
to the plaintiff. The statement that the rent of 25 rupees a year 
issued out of 6 cottahs of land is undoubtedly inconsistent with 
their claim in the present suit, in which they allege, that it issues 
out of a holding about 2 bighas 23 cottahs in extent. Itis not, 
however, more inconsistent with their present claim, than is the 
defence put in by the defendants ‘inconsistent with the ad- 
mission they made before the Subordinate Judge, to the effect 
that they were in possession of a holding belonging to the 
plaintiffs‘formerly occupied as tenant by one Ramnidhi Manjhi, 
and that this rent of 25 rupees issued out of the holding, where- 
as the defence is that the lands out of which this rent of 25 
rupees issued is 2 bighas 24 cottahs in'extent purchased benami 
by their predecessors and belonging to them as long-standing 
mourashi mokurari land. 


Again, on the 18th February, 1908,- the present Gagah 
No. 1, executor of his late father, . and the latter’s widow as his 
executrix, addressed to the same, Andrew Yule and Co, i 


Boe 


“ Messrs. Andrew Yule. and Co. ; 
“ Managing Agents, Fort William Flour Mills Company (imiitèd): 


t Dear Sits, 


“Weare informed that you have filled up 2 kha? situate in the land 

specified below, and occupied the said land also, which is our khas land, without 

-~ our permission and without entering into any settlement with us. This land 
‘joins on the west a piece of land measurng 6 cottahs, for which the name of 
Nidhiram Manjhi is recorded in our serishtaas a tenant at will, having no 
permanent rights We also beg to draw your attention tothe letter written by 
one of us on the 11th July, 1906, protesting against your filling up the said kkal 
„and occupying the said land. 

-"“ Under the ciroumstances, unless you , deliver up possession of the said 
piece of land more particularly described below within one month [torn] date or 
take a ‘settlexnent from us on reasonable terms, we’shall be unde {torn] painful 
necessity of taking such steps as we may be advised for the recove {torn} of posses- 
sion against you and suoh other person or persons who may claim any tight to 
interfere with our rights and khas possession: . 

‘We further demand from you a sum of 920 (28% 4X10) rupees on account 
of the use and occupation of the said land and filled up khal from the,1st March, 
1906, to the 31st January, 1908, and require you to.pay the same to us within a 
month of date 
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"“ Description of the land. 


“All that piece or parcel of khas vacant land consisting of low land Akal eto., 
Measuring about 10 cottahs or more, situate in our zemindari of Char Rama- 
krishtopur, sub-district of Howrah and Thana Shibpur, and butted and bounded as 
follows, ” 


The boundaries are then set out. Á 


This letter, treating Yule and Co. as trespassers instead of 
sub-tenants of the principal defendants, as they are treated in the 
present suit, may have, with the other inconsistencies already 
mentioned, induced, and their Lordships think most probably did 
induce, the principal defendants-to refuse to be content with the 
decision of the Subordinate Judge and High Court, and to prefer 


. the present appeal to this Board on two points, one of which, the 


proper service of the notice; is technical and unmeritorious. It is 
not pretended that the plaintiffs are estopped by these proceedings 
and documents. But the strangest argument that could well be 
addressed to any legal tribunal has been founded upon by them 
and pressed on behalf of the principal defendants. It-is this that 
the plaintifis deliberately and for some indirect object narrow- 
ed their notice to quit to what’ they knew was a small 
portion of the holding for which their tenants paid them rent, 


_in order that, having got possession of this portion, they might 


treat the companies occupying the remainder of the holding as 
trespassers, If they knew~-the law, as they must be assumed to 
do, they must have been well aware that a notice to quit calling 
upon the tenants of a holding to quit a portion of itis absolutely 
bad, and they must have known also that this design could not 
be accomplished unless the ejectment founded on the notice was 
go framed as to obtain secure possession of the portion mentioned ` 
in the notice and no more, and that the action could be at once’ 
defeated by the tenants by proof that the contents of their 
holdings were more than the part named. 


It is desirable therefore to refer to the pleadings to see how ' 


‘the respective parties framed their claims and defences, in order 


to discover whether the former were fashioned so as to carry out 
the alleged knavish design, In paragraph 5 of the plaintiffs’ 
plaint the nature of the holding of which the claim to recover 
possession is described. Itisa jumma of land bearing an annual . 
rental of 25 rupees in’ the name of Nidhiram alias Ramnidhi 
Manjhi, recorded in the serishta of the plaintiffs, for which the 
principal defendants paid the annual rent of 25 rupees, and of 
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twhich they were in possession, So “far the description of the 
holding is reasonably plain and clear, and if it stopped there it 
is difficult to suppose that any person of ordinary intelligence 
reading it would notat once see if was the possession of that 
jumma in its entirety—-nothing more and nothing less—which 


was claimed, Any difficulty which exists arises from the state- ' 
_ ment of the contents of this jumma. The plaintiffs mention 6 


cotiahs, but it is not quite clear ‘whether by mention of that area 


the plaintiffs mean to assert that this was in fact its area at the l 


date of the filing of the plaint, or merely that it is its area as 
recorded in the plaintiffs’ serishta: Ifthe holding ba one of char 
lands it'may well be that its area would be considerably augment- 
ed by accretion in the long course of sixty years‘during which it is 
alleged to have been’ in the tenancy of ube defendants and their 
predecessors. 


The; description, however, does not. Bip there. In the same 
paragraph it ig further stated that in the suit already mentioned 
brought by plaintiffs Nos. 1 and 2 to recover arrears of rent the 
principal defendants had stated that the whole quantity of 2 bighas 
24 cottahs was comprised in the jumma in respect of which the 
“annual rent of 25 rupees was paid, In the schedule these differ- 


ent estimates or ` descriptions of the contents of the jumma are” 
repeated, but what ever its actual contents it. is stated to be the 


land recorded in the plaintiffs’ serishta in the name of Ramnidi 
Manjhi, subject to an annual payment of 25 rupees. | In the sixth 


- paragraph of the-plaint it is ayerred that the formal defendants 


are in the possession of the said lands. that is, the lands compri- 
sed in the jumma, in the immediately. preceding paragraph men- 
tioned as monthly tenants under the principal defendants. This 
paragraph refutes absolutely the suggestion that all the plaintiffs 
seek to recover is the 6 cottahs of the jumma in the occupation 
of Amrita Ghose and Sons. What is sought to be recovered is 
all the lands occupied by all the pro forma, defendants, and not 
merely the portion occupied by any one,of them. The contents 
of the’ succeeding paragraph lead to the same conclusion, It 
appears to their Lordships that in the face of this pleading it is 
perfectly plain that what the plaintiffs in this suit seek to recover 
is possession not of a jumma 6 cottahs in extent, nor yet a portion, 
6.cottahs in extent, of a larger jumma,-but the whole jumma 
described as fortherly held by Ramnidhi Manjhi, for which he 
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and the principal defendants after him paid an annual rent of 250, 


‘rupees, and which is in “actual occupation of the formal defend- 


ants. 
The written statements filed by the principal and pro forma 


defendants suggest -the same conclusion. From paragraph 12 of 
the latter it appears thit in the month of May 1900 the principal 
defendants entered. into an agreement with the pro forma defend- 
ants to grant to the latter alease of 134 cottahs of low land 
forming part of the “landin suit.” The part cannot be equal to - 
or greater than thé whole; 134 cottahs cannot be a portion of 6 
cottahs; and thus the lands in’ suit, inthe opinion of the formal 
defendants, cannot be a mere part of the jumma6 acres in area. 
In this statement it is. also averred that the defendant No. 8, the. 


Monarch Flour Mills Company, on the faith of this promise of the 


lease immediately began to raise the level of the land demised to 
them and tg raise buildings upon it. 

It is further averred in the statement that the defendant No. 8 
filled up at an expense of about 3,000 rupees a khal immediately 


` north of the premises of defendant No, 9, “and that in May 


1905, the principal defendants claiming the lands so made by this 
filling up, the defendant No. 9 agreed with them to rent a piece of 


land 17 acres in extent situate east of the plot 135 acres in extent 


already mentioned ; that the said defendant No. 9, relying on these 
promises to grant a lease to them, erected buildings upon the said 
lands and paid rent to the principal defendants in respect of them ; 
that the principal defendants evaded executing these leases though 7 
tendered to them for execution and ultimately refused to execute. 
them ; and that defendants Nos. 8 and 9 were about to institute a 


‘suit against the principal defendants for specific performance of 


their agreement to grant the leases: when the news of the institu- 


` tion of the present suit reached them. 


This written statement was filed on the 22nd December, 
19.1, three days after the filing of the written statement of the 
principal defendants. Of-course, these latter people are not bound 
by the averments contained in the written statement of their 
sub-tenants. ; . 

The written statement: of the TRN defendants is that in 


`. their view, at all events, the present suit isnot brought to recover 
- merely possession of the-6 -cottahs in the occupation of defendant 


No. 11, Ghose and.Sons; bat ‘is brought for thé recovery of the 


a 


| 
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possession of lands which they themselves have promised to 
lease. In paragraph 9 of their statement it is averred that the 
land in suit is not the 6 cottahs held by Ghose and Sons but two 
bighas 23 cottahs held -by them in one plot, not two plots. And 
they repeat ad nauseam in various forms the statement that the 
lands in suit are not confined to jumma of 6 cottahs bearing an 
annual rent of 25 rupees ; that they never had possession of a jote 
of 6 cottahs, nor ever paid rent in respect of such a jote ; that the 
lands in suit are not confined in a jote jumma of 6 cottahs to an 
annual rent of 25 rupees, alleged by the plaintiffs in their plainé 
to be recorded in the name of Ramnidhi Manjhi; and further that 
if there be-any such jote of 6 cottahs recorded in the plaintiff's 
serishta, the principal defendants never had any connection with 
it or interest in it. | or 


In paragraph 12 of the written statement they repeated the 
assertion already mentioned that the -2 bighas 24 cottahs for 


which they pay 25 rupees is ancestral property acquired in the | 


way already described, but not a particle of evidence was given by 
the defendants at the hearing to sustain any one of the averments 
contained in this paragraph. Nor was any evidence whatever then 
given to sustain the: accusation that the plaintiffs harboured the 
stupid and fraudulent design attributed’to them in framing their 


notice to quit in its actual form. The form of their pleading repels | 


the idea. This is a vital matter, because of the principles upon which, 


according to the authorities, notices to quit containing errors - 


honestly but mistakenly or inadvertently made are to be con- 
strued. These principles would be entirely inapplicable to 
inaccuracies deliberately inserted for fraudulent purposes, The 
principles that the notice to quit should be construed ut res magis 
valeat quam pereat applicable in the first class of cases could not 
be applied to the second, There is no reason why if the plaintiffs 
before they served this notice to quit had obtained more full and 
accurate information as to the precise facts touching this holding 
for which the principal defendants paid them this annual rent of 
25 rupees, they should not have avuiled themselves of it and 
embodied it in their notice to quit. 


In their Lordships’ view there is nothing whatever to show - 


that the plaintiffs were actuated by a desire to play any trick, or 

effect any fraudulent purpose in connection with this notice to quit 

or the ejectment suit consequent upon it, or to show they did not 
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„serve the notice and institute the suit in the honest desire to 


exercise legitimately the rights which the law conferred upon 
them in reference to the possession and enjoyment of their own 
property. 

If this were a case arising in England the English 
authorities would therefore be applicable. It has not been 


- suggested, and could not, their Lordships think, be successfully: 
contended, that the principles they lay down are not equally. 


applicable to cases arising in India. They establish that notices 
to quit, though not strictly accurate or consistent in the state- 
ments embodied in them, may still be good and effective in law; 
that the test of their sufficiency is not what they would mean to 


a stranger ignorant of all the facts and circumstances touching -~ 


the holding to which they purport to refer, but what they would 
mean to tenants presumably conversant with all those facts and 
circumstances; and further, that they are to be construed not 


“with a desire to find faults in them which would render them 


defective but to be construed ut res magis valeat quam pereat. 


To take a few of these authorities out of many to illustrate these 


principles. 


ln Doe d. Lord “Huntingtower v. Culliford 1, the defendant 
went into possession of a house and an acre of land in the parish of 


Iichester on the 4th Augist, 1821, as tenant to the plaintiff. 
_On the 28th September, 1822, the plaintiff served upon the de- 


_fendant a notice, dated the 27th September, 1822, to quit this 
house and this land at Lady Day next or at the end. of your 


current year. Lady Day next would be the 25th March, 1823; | 


and the current year of the tenancy would be the tih August, 
1823, but acting on the above-mentioned principles it was held 
to.be a good notice to quit on Lady Day, 1823, te. the 25th 
March, 1823. Abbott, ©. J., in delivering judgment said — 


“ Thera is one rule of construction in cases of this nature which ig no less 
sound than ancient, namely, to give such a sense to, ambiguous words as will 
sffecbaate the intention of the parti-s. Applying that rule to this cage it appears 
to me the words ‘at the end of,your current year’ may be understood to mean the 
end of the current year ending at the ensuing Lady Day. lhe words, I think, are 
plainly applicable to the current Year Lady Day, 1828.” 

Bayley, J. said :— 


“ We are to look at the intention of the, landlord. When general language is 


used which is open to doubt, the rule'is to make it sensible, rot insensible. The . 





state of the defendant’s = shows it to ba clear that the londlord did not 
a L 
. (1824) 4 Dow and Ry., 248. = 
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mean the year ending Michaelmas Day. He could not intend to give notice to 
quit in two days, because that would be no notice whatever. By mentioning 
Lady Day next it is clear he meant to give a six months’ notice, or such notice as 
tke law requires. He intended to give an effective notico, and it is quite sufficient 
if the tenant understands what is meant.” 


In Doe d. Williams and another v. Smith 1, the tenant, who 


held lands under a demise originally from May 1832 to the 2nd 
February, 1833, and held certain buildings from May 1832 to 
May 1833, retained possession after February and May 1833 
without any express contract. On the 22ad October, 1833, the 
landlord served a notice to quit and deliver up possession of all the 
buildings and the land at the expiration of halfa year from the 
delivery of the notice “ or such other time or times as your present 
year’s holding of or in the said premises or any part thereof 
respectively shall expire after the expiration of half a year from 
the delivery of this notice.” Lord Denman, C::J., in delivering 
judgment said :— we 
“I think the notice was wall enough. Itis- admitted that it would be good 
. from May 1884. The half year would expire in April 1834. It Would therefore 
not be good for the Ind February, 1884, but I think that, although the word 
“present ' is used, the notice may be referred to 2nd February, 1885, which was 
after the expiration of the half-year- and that there was no danger of the tenant 
being misled.’? : 
Littledale, J. concurred for the same reasons saying :— 
“ This is certainly a lame and inaccurate notice ; but such as itis, we must 
endeavour to give it a rational interpretation. pees 
Patterson, J. said :— 
“Tt is not required that a notice should be worded with the accuracy of a plea. 
This is not drawn with strict precision, but I think it i sufficiently clear. ’’ 
That case was followed and approved of in Wride v. Dyer 3. 


The case of Doe v. Archer 8 , is very applicable to the pre- 
sent case. There a farm was leased for twenty-one years at a 
rent of 1802. per annum, consisting, as, described in the lease of 
Town Barton and its several parcels described by name at a 
rent of 837., other closes named at rents of 51. 5s. and 111, and 
the Shippon Barton and several parcels described by name at 861., 
reserving to either party power to determine the lease at the end 
of fourteen years on giving two years’ previous notice. It was 
held that a notice by the landlord to the tenant to “ quit Town 
Barton, &c., agreeably to terms of the covenant between us on the 
expiration of the fourteen years of your term ” was sufficient. 


1. (1886) 5Ad & E. 860111 E. R. 1198. “ “8, (1900) 1 Q. B. 28. 
8. (1811) 14 East 245—104 B, B. 595. 
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Lord Hllenborough in delivering judgment said :— 

‘‘ The landlord must -have intended to give such a notice to quit a3 the lease 
reserved to him the liberty of giving, and not a void notice to quit a part only, and 
so the notice in yuestion must have been understood by the tenant, - 

“ The notice to quit Town Barton, where the mansion was, meant the Town 
Barton cum sociis, especially with reference to the lease, which only gave him 
power to determine the tenancy as to the whole, which was let together.” 


Le Blane, J. sayid :— 


“There being no power under the lease to determine the tenanoy as to part 
only, the notice to quit could have no operation at all unless taken, as it must 


- have been intended, to apply to the whole.” « 


Bayley, J. said :— . 
‘We are to consirue a notice to quit in such a way ut res magis valeat quam 
pereat.” i 


In order to judge of “what the notice to quit in this case 
conveyed to those of the principal defendants upon whom it was 
served it is necessary by examination of the evidence givea at the 
trial before the Munsiff to ascertain what were the material 


_ facts in reference to the connection of those defendants with the 


lands in suit. Three witnesses were examined on behalf of the 
plaintiffs, namely, Ramsashi Roy, Suresh Chandra Chatterji, and 
Hira Lal Kar. The second of these gave no material evidence 
upon the point now under consideration. One witness, and only 
one, namely, Jyotish Chandra Banerji, was examined on behalf of 
the defendants. Ramsashi Roy proved amongst other things that 


. the plaintiffs in the suit are the maliks of two towzi, Nos, 3994 


and 39944 acquired by purchase, of which the latter belonged to 
the witness and his mother, andthe former belonged to Guru 
Das and his cousins; that the Banerjis were the tenants of the 
lands in suit; that he accepted rent from them; that Nidhiram 
was the tenant; that somehow or other the Banerjis got the 
lands from Nidhiram ; that they paid rent to the plaintiffs for it, 
and their rents were accepted; that the Banerjis were not 
trespassers ; that Nidhirami-was treated in his, witness’s, serishta | 
as dead; that the land in the possession of the principal defen- 
dants was included within the boundaries given in the notice to 
quit ; that the actual occtipiers of the lands were Messrs, Andrew 
Yule and Co., and Amrita -Lal Ghose; and that he, the witness, 
only came to know in Mayor June 1900 that the Banerjis had 
under-tenants who paid them rent. 

In reply to the Court he said‘the Banerjis (defendants) are 
not trespassers; they are tenants in the sense that they pay him 
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@rent; that he accepts rent from them as sirbararkars, meaning ' PO. 
thereby that they were occupying the place of tenants; that he Harihar 
has-been accepting rent from them since 1990; he believed his Banerji 
uncle (the owner of towzi 39 )4) also receives rent from them;  Rameashi 
.that he did not know when they acquired their interest in the ` Boy: 
lands in suit; that he treated them as tenants to the extent of Wao 
receiving rent from them as sarbararkars. On being further 
cross-examined by counsel he said that the quantity of land in the 
possession of defendant 1] was 6 cottahs; that there are no pucca 
structures upon it; the quantity of land in the possession of defen- 
dants 8 to 10, he said, was 30 cottahs, the total quantity 2 bighas; 
that before 1900 the Jands were khal (a closed channel) and patit; 
that to the east of the 2 bighas odd thers is no public pathway, 
but a private pathway, 6 to 10 feet wide, used by Andrew Yule 
and Co., solely; that to the east of that pathway lie the lands of 
the Port Commissioners ; that these latter lands formerly belong- 
ed to his, witness’s, predecessors, and were acquired by the Com- 
missioners ; that he did not include in the plaint this eastern 
pathway within the disputed land. 


The witness Hira Lal Kar stated that he was gomashta 
for all the plaintiffs. He proved that he received rent 
from the Banerjis for the plaintiffs and gave receipts for it 
eight of. which were apparently produced, proved, and marked 
Ex. A and Exs. B (1) to B (7). They have not been printed in 
the Appendix, as they ought to have been since they may describe 
the holding in respect of which the rent was paid and throw 
light upon the point in controversy, ; 


Well, in the face of this evidence, it is not surprising that 
when the case came before the Subordinate Judge it is stated in 
his judgment that it was admitted on both sides that the defen- 
dants’, ie, the Banerjis’, tenancy consisted of the holding of 
Ramnidhi Manjhi. It is not suggested that, the knowledge of 
this fact was recently acquired by the principal defendants, and 
the sufficiency or insufficiency of the notiée to quit must therefore 
be determined having regard to the. fact that admittedly the 
principal defendants were, to the own knowledge, tenants of 
‘Ramnidi Manjhi. The fact that in their written statement they 
don’t deny this fact, but studiously evade admitting it, while they 
have given no evidence whatever to disprove it, all suggest that 
they were wellaware who their.predecessor in occupation was. 
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PO And it is almost impossible to believe thatthe counsel for the ® 
Harika? principal defendants would have omitted to confine his clients’ 
| Banerji admission to their state of knowledge subsequent to the service of 


Ramsashi the notice to quit if he could have honestly and truthfully done 
Roy. 80, 


Lord Turning to the contents of the notice to quit, the material 
Atkinson. 
part of it is :—. 2 


- “You are informed by this notice that Char Ramkrishtopur, pergunnah 
Boro, recorded in towzi Nos, 8994 and 8994A in the Collectorate of district Hoogh- 
ly, within station Sibpur, is our Zamindari. The bastu land, bcunded as below, 
within the said Char, is land, bearing a yearly jumma of 25 rupees, standing in 
the name of the late Nidhi Ram, alias Ram Nidhi Manjhi. You have been in 
po:session of the said land on payment of rent at the said rate and taking dakhilas 
in the name of the said Nidhi Ram Manjhi as thika tenants at will of the said 
one jumma only under us. Now it being necessary for us to take khas possession 
of all the lands comprised in the said jamma, you are informed by this notice 
that you should vacate that land, by removing the huts, etc., that exist on the 
said land on or before the last day-of the month of Chaitra of the current year 
1317 B.B. We shall take khas possession of al) tha lands comprised in the said 
jumma on the expiry of the said fixed time. -In case we do not get khas possession 
of the said land cn the expiry of the said time fixed, we shall take khas poseession 
of that land by instituting a suit in proper court against you, and you shall be 
liable for all damages. 


““ The 9th Assin 1817 B.S. 


SCHEDULE. 


“I (one) plot of bastu land, about 6 cottahg in area, situate in village Char 
Ramkrishtopur, within station Sibpur, pergunnah Boro (6 cottahs). 


TT “6 Boundaries. 


“ North : Ramkrishtopur Ghat Road. 
t West: Jamai land of the late Thakurdas Banerji. 

~- “ South : Jamai land of the late Bhuban Mohan Banerji. 
“East: Land included in the said towzi.” 


The question is what must that notice have conveyed to an 
ordinary reader, much less to tenants who were aware, as the 
principal defendants have admitted, that they held Ramnidi 

~" Manjhi’s holding. 

The notice begins by stating that the bastu lands, bounded 
as below within the char of Ramkrishtopur, are lands bearing 
yearly jumma of 25 rupees standing in the name of Nidhi Ram 
alias Ram Nidhi Manjhi. it is then averred that the principal 
defendants have been in possession of these lands on payment of 
rent at the aforesaid rate, taking dakhilas in the name of the said 
Nidi Ram Manjhi, as thicka tenants at will, of ““the said one 
jumma only under the plaintiffs.” It is then averred that it is 

- necessary for the plaintiffs to take khas possession of all the lands 


`~ 
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@ comprised in the jumma already mentioned. The principal defen- ' P.O, 
dants are then required to vacate that land, that is all the land Harihar 
comprised in the aforesaid jumma, before a.day named and they - Banerji 
are informed thaton the expiry of that time the plaintiffs will Rameashi 
take possession of all the lands’comprised in the aforesaid jumma. Roy. 
If-the boundaries alone were added it could not, their Lordships Lord 


think be successfully contended that the meaning of this notice to Atkinson. 


any ordinary reader was not that possession of the entire jumma 
-in the tenancy of the principal defendants, which has stood in the 
name of kam Nidhi Manjhi, and for which he and they paid a 
rent of 25 rupees per annum, should be delivered up to the plain- 
tiffs.. To tenants who, like the principal defendants, were admit- 
tedly in possessicn of the entire jumma and paid this rent, that 
must have been clear to demonstration, but it is contended that 
all this clearness is obscured, and this certainly. rendered doubtful 
by the statement in the schedule that the lands the possession of 
which are to be delivered up are one plot of bastu lands 6 cottahs 
in extent. 


The principal defendants knew perfectly well that a plot of 
6 cottahs in extent is only a small fraction, one-sixth or one- 
seventh, of the lands in the entire jumma. They must presum- 
ably have known the law that a notice, requiring a tenant to quit 
only a small portion of the holding of which he was tenant: was 
bad and ineffective, but the presence of these words 6 cottahs in 
the schedule, it was, in effect, contended, reverses all the pre- 
sumptions such as would apply in English cases, and necessitates 
that the-landlord should be presumed to have intended to serve a 
notice bad and ineffectual to his own knowledge rather than a 
valid and effectual one, and that the notice itself should be con- 
strued ut ves magis pereat quam valiat instead of the contrary. 
No argument has been addressed’ to their Lordships, and no 
authority produced to show that the principles of the above- 
recited English cases are inapplicable to Indian cases. From 
the very nature of a notice to quit; which is merely the 
formal expression of the landlord’s will that the tenancy 
of his tenant shall terminate, it would prima facie appear 
that they are applicable. In addition it may well be 
that the description of the lands of the jumma as bastu lands 
may refer to their condition as originally held by- Ram Nidhi 
Manjhi, and not to their condition after the defendants 8 and 9 
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‘ had, during the year subsequent to the year 1905, built puccae 


buildings upon them, and defendant No. 11 has erected huts upon 
his 6 cottahs. 

In their Lordships’ view the erroneous statement of the con- 
tents of the jumma does not predominate over the description given 
of it in the earlier portion of the notice to quit. They have not 
the slightest doubt that the principal defendants were perfectly 
wellaware that the notice required the defendants, as the plaintiffs 
desired and intended that it should, to quit and deliver up posses- 
sion of the entire jumma for which they for years paid the rent of 
25 rupees. If anything additional were needed to.convince one 
that this was so it would be the evidence of the only witness exa- 
mined for the defendants. He says not a word about the principal 
defendants and their predecessor having from time immemorial 
had ancestral mokurari rights in the property containing 2 bighas 
and 24 cottahs bearing an annual rental of 25 rupees, not a worl 
to the effect that although he got, as he admits, the notice to quit 
he did not understand that it referred to the whole jumma for which 
Nidhiram formerly and the principal defendants in succession 
to him paid this rent of 25 rupees per annum. Their Lord- 
ships are, therefore, clearly of opinion that the notice was a good 
notice to quit this last-named jumma in its enticety, whatever its 
area may be. What its aciutl area iscan bs determined at the 
trial, and the possession of that area can be recovered in these 


‘proceedings. 


Next and lastly as to the service of the notice to aie The 
106th Section of the Transfer of Property Act, 1882, only 


requires that such a notice should be tendered or delivered to the 


party intended to be bound by it either personally or to one of 
his fami{y or servants at his residence, or if such tender or de- 
livery be not practicable, affixed to a conspicuous part of the 
property. The personal tender or delivery may take place any- 
where; the vicarious tender or delivery must take place a6 the 
residence of the person intended to be bound bythe notice, 
Well, in the cass of joint tenints, each is intended to be bound, 
and it has long ago been decided that service of a notice to quit 
upon one joint tenant is. prima facie evidence that it has reached 
the other joint tenanss. (Doe d. Macartney v. Crick 1, Doe d, 
Bradford v. Watkins 2, Pollock v. Kelly 8. 


1. (1805) 5 Hsp. a 2. a 7 Hast, 661. 
- (1856) 6 Ir. Com. L. R. 
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ê ° It was proved and found that defendants Nos. 5, 6, and 7 
are members of a joint Hindu family, and that of these No. 5 
was duly served with a duplicate of the notice to quit. The 
mode of service adopted was this: Hira Lal Kar, the gomashta 
of all the plaintiffs, who knew all the defendants and their 
addresses, sent to each by registered letter addressed to them at 
these addresses duplicates of the notice to quit signed by all the 
plaintiffs. For these notices he received receipts on the registra- 
tion of them. And the peon of the Post Office, who, the 
defendants’ only witness admitted, knew all their houses, got 
from all of them receipts for the letters when delivered. These 
receipts were produced, one purporting to be signed on behalf of 
Srimati Panchkawri Debi, the guardian ad litem of the minor 
defendant No. 7, by a person signing on behalf of the addressee 
with the initials F. C. B.; another addressed to Babu Nala 
Kumar Banerji, the minor, purporting to bé signed in something 
the same way; a third addressed to Babu Narinda Nath Banerji, 
defendant No. 6, purporting to be signed for the addressee in the 


same way; a fourth addressed to Fakir Chandra Banerji, defen- ` 


dant No. 5, signed by the addressee; a fifth addressed to Babu 
Haribar Banerji, defendant No. 1, signed by the addressee ; a 
sixth addressed to Babu Jyotish Chandra Banerji, defendant No. 4, 
examined as a witness on behalf of his co-defendants signed 


by himself; a seventh addressed to Babu ‘Narayan Chandra: 
Banerji, defendant No. 2, purporting to be signed on his behalf by: 


Jogendra Nath Dey; and an eighth addressed to Babu Paran 


Chandra Banerji, defendant No. 3, purporting to be signed on the , 
addressee’s behalf by the same person, Jogendra Nath Dey. The, 


defendant No. 4 in his cross-exammation stated he did not know 
a person named Jogendra Nath Dey, but, strange to say, after the 
signatures of five of the principal defendants, including Narayan 
Chandra Banerji, Para Chandra Banerji, and Jyotish Chandra 
‘Banerji, to their written ‘statement filed in the snit of the plain- 
tiffs to recover rent instituted in July 1906, already referred to, 
appears the statement, “Satisfied from the statement of Jogendia 
Nath Dey.” That was followed by something which is now illegi- 
ble. It probably was the signature of some official before whom 
the defendants or their signatures to the written statement were 
identified or verified. i 

Hira Lal-Kar stated that he left all the notices with Babu 
Prabodh; a man 30-years of,age, son of defendant No, 2, who lives 
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- in his father’s house. There would seem to be some error in the ® 


print of this witnegs’s evidence on this point, as the witness is 
represented as having said he gave ull the notices, not one notice, 
to Babu Prabodh. The Subordinate Judge found that this was 
good service on Narayan, the defendant No. 2, The Munsif held 
there was no proof of the service of the notice tò quit on any of ` 
the defendants other than those numbered 1,4, and 5. He 
seemed to be of opinion that the registered letters musi be pre- ` 
sumed ‘to have been delivered to the person who signed on behalf 
of the addressee the receipt of it, but not to the addressee himself 
in thefirst instance or at all, andthat as there was 
no proof that the persons other than the addressees who.. 
so signed were the duly authorised agents of the addressees 
to receive these notices the proof of service was defective. 
Service of a notice upon or delivery to such an agent would be’ 
good service or delivery to ithe principal though in fact the notice 


‘was destroyed by the agent and never was seen or heard of by 


the, principal (Tanham v. Nicholson 1); but it is an entire mistake 
to suppose that the addressee must sign the receipt for a register- 
ed letter himself, or that he cannot do so by the hand of another 


` person, or that if another person does sign it on the addressee’s 
-behalf the presumption is that it never was delivered to the 


addressee himself mediately or immediately, For instance, if a 
servant in the addressee’s house saw a notice handed in by the 


_ postman carried to the addressee and handed to him that servant 


could certify that it’ was delivered to his master and could, if 
requested by the master, sign the receipt on the latter's behalf, 
though he was not the agent of the master authorised. to take 
delivery on his, the master’s, behalf. 
- The latest, clearest, and most conciusive authority upon the 
question of the sufficiency of the service or delivery of a notice to 
quit by post is probably the case of The uresham House Estate 
Company v, Rossa Grande 2. There the defendants, who were sued. 
for rent; contended that they had, before the rent accrued due, 
terminated their tenancy.by a notice to quit enclosed ina letter 
which they had put into the post correctly addressed to the 
plaintiffs, and which, ‘if delivered in due course, would have 
been received in time to determine the tenancy. The plaintiffs 
called evidence to show the letter had never been received. The 
1. (1872) D. R. 5, E. and L App. 561. 2. (1870) W. N. 149, 
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è learned Judge presiding at the trial directed the jury that a notice 
to quit enclosed in a letter sent through the post was prima ‘facie 
eviderice that it had been received, and left to the jury the ques- 
tion whether it had, in’ fact, been received or not, The jury 
found it had been received. Ona motion for a new trial on the 
ground of misdirection, the Court, consisting of Cockburn. C. J., 
Blackburn, Mellor, and Hannen, JJ., held that if a letter properly 
directed, containing a notice io quit, is proved to have been put 
into the post office, it is presumed that the letter reached its 
destination at the proper time according to the regular course of 
business of the post office, and was received by the person to whom 
it was addressed. That presumption would appear to their 
Lordships to apply with still greater force to letters which the 
sender has taken the precaution to register, and is not rebutted 
but strengthened by the fact that a receipt for the letter is pro- 
duced signed on behalf of the addresses ‘by same e person other than 
the addressee himself. 

The only one of the defendants who TET as a witness 
admitted he had received through the post office the notice ad- 
dressed to him. None of the other defendants appeared as witnesses 
to deny that they had received the notices properly addressed to 
them and properly posted, In their Lordships view. the evidence 
of delivery of the notices to quit to all’ the principal defendants 


was, under these circumstances, adéquately and sufficiently prov- 


ed, and constituted good service of them within the meaning of 
5.106of “The Transfer of Property Aci, 1882.” They are 


therefore of opinion that the appeal fails upon both the points ` 


raised for decision, and should be dismissed, and will humbly 
advise His Majesty accordingly. As they think that the errone. 
ous mode in which the plaintiffs shaped their claims in the years 
1906, 1907, and 1903, in the letters and litigation already referr- 
ed to, may have misled the defendants and brought about this 
appeal, they think the parties should be en to abide their own 
costs incurred in it, 
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PRIVY COUNCIL.: . 


PRESENT :—LorD BUOKMASTER, SIR Joan EDGE, MR. 
AMEER ALI AND Sik WaALTER, PHILLIMORE, Bax. 


{On Appeal from the High Court of Judicature at 
Fort William in Bengal. } 


Maharaja Ranjit Singh Bahadur © ... Appellant. * 
v, : 
Maharaj Bahadur Singh ... Respondent. 


Limitation Chaukidari Chakran lands— Rights of patnidars when such lands 
are resumed by Government and transferred to Zemindar—Transfer *' subject to 
contracts "— Village Chaukidari Act, 1870 (Bengal Act VI of 1870) S. 51—Indian 
Limitation Act, (XV of 1877) Sched. II, Arts. 118, 144. 


The word “ contract’? primarily means a transaction which creates personal 


“obligations, but it may though less exactly, refer to transactions which create 


real rights. It is in this latter sense that it is used in B 61 of Bengal Act VI of 
1870, and the rights thereby reserved to patnidazs and others on the transfer to - 
the zemindat of chaukidari chakran lands, comprehensively included in the word 
t contracts ’’, are real rights, the enforcement of which is secured not by a suit 
for specific performance, tut by a suit for possession. , 

Where therefore 2 patnidar sued the zemindar to recover possession of such 
lands. 

Held, that the Article of Schedule II of the Indian Limitation Act, 1877 appli- 
cable wag not Art. 118 but Art, 144 and ihat tbe period of limitation accordingly 
wae not three but twelve years. $ 


Consolidated appeal’ from seven decrees of the Calcutta High 
Court, reversing decrees of the District Judge of Birbhum. 


The respondent was patnidar or darpatnidar of villages 
included in seven patni grants from the appellant as zemindar. 
Government resumed the Chaukidari Chakran lands within these 
villages under Bengal Act VI of 1870 and transferred them to 


‘appellant. Respondent claimed the lands under $. 51, and his 


right to possession being denied, brought seven suits in the 
‘Munsif’s Court for possession. Appellant pleaded inter alia that 
‘the suits, which were instituted at periods from five to eight years 
‘after the transfers, were barred by limitation, the article applicable 
according ta him being Art. 118, which allows three years only. 
This contention was accepted by the District Judge, who on 
appeal from the Munsif. dismissed the suits; but the High Court 
(Chitty and Teunon, JJ.) reversed this decision and decreed the, 
suits, holding that the Article applicable was Art. 144, by which 











s April 16, and May 30th 1918. 
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è the period of limitation ‘is 12 years from thé date when possession P.G. 
became adverse. Hence this appeal. 


De Gruyther, K. C. (Hddis with him) for appellant; The nae 
` suits were for specific performance of ‘contracts and were  Eahadur 
barred by Art. 113. The reespondent’s rights arose solely out of Maharaja 
covenants to be implied in the patnis, and by virtue of 8. 51 of OE 
Bengal Act VI of 1870, which provides that the transfer shall 

be subject to rights of contract. Ranjit Singh v. Kali Dasi 1. 

The decree in that case was to execute a conveyance on 

certain’ terms,.not one for possession. Up to the date of: the 

transfer from Government the patnidar had no right to the 

lands ; he had only an implied right to get a conveyance on 

terms to be fixed, The contract was that the zemindar shall, if 
Government gives him the Chaukidari Chakran lands, execute a. 

lease in the patnidar’s favour. If there were no such contract, 

then the transfer to the zemindar was absolute and not subject to 

any obligation under S. 51 of the Village Chaukidari Act (Bengal 

Act VI of 1870). (Reference was made to Hari Narain Majumdar 

v, Mukund Lal Mandal 2.) 


Upjohn, K. O. (with him Sir W. Garth) for respondent: The * 
argument against me rests on a strict construction of the word 
“contract” in S. 51. I say the word.is wider, like the Roman 
transactio: it includes conveyance. The contract'here is one 
under which a third person gets a’ right to land. Lord Parker, 
in Ranjit Singh v. Kali Dasi Debi 1 laid down that the object 
of S. 51 was to preserve the rights of third persons: not personal 
rights, but real rights—rights in the land. Here a real right was 
created When each patni was granted, long before the Chaukidari 
Act, which merely lays down that if other’ persons have real 
rights on the land those rights shall prevail against the zemindar’s. 
There. was no contract in the technical sense: nor are we apply- 
ing for performance of any: we are simply enforcing a real right 
on statutory terms. We ask for possession; whoever heard of a 
decree for possession ina suit for spécific performance before 
execution of any conveyance! Further, in all these cases 
judgments are given for mesne profits. There is nothing in the 
nature of specific performance here: there is no date fixed for the 
performance of the contract. Art. 113° has no application: the 
proper article is 144, an 


1. (1917) 441 A. 117=44 O, 841==82 M, L, J. 565, 2. (1900) 4 Cal. W. N. 114, 


Bahadur 


v. 
Makaraja 
Bahadur 

Singh, 


‘Lord Buok- 
master 
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(Lord Buckmaster : The decree is that you shall pay Rs. 58 e 
till the rent is fixed by a future suit. Is that right ?) 

We have to pay Rs, 58, anyhow and may have to pay more, 
It is like having an equitable right. A man’s claim in equity is, 
subject to terms to be imposed by: the Court, 


De Gruyther, K. O. replied. 

Their Lordships’ judgment was delivered (30th May 1918) by 

Lord Buckmaster :—This is a consolidated appeal against 
seven decrees of the High Court of Calcutta dated the 5th March, 
1918. These decrees were made in seven suits instituted by the 
respondent on the 10th and 20th September, 1904, against the ap- 
pellant and others claiming to recover possession and settlement of 
certain Chaukidari Chakran lands in villages of which the appel» 
lant ie the zemindar. It is unnecessary to deal with the history 
and vicissitudes of the litigation, as the only question that now 
arises for determination is whether the suits were barred by the 
Indian Limitation Act, 1877. This statute, as is well known, fixed, 
diferent periods of limitation within which suits of different 
characters should be brought. The appellant contends that Article 


.113 of the 2nd schedule of that statute regulates the rights of the 


parties in the present case, while the respondent asserts that the 
period is fixed by Article 144 of the same schedule, By the terms - 
of the schedule, Article 113 is stated to apply to a suit for ` specific 
performance of a contract, the period of limitation is fixed at three 
years and the time from which the period begins to run is stated 
to be the date fixed for the performance, cr if no such date is fixed 
the date when the plaiz.tiff has notice that preformance is refused. 
Article 144, on the other hand, relates to a suit for possession of 
immoveable property or any interest therein not thereby otherwise 
specially provided for, the period is twelve years, and the time from 
which the period begins torun is when: the possession of the 
defendant becomes adverse to the plaintiff. If Article 113 applies 
the appellant is entitled to succeed. But itis admitted that he 
must fail if Article 144 prescribes the true period. 

The circumstances out, of which the action ~ arose can be 
briefly stated. The respondent is the patnidar of half and 
darpatnidar of the other half of the village of Gopalpur, and is 
patnidar of six.other villages, all of the said villages being 


' within the zemindari of the appellant. Some of the lands in 


these villages included in. the patnis and the daxpatnis were 
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° originally held us Chaukidari Ghakran lands, but in June 1898 P. 0. 


these lands were all resumed by the Collector under the Bengal Maharaja 
Act VI of 1870, and then transferred to the appellant, It is Ranjil 


unnecessary to state the history of these lands, the circum- Se 
stances attaching to their tenure and |the respective rights vee e 
Maharaja 


of the parties when they , were resumed by the Colector, for Bahadur 
all these matters have heen fully dealt with in a judgment Singh. 
of this Board in the case of Raja Ranjit Singh v. 

Kali Dasi Debi and others 1, It was there decided 

that upon such resumption and transfer to the zemindar 

as is provided by the Bengal Act VI of 1870, the patnidar or 

the darpainidar is entitled under S. 51 to possession of ‘the 
Chaukidari Chakran lands. That right depended upon the inter- 

pretation given by the Board to S. 51 of Act VI of 1870, This 

section operates to transfer the land to the zemindar. 

“Subject to all contracts theretofore made in Sagah of, under, or by virtue of 
which any person other than the zemindar may have any right'to any land, or 
portion of his estate or tenure in the place in which such land may be situate.” 

Lord Parker in delivering the judgment of the Board, while 
commenting upon the fact that these words were not happily 
chosen, expressed the opinion that their obvious intention was to 
preserve the rights of third parties. He ‘said :— 

“They contemplate a case in which the village in which the resumed lands NG 
are situate has been made the subject of a contract by the semindat or those 
through whom he claims, and that under this contract some third party may have 
interest in the lands resimed They are wide enough to include, and in their 
Lordships’ opinion do include, the rights of a patnidar under apatni grant by 
virtue of which the patnidar is lessee of the comindar’ 3 interest in the lands 

-~ resumed, and also the rights of a darpatnidar under a darpatné grant. 

There is, therefore, no longer any question as to the right 
of the respondent to the lands, but the appellant’s contention ig 
that as the rights of the putnidar are ‘reserved under the words . 
referred to they must be assumed to be ‘contractual rights, that 
‘conseguently a suit to enforce those rights must bea suit for 

specific performance, and that the date'from which the statute 
beging to run must be the date of the grants to the zemindar. 
Their Lordships are unable to accede to this contention. It 
does not follow that because the rights originally arose by virtue 
of a grant declared to be a contract within the meaning of S, 51 
they are therefore rights, contractual in the sense -that the 


1. (1917) 44 I A. atp. 117=83 M. D. J. 565, 
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P. 0. contract by its terms creates and regulates the personal obliga- ° 
Maharaja tions and duties of the grantor in the circumstances that 
Ranjit have arisen. At the time when the patni grants were. made 


Singh i b $ 
Bahadur the resumption of the Chaukidart Chakran lands was not even 


“Maharaja contemplated, and the grant necessarily contains no reference 
palana whatever to the circumstances that would arise and the 
| relationships that would exist in the event of the Government 
resuming possession. Upon resumption of such pos ession the 
rights of the patnidar were those conferred on him by the 
estate and interest created by the patni leases, and it was 
these.rights that were kept alive by S. 51 of Act VI of 1870 

of the Bengal Council. It is only necessary to examine the words 
which prescribe the date from which the period begins to 

run in Article 113 of the ‘second schedule of the Limitation Act 

to show the difficulties in,the way of any contrary contention. 

This date, as. has already been pointed out, ia either the 

date fixed for performance’ or the date when the plaintiff has 
notice that performance has been refused, but no date whatever 

has been fixed for performance in sucha case as the present, 
either by the original grant or by the terms of the statute, nor 

has there been any refudal to perform a contract, for there was 

. no unexecuted contract.wwhich had to be performed A suit for 
specific performance is essentially. suit for enforcing 2 stipulated 
obligation relating to property. The word “ contract "itself 
primarily means a transaction which creates personal obligations, 

but it may; though less exactly, refer to transactions which create 

real rights, It is in this latter sense that the word was used in 

S. 51, and the rights thereby reserved to the patnidars, compre- 
hensively included in the word “ contracts,” are real rights, the - 
enforcement of which is secured not by a suit for specific perfor- 
mance, but by a suit for possession, and it is this, which, in their. 
Lordships’ opinion is the character of the suits in the present case. 


From this it follows, the peridd of limitation 1s that fixed 
by Article 144 ; consequently the judgment appealed from is in 
their. Lordships’ opinion correct, and they will humbly advise His 
Majesty that this appeal should be dismissed with costs. 

Solicitors for appellant, Dowun and Johnson. 

Solicitor for respondënt, G, 0. Farr. 

AP. P. TT gy te 


———— 
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PRIVY. COVUNCITI - 
PRESENT ;—Loxp SHAW, SIR JOHN Ens, MB, AMEER ALI 
AND SIR WALTER PHILLIMORE, BART, = 
[On appeal from the: J udicial Commissioner’ 8 ; Court Central 


Provinces, | aes ee 
Gaurishanker.Balmukund ~~ paellak 4 
v. sS) 4 ~~ 
- Chinnumiya and others Wr .. “Respondents. 


Evecution of decree—Transf er of. deeree of fecting “immoveable property to Collec- 
tor—Restriction on judgment-debtor’ s power of “mortgage, its extent—W hether the 
judgment.debtor’s gga 8 is 3 absolute or limited Civil Froedura Gona 1883 


the uduments debtor by 8. 825 A-of-the Civil Procedure Code, 1882, is absolute 
and is not limited to the time during which ‘the property is under the Oollector’s 
control. A mortgage oraated by the judgment -debtor in defiance of the prohibi- 
tion is of no effect even after the property has come back into his hands, 

Magniram Vithuram v. Bakubai 1, overruled. 


Murray v. Murat Singh 2 and Musammat Sala Bai v. Bajat Khan ‘, approved, 


Appeal from a decree of the J udicial Commissioner’s Court -of 
the Central Provinces, dated April 25, 1913, affirming a decree of 
the Additional District Judge"6f Amroati.! 

The sole question in this appeal‘was whether a mortgage 
effected by the owner of immoveable propérty without the Collec- 
tors permission ata time when ' such pr erty was under the 
Collector’s control in terms of S. 320 of the 3 Civil Procedure Code, 
was valid after the property had been released from the Collector’s 
control. The Lower Courts both held that~such mortgage was 
absolutely void. Hence this appeal. ` -- 


De Gruyther, K.-C, and Parikh for appellant submitted that 
` the incompetency to mortgage, imposed upon the judgment-debtor 
by S. 325 A. of the Civil Procedure Code must be construed 


. secundum subjectam materiem.. The result of 5. 320 &c., of the 


Ccde was that after the debts, for which the Collector was put in, 
were discharged, the Collector. had no further rights over the 


property : why then should the judgmént-debtor be debarred from: 


mortgaging the residue which would revert to him?’ A limitation 
should be placed on the literal words used. - We submit that the 
* June 18, 1918,,, 


1. (1912) I. L. RÈ. 86 Bom. 610. . “a. _(1907) 8. Nag. L. R. 172, 
8. (1917) 19 Nag. L. R. 180.: 


94 aia WA tenes 








P, 0, 
Gauri- 
shanker _ 
Balmukun? 
Vv. 
Ohinnumiya. 


P. 0. 
Gauri- 
shan ker 
Balmukund 


Ohinnumiya. 


Lord Shaw. 


i 1 
734 -  $HE MADRAS LAW JOURNAL REPORTS. [VOL. X\XV 


mortgage is enforceable against the mortgagor himself, once the 
Collector’s management has ceased: Mugniram Vithuram v. 
Bakubai 1. Jhadulal Kalar v. Rampershad 2. 


Our submission is supported by S. 43 of the Transfer of 


` Property Act, 1882 and S. 18 of the Specific Relief Act, 1877, 


The decision in Murray v. ‘Murat Singh 3, affirmed by a 
majority in Mt. Salubai v. Bajat : Khan 4 is incorrect: we rely 
on the dissenting judgment of Mitra, J., in the latter case. 


The mortgagor is estopped from denying that the mortgage 
was good. 

Lord Shaw.—This is the case of statutory prohibition, not 
one of the misrepresentation of dak contemplated by S. 42 


. of the Transfer of Property Act. : 


(Sir W. Phillimore, —If the statute is nave of public policy, 
the mortgage should not bé allowed to defeat it. There isa close 
analogy in Hngland—the case of @ married woman restrained 
from anticipation). 

The respondents did not appeat. - 

Their Lordships’ judgment was delivered (13th June 18) by 


Lord Shaw :—By 8. 325A of the Code of Civil Procedure 
‘(Act 14 of 1882) it is provided that — 


“ Bo long as the Collector can exercise or perform'in respect of the judgment- ` 
debtor’s immoveable property, or any part- thereof, any of the powers or duties 
conferred or imposed on him by 8s, 822 to 335 (both inclusive), the judgment- 
debtor or his representative in interest shall be incompetent to mortgage, charge, 
lease, or alienate such property or part except with the written permission of the 
Collector, nor shall any Civil Court igsue any procéss against such property or part 
in execution of a decree for money.” to ; 


In the present case the two salient facts are simply these : 
That in 1891 the Collector of the distr:ct came under the Act into 
possession of the property i in question ; ; ‘and that secondly, while 
he was still in possession of that: property, a mortgage upon it 
was granted on the 22nd J July, 1892, by the judgment-debtor. It 


is now sought to make that mortgage operative in the appellant’s 


favour by reason ofthis; that the construction, it is alleged, of 

S. 825A’ is not to be ,read in the: complete and operative sense 

natural to the words, ‘that is to say; of incompetency to mortgage 

such property, but must be read with an implied limitation. The , 
t. (1912) 86 Bom. 610. | _ 2. (1890) 4 Oen. Provinces D.R. 156. 
8. (1907) 8 Nag, N. L? Re 173. - ` 4 (1917) 18 Nag. L. R. 130. 


le, 
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limitation suggested is that there still remained i in the judgment- 
debtor a power to mortgage the property soas to become operative 
over any residue that might arise to the latter after the Collector's 
regime had ended. It is the fact that the  Collector’s regime has 
now ended, but itis also. the fact ‘that; pending his regime, 
namely, on the 22nd July, 1892, the mortgage which is now 
founded upon was granted. 

Their Lordships have ‘been referred to authority upon this 
question. That which is founded on by the appellant particularly 
is the case of Magniram Vithuram Marwadiv. Bakubaimard 
Rakhma Lohar and others 1.- Their Lordships are of opinion 
that that case was erroneously decided. Upon the contrary, the 
case of Murray v. Muratsingh * 2 referred to in the judgment under 


“Bench of the Central Provitices in 13 Nagpur Law Reports, p. 


130, are, in the opinion of the’ Board, proper ‘decisions and pound 
in law.. : 
- In short, the sole point i in i this appeal is whether a declara- 
tion by statute that a judgment-debtor shall be incompetent to 
mortgage his property is or is not to be read in the exact and 
plain sense which the words imply. _Itis nol necessary to go 
into reasons for the statute, but if reasons were to be implied, 


ib is manifest that a confusion of’ “title of a somewhat extra- 


ordinary kind would arise if it was held that there was a 
competency on the one hand to mortgage the residuary interest, 
so tospeak, of the judgment- -debtor by him, leaving, on the 
other, uncontrolled and - unimpaired during the same time, all 
those acts of administration by a Collector, which it is admitted 
in argument would be perfectly competent, The confusion 
emerging from sucha situation is not -hard to figure. Their 
Lordships content themselves with holding that the judgments 


of the Courts below on this point ‘are right, and they will 


humbly advise His Majesty that the appeal. should be disallowed. 
No other point was taken upon the appeal, ‘Che respondents not 
having appeared, there will be no order as to costs. 

“Solicitor for oy a E, Dalgado. si 


A. P. P. 5 


ps ie a E BN AE AR Laa ARAN ANE A A EA SABANG KAKA S a KENE E 
1. (1912) I L. R, £6 Bom. b10. 2. (1907) 8 Nag. D. R. p. 171., 
* * Mi, Sal Bai v, Bajat Ehon, 


P.O, 
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shanker 
Balmukund 


v. 
Ohinnumiya 


Kandasami 
Pillai, 
In re. 
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INTHE HIGH COURT OF JUDICATURE AT MADRAS, 


PRESENT —MR, Justicg ‘SapasivA AIYAR AND MR. 
JUSTICE NAPIER. 


Kandasami Pillai and another ... Petitioners * (Accused), 

Defence of India Act (IV of 1915) S. 1, Sub-S (8)—'"* Rest of the Act’? in 
—Meaning—Rules framed ander S.2—Applicadility to Madras Presidency— 
Notification under S. 1, Bub. (8) applying rules to that Presidency not necessary 
—Offence created by rules made under St9-Turisdiction to try in provinces to 
which Ss. 8 to 11 of Acti ot ‘edttended —" Distnigh Magistrate” in Rule 80—Meaning 
Or. P. O., Ss. 10, 29—Generall Ciauses Act Ss. 17, cl. (1)—Bffect~Statute—Inter- 
pretation —Section empowering making of. Prullds— Rule so made it part of Act or 
of that Section. vat 

Where a Section of a statute gives power to make rules, the rules so made 
are to be read as part of that section itself.* 

Held, that a rule made ‘by the Governor-General in Council in pursuance 
of the power to do so conferred by 8,2 of the Defence of India Act must be read 
as part of that section itself and not as an additional section to the Act. 

Institute of Patent Agents v, Lockwood 1, followed. 

The reference to “the rest of the Act’? in S 1, Bub-Seo (3) is the subsequent 
sections of the Act and not to the rules framed under 8. 2. á 

In provinces in which Ss. 8 to 11 of the Defence of India Act are not in force, 
offences oreated by the rules framed under 8. 2of' the Aot are triable by the 
Courts indicated by 8. 29 of the Criminal Procedure Code. 

Held, that by virtue of 8. 10 of the Code of Criminal Procedure read with 
S. 17, ol. (1) of the GeneraliClauses Act, Rule 80 (sic.) of the rules framed under 
the Defence of India Act must ba zroad as if it contained afterthe words ‘ District 
Magistrate’ the words “Aoting District Magistrate or Magistrate execufing the 
funotions of a District Magistrate.” 


Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the judgment ` 
of the Sessions Court of Madura in Criminal. Appeal No. 31 of 1917 
preferred against the judgment of the Court of the Sub-Divisional 
1st class Magistrate of Melur in C. C. No, 41 of 1916, 

K. R. Gurusami Aan and A. Subbar ama Aap a for 
the Petitioners, ya 

Hon. The Advocate-General (8, Srinivasa Aiyangar) and the 
Public Prosecutor on behalf of the Crown, 

The Court made the following 

Order :—In this petition we are asked to revise the judgment 
of the Sessions Judge of Madura upholding the conviction of the 
accused for an offence under R, 29 of the rules framed under 
the Defence of India Act of 1915 for having dissuaded one Ramu 
Pillai from entering into ;-military service. It was contended by 


< 


* Où. R. 0. No, 816 of 1917'(Crl. R, P. No. 660 of 1917) 3rd August 1918, 
“1. É. B. (1894) A. O, 860 
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*Mr. A. Subbarama Aiyar in the course af his -able argument 
first, that there was no such offence inthe Madras Presidency and 
secondly, that if it was an offence the Court of Sub- Divisional 
Magistrate of Melur had no jurisdiction to try the charge 
in that (1) the ordinary Courts of the Country have no juris- 
diction, (2) there was no previous consent of the District 
Magistrate as required by the Act. After hearmg the Advocate- 
General in reply we had no doubt that the petition must 

. be dismissed, but thought it advisable to give our reasons in a 
written judgment in view ofthe importance of the questions 
raised, 


The first argument is based on the peculiar arrangement of 
the Act. Under 8. 1., Sub-sec. (3) it is provided that Ss. ~1 and 
2 shall come into operation at once, and that as for the rest of 
the Act it shall only come into operation in any province on 
notification by the Governor-General in* Council in the Gazette of 

“India. S. 2 empowers the Governor-General in Council to make 
rules for various general purposes and: in particular for certain 
specified purposes, one of which is to ‘prevent any attempt to 
dissuade persons from entering into the Military or Police ser- 
vice.of his Majesty (cl. h.), Sub-sec. 2 of-the same section says that 
rules, made under this section may provide that any contraven- 


tion thereof should be punished with “imprisonment up to a term 


of 7 years or with fine etc, Sub-sec. 3 provides that all rules made 


under this‘section shall be published in: the ‘Gazette of India and’ 


shall thereupon have effect as if enacted in this act. The whole 
of -these rules were admittedly published in the Gazette 
of India. Itis argued before us that the words “enacted 
in this Act” must. be read fo mean that the rules 
became an additional section to the Act -and that as only 
Ss. 1 and 2 came into operation at once, the rules being 
treated as the rest of the Act, can only come into operation after 
notification as provided in S. 1. Sub-seo::(3). This argument will 
of course reduce the Act to an absurdity.. The scheme of the 
Act is to provide for the creation of rules and offences to-apply at 
once to the whole of India and also to create in certain special 
conditions tribunals for the-purpose of ousting the jurisdiction of 
the ordinary Criminal Courts in any province or part thereof to 
which the Governor-General by notification has made the remain- 
ing provisions of the Act applicable, :To give effect to the 


Kandasami 
Pillai, 
In re. 


Kandagami 
Pillai, 
bn re. 
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contention would be to render the whole Act nugatory in spite of 
S. 1, Sub-sec. 3 which provides that Ss. 1 and 2 shall come into 


‘ operation at once. It is of course our duty to construe an Act in 


such a manner as to give effect to its provisions if it is possible to 


`- do so, and this can be done by reading the rules, as part of the 


section under which they are framed and not as partof the 
rest of the Act. It is quite clear that where S. 1.S8ub-sec. 3 was 
speaking of the rest of the Act coming inte operation, it was 
referring to the subsequent -sections and not to the rules which 
are to be framed under S. 2 and to have effect as if enacted in_ 
this Act. a 

.An argument was addressed on the. construction of S. 22 of 
the general clauses Act (X of 1897) which provides that where by 
any Act which is not to come into force immediately on the 
passing thereof, a power is conferred to make rules, such rules 
shall not take effect till the commencement of the Act: and it 
was sought to introduce into this section words which would make 
it read ‘‘whereby any Act or part of which is not to come into force 
immediately on the passing thereof, a power is conferred to 
make any rules etc., such rules shall not take effect until the 
whole of the Act shall come into force.” It is not permissible 
to make cny such addition to the section which would have 
the effect of negativing’ the purpose oi the section which is 
simply fo provide power to make the rules although the 
Act has not come into force, but.to reserve their application. 
In addition to this there is direct authority of the House of Lords 
against the contention. It is to be found in the case of Institute 
of Patent Agents v. Lockwood 1. In that case Lord Herschell 
clearly laid down that where the section gives power to make 
rules the rules are to be read as- part of the section, his language 
being (page-358) “ every rule which is intra vires, at all events 
i at ...i8 to be read into the section, and have just the same l 
effect as if it had been contained in the Act itself ; °” For these 
reasons we are satisfied that the rules came into force directly 
they -were published in the Gazette and therefore that the offence 
is created. 

The argument that such offence can ouly be tried bya special’ 
tribunal fails entirely unléss it is shown that Sub-Ss.8 to 11 


tn, 











1. (1894) A. 0. 360. 
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*have been applied to the Madras Presidency, as it has been 
conceded that they have not been so applied ; and the whole of the 
first argument has been based on that assumption, there is no 
foundation for this contention. We prefer therefore to leave the 
consideration of the effect of Ss. 3 and 4 of the Act until such a 
time as thése sections are so applied, or to the courts of the 
provinces where they are in force, S 4, clause (0) of the Crimi- 
nal Procedure Code defines offence as “ any. act or omission 
made punishable by any law for the time being in force,” and $. 
29 provides that any offence under any other law (which means 
any law other than the Indian Penal Code) shall, when no Court 

-is mentioned in this behalf in such law, be tried by the High Court 
or by any Court constituted under this Code by which such offence 
is shown in the 8th column, 2nd Schedule to be triable. Ss. 3 
to 11 of the Special Act not being in force in this Presidency, there 
is no court mentioned in this behalf. The second Schedule pro- 
vides nuder the heading ‘ offences against other laws’ for the trial 
` of an offence punishable as this is by a Court of Session, Presidency 
Magistrate or magistrate of the first class. There can therefore 
be no doubt that the trying court had jurisdiction if the case was 
put before it in.a proper manner. 


The point is taken however that there was no previous 
consent by a District Magistrate as required by rule 30. It was 
somewhat faintly argued that as neither the Defence of India Act 
nor the General Clauses Act define the words ‘District Magistrate’ 
there was nothing to show what was meant by those words. We 
‘are clear however that where the procedure for the trial of an 
offence is that under the Criminal Procedure Code, we must look 
to the provisions of that Code for the meaning of the words used. 
District Magistrates were created by the Codes of Criminal 
Procedure, and S. 10 of the Code provides that in every district 
outside the Presidency -Town the Local Government shall 
appoint a Magistrate of the first class who shall be called 
the District Magistrate. The ‘point really pressed on us was 
that Mr. Reilly who gave the consent was not the actual 
Dt. Magistrate. It appears bowever from the Gazette of the 
Government of Madras of 25th April 1916 . that he was 
appointed to act as District Magistrate from the Ist June 1916. 
Then Section 17, cl. (1) of the General Clauses Act provides that 
in any Act it shall be sufficient for the purpose of indicating the 


Kandasam 
` Pillai, 
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application of the law tó every person forthe time being executing® — 
the functions of an office to mention the official title of the officer - 
at present executing the functions. Thé result of this provision 
is that the words of rule 20 of the Defence of India Act must be 
read as if they contained after the words ‘ District’ Magistrate ’ 


the words “Acting District Magistrate or Magistrate executing the 


functions of a District Magistrate.’ There-can be no doubt 
therefore that Mr. Reilly ‘was competent as- Acting District ` 
Magistrate to give the consent, and this point therefore fails; -In 
the result the petition is dismissed. 

A. 8. V. ` 


_IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—MR. JUSTICE PHILLIPS AND Mk. JUSTICES KUMA- 
RASWAMI SASTRI, ' 


‘Abdul Hashim Sahib Bnd obiera ws’ Appellants * (Plaintiffs). 
v- 4 oe they 
Kader Batcha Sahib (died) and = Legal representative of the 
others. deceased Ist respondent. 
Vide order dated 17-10-17 
Bo š on 0. M. Po No. 2812 :0f 
Ki IN 1917. 

Specific Relief Act, Ss. 99'8and’ 42— Registered- mortgage deed—Delivery of 
possession to morigagee—Non-payment of consideration—Effect of —Transfer of 
Property Act, S 58— Suit for. cancellation of morigage- deed if. maintainable — 
Remedy of mortgagee—Deelaration that mortgage is not supported by considera- 
tion, if can be granted. 


Plaintiff executed a mortgage in favour of the defendant and got it registered. 
Possession of the properties mortgaged was delivered to the mortgagee who 


“however failed to pay the consideration for the mortgage. Plaintiff sued for a 


declaration that the mortgage was not supported by consideration and for 
cancellation of the same and the courts below dismissed the suit holding thatt he - 


. plaintiff was not entitled to the reliefs, claimed. 


Held, affirming the decision, of the courta below, that the transaction of 
mortgage was completa when the deed was registered and possession was delivered 
under it to the mortgagee by the mortgagor. Non payment of consideration by the 
mortgagee did not render the’ mortgage void or voidable so as to entitle the mort 
gagor to sue for its cancellation . under 8. 89 of the Specific Relief Aot. The 
remedy of the mortgagor. in auch & case is to sue for damages for breach of 
contract. 

-As regards the prayer for a declaration that the mortgage was not supported 
by consideration, there being no apprehension of injury to the mortgagor, the 
High Court would not interfere with the discretion Of the courts belows in declin- 
ing to grant the relief. 


* 8, A. No, 1482 of 1916, ; 26th July 1918 


sae foe 
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.. Second Appeal against the , decree of, the District Court of 
Salem, in A. 5, No. 105 of 1915, preferred against the de- 
~ cree of the Court of the Principal District, Munsif of Salem, in 

O. 8. No. 451 of 1914. ` ; | i 

E. S. Chidambaram and`P. N. Marthandam Pillai, for 
Appellants, - no i 

T. R. Venkatarama Sastri, for Respondents. 

The Court delivered the following | 

Judgments :— Phillips, J.—-In this case the plaintiffs sued for 

: a declaration that the suit -mortgage-deed is not supported by 
consideration and void, and for its cancellation. The plaint proper- 
ties were mortgaged by the plaintiffs to the lst defendant and it 
has been found that the consideration money was not paid. The 

156 defendant however leased one of the items io the 2nd defend- 

ant who is‘now in possession and it has been decided in another 

suit that the 2nd defendant is entitled to retain possession and 
that his lease is valid. The 2nd defendant’s lease is based on the 
plaint mortagage-deed inasmuch as he is a lessee of the mortgagee 
and to the extent of the possession of the 2nd defendant, the 

-mortgage-deed must be held to be valid, 

The plaintiffs’ cuit has been dismissed on the ground that it 
will not lie under S. 39 of the Specific Relief Act because the 
document is neither void nor voidable and there is no 
apprehension of any injury to the plaintiffs’ right. It has been 
contended before us that the mortgage-deed is a void document in- 
asmuch ‘as rio consideration has 'passed. It has no doubt been 
held that a suit will not lie to compel a person either: to lend or 
to borrow money, that is ‘to say, the Court will not decree specific 
performance in a suit to enforce the execution of such a contract 
and it is contended that if plaintiff. cannot sue for specific perfor- 
mance he must be entitled to have the contract cancelled. In 
this case however, there is something more than a ccntract to 
mortgage because the mortgage-deed has. been executed ‘and 
registered, and possession has been given under it. It ic therefore 
a complete conveyance of a mortgage right to the 1st defendant. 

~ This case is on all fours with the°’case reported in Baslin- 

. gappa v. Virupakshappa 1. There it was held that in a case 

where the mortgagee had failed to pay consideration for the 
mortgage-deed, plaintiff was not entitled to bring a suit under 


S39 of the Specific Relief Act. The other side relied on 


f 5. (1908) 5 Bom. L. R. 892. . 
95 i 
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Sahib. 


Phillips, J. 
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Phillips, J. 
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Ramaswami Chettiar Vv. Sundara Reddiar 1, and Bun ang 


Chettiar v Narayanan Chettiar 2, In the firat case, the suit was ’ 
brought by the mortgagee to enforce his mortgage when he had 

not paid any consideration for it and it was held that inasmuch 

as there was no debt due, there was nothing to be charged on the 

land before he had paid tbe mortgage money. In Kumarappan 

Chettiar v. Narayanan Chettiar 2 also, the plaintiff was mort- 

gagee without possession and sued to enforce the mortgage for 

which no consideration had been paid, In those two cases, , 
Spencer, J., held that the mortgage was a nullity and’ was 
inoperative, I think the present case can be distinguished from 
those cases on the ground that possession has been given under the 
mortgage, even if it can-be held. that a mortgage is void when it 
has merely been executed without consideration and nothing fur- 
ther has taken place. In Raja Tirumal Raja v. Pandla Mu- 
thial Naidu 8, where. only part consideration. was -paid, the 
mortgage was held. to be valid, as. also: in Rashik Lal 
v. Kam Narain 4, where reference is made to Tatia v. 
Babaji 5, where Farran, C: J., pointed out the distinction. 
between a perfect conveyance and a mere contract. In 
Govindammal v.Gopalachariar 6, 16 was held that the execution 
of a sale-deed completed the conizact and the fact that there was 
no consideration for it did not make it-void. Under S. 58 of the 
Transfer of Property Act “A mortgage is the transfer of an in- 
terest in specific immoveable property for the purpose of securing 
the payment of money advanced or to be advanced,” so that on 
execution of a registered deed in accordance with S. 59, the mort- 
gage would be complete although the mortgage money had not 
actually been . paid to the mortgagor. It is difficult to draw a 
distinction between a transfer of immoveable property by way of 
sale and a transfer by way of mortgage. If a sale is complete by 
the execution of the registered instrument, it appears to me that 
a mortgage is also complete and can be enforced. The mortgagor 
would not then be entitled to sue for cancellation of the instrument, 

but, if the consideration was not paid to him, he would have his 
remedy in damages for breach of the contract. This view does 
not, I think, conflict with the principle that a suit will not lie to 
enforce a contract to lend or to borrow, for in this cage, the con- 
tract has been comple: by the conveyance and it is not & Case 


1. (1911) 28 I. C. 805. ` 2. -(1915)/ 85 I.O. 455. 
3. (1914) I, L: R. 85 Mad. 114. 4. (1919) I. D. R 84 au. £78. l 
ù. (lace) I. L. R, 22 Fom. 176. 6, (1905) 16 M. L. J. 624, 
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n o | i 9 
*of suing to enforce the contract. Under’ S. 89 of the Specific 
Relief Act, plaintiff cannot bring.a suit because’ the document is 
not void nor is it voidable. a 4 


It is however contended that his prayer ‘for a declaration | 


should be granted. So faras the 2nd defendant is concerned it 


has been decided by a Court of law that he isnot entitled to such ` 


a declaration. As against the Ist defendant a decree declaring 
that no consideration passed might be justifiable, buta declaration 
to this effect is only asked for jointly with a declaration that the 
deed is void and it seems to me that the declaration as to consi- 
deration should not be decieed, as both: the, Lower Courts have 
found that plaintiff has no reasonable apprehension of danger and 


plaintiff has not asked for this particular relief alone against Ist. 


defendant. : h 
The Second Appeal is therefore disinissed with costs, 

z Kumaraswami Sastri, J —The plaintiff is the appellant. He 
sued for a declaration that the deed of mortgage executed by him 
was not supported by consideraticn, for cancellation of the deed 
and for a declaration that the lease executed by the lst defendant 
in favour of the 2nd defendant was not binding on plaintiff. 
Though there is a prayer for “ confirming the possession of item 
No. I by the plaintiff ” only the two declarations prayed for were 
valued and stamp duty paid thereon. The defendant executed a 
lease of itew I in favour of the 2nd defendant on the 7th 


Abdul 
Hashim 
Sahib 
v, 
Kader 
Batcha 

Sahib. 


Phillips, J. 


Kumara- 
swami 
Bastri, J. 


.September 1911 for a period of three years and at the date of the i 


guit (12-6-1914) the lease had about three months to run. The 
gnd defendant filed O. S. No. 248 of 1912 on his lease alleging 
that plaintiff obstructed him and gota decree in his favour 
restraining the appellant from disturbing his possessicn, which, it 
ig now admitted, was confirmed on appeal: i 

‘Various defences were raised but for the purpose of this 
second appeal it is necessary to consider only two, namely, that 
plaintiff's remedy, was only to sue for the consideration recited in 
the deed assuming thatit was not paid and that plaintiffs are not 

- entitled under the Specific Relief Act for the relief claimed. 


Both the District Munsif and District Judge dismissed the 
suit on the preliminary ground that the plaintiff was not entitled 
‘to the declarations sought for even assuming that the allegations 
in the plaint are true. 

As regards the prayer for the cancellation of the mortgages 
deed J think it must fail. A distinction has to be drawn between a 
case where the matter rests simply on contract and where if 


has passed to the stage of an executed conveyance and in the 
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Abdul ` latter case mere non-payment of consideration will not render e 
Rabim the transaction void or voidable. See Rasik Lal v, Ram Narain 1, 
others  Baslingappa v. Virupakshappa 2. The question has also been fully 
Batoha discussed by Wallis, C. J., in Appeal No. 64 of 1916. . In the 
Sahib: Present case no fraud, misrepresentation or mistake is alleged 
Kumara- ‘and no case has been made out for cancellation. 
Sastri J. Another ground for refusing the prayer is that the parties 


cannot be put in status guo ante as the mortgagee has executed a 
lease of one of the items of the property which has been upheld 
as against the plaintiff. It is unnecessary to decide whether a 
mortgagee who pays bo consideration can by the simple expedient 
of transferring his mortgage right or leasing a portion of the 
property plead the transfer in bar toa suit for consideration or 
whether it is not competent to any Court: as against such mort- ` 
gagee to cancel the document in so far as it affects rights not 
transferred to any bona fide third party, as the lease in this case 
has been held to be binding on the plaintiff in the suit filed by 
the lessee and the matter is concluded between the parties. It is 
well-settled that when a contract is voidable the right to determine 
it is subject to the condition that an innocent third party will not 
be affected by the cancellation of even a wrong dcer in cases of 
delay on the part of the party entitled to rescind and that as a 
condition to a rescission there must be restitution in integram so 
that the parties may be put in status guo by the Court. See 
Clough v. N, W. Railway Co. 8, Addie v. Western Bank £ Erlanger 
v. New Sombrero Phosphaté Co., 5. 

As regards the prayer for a declaration that the mortgage is” 
not supported by consideration it is clear that a mor(gage affects 
the property only tothe extent to which money is advanced as 
-security, Ramaswami Chettiar v. Sundara Reddiar 8, Kumarappa 
Chettiar v. Narayanan Chettiar 7, If there was no consideration 
there would be nothing for the mortgagor to pay when a suit 
is filed, Though there may be cases where a Court will grant a 
declaration cr injunction on proof of danger to the mortgagor’s 
title to the properties Ido not think there is anything in the 
allegations in the plaint which would justify a Court in exercising 
its discretion in favour of the mortgagor who has come to Court in 
exercising its discretion three years after the execution of the 
deed of mortgage. Both the Lower Courts are of opinion that 
plaintiffs have no Fepaonable apprehension of any serious injury | 
in the future, 

In the result the geget appeal fails and is dismissed with costs. 








A.V. V. 
[End of Vol. XXXV. 1918.] 
- 1. (1912) I LR 84 all. 273. 2 (1908) 6 Bom. L. R 892. = 
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Action for money had and received, < 
Action for money had and receixed—For the use of anather—Nature and 
scope of Assignee of one of two or more creditors in respect of a debt— 
Collecting whole debt in bona fide mistake of. his right—Suit against 
assignee by real owner, if maintainable—Provincial Insolvency Act, S. 
1é—Attachment after adjudication of insolvency—Validity. 


The plaintiff, who obtained a money decree against defendants 2, ‘3 


and 4, sought to attach money alleged to belong to them in the. henda of 


the first defendant; who came in possession ‘of the money under the follow- . 
ing circumstances. R the principal partner of a firm composed of R and h 





PAGE 


defendants 2 to 4 was deélared an insolvent and the oustandirgs due . h 
to the firm were put up for, sale by,the Official Receiver and purchased by | 


the 1st defendant. R’s share at the time of ingolvenoy was only 4, but the 


156 defendant’seemed to lave purchased the whole of the oussiandings due : 


~to the firm, As such purchaser, the 1st defendant, collected.a debt due. 
to the firm. Prior to the plaintiff’ s attachment, defendants Band 8 had” 
been adjudicated insolvents. i 

The present suit was brought. to recover ł of tha amount col- 
lected by the 1st defendant as. being the shares of defendants 2tc 4 and 
go liable for plaintiff’s claim on the' basis that it was money had and, 
received by the 1st defendant for the use of defendants 2 to 4. - 

” Held Per Curiam (1) that the plaintiff had no cause of action against 
the 1st defendant, as no privity bad been established between plaintiff and 
lst detendant or between defendants 2 to 4 and Ist"defendant, | 

(2) also that the attachment by plaintiff of the shares of defendants 
9 and 3 was ineffective, as they had become vested in the court or- the 
Official Receiver assoon as they were adjudicated insolvents. Sisclatr v. 
Brougham, Ti, R. (1914) A.O. 898 Tofèrred: to ; „English and Indian Case dav., 
discussed. 
Por Oldfield, J.—The™ ‘action for money had and’ received i is no doubt 
still to be regarded, as it was originally, as based on an implied or fictional * 
promise. But such promise could not be deduced from the Acquum et bonum 
‘as it may appeal to the sympathy of the court in the partioular case orfrom- 
„circumstances, in which the defendant having no privity with the plaintiff, 
when the money .was received need not be -supposed “to have given and 


had no duty to give any such promise, 
, Per Sadasiva Iyer, J.—Lhe scope of the action for money badsand 


received-ought not to be extended beyond what would be ‚covered by the 
principles governing the numerous decisions which have laid down what 
kinds of actions do come within it and what kinds of action do-not. While 
privityof contract between the parties is of course not nesessary to sustain 


& 


2 


Action for money had and recelyed—Contd. 


such an action, I think there must be what might be called some privity 
ofa legally recognizable nature such as some knowledge of particular facts 
in one man who received tha money and soma ntistake or ignorance of fact 
on the part of the man who paid the money or some relation of trust and 
confidence between the person who received the money and the person 
claiming the money or a portion thereof on which tha court could fasten 
ag creating the relation of principal and agent [kong by fiobion) between 
the plaintiff and the defendant. p 

Ramaswami Naidu v, Muthusami Pillai. (olafierd ond Sadasiva 


Iyer, Td. ye ase 
Rdmiss{bility—Bvidence Copy of Kanaan admitted by consent in Trial 
Coart—Objection taken in Appellate Court ree as 


~ —— Evidence of witnesses in enquiry by Sub-Regisirar under B. 41 (2) 
of the Registration Act— Subrequen Dent between parties —witnesses 
dead ... ; an) 

——-——-Evidence Dosumentary: not produced at first eating ne 

Admission—Registered mortgage—Oral agreement to take less than is 
due—Admission in pleadings—Effect... 

Alien Enemy—Injury to parson or property-~Right to prefer complaint 
against—Alien énemy trading under license of Orown—Right to main- 
tain actions eee ` 

Appeal—Right of—Difierenoe of opinion between shistatieea of Division 
Bench—Land Acquisition Appeal—Letters Patent cl. 15 and 86- 

Arms Act (X1 of 1878), 5. 25— Magistrate acting under—Action, if execu- 
tive or Judicial ve as 

Assignee—Assignment of Deoree of eal Court when pel is pending 
—Right of assignee to execute decree.. se 

——-— Assignment of share in debt by one of two or more oreditors—Col. 
lection of whole debt by assignee in bona fide mistake of his right— 
" Suit against, by real Pete ge ee for money had 


and received Ses ose 
——— Succession certificate not in his name—Right ko sue for debt due 
to estate ... 


Award— Attachment of Dho DALE yiwan “pending attachment—Effeot— 
Decree in terms of award—Right of execution purchaser 

Bengal Tenancy Act (YIII of 1885), S. 5, Sub. Ss, 4, 4, and 5— ieee 
holder or raiyat—Area exceeding 100 ‘standard oes —Presumption 
~—Purpose for which lease is granted .. 


Bengal Village Chaukidari Act (YI of” 4870), 8. EA ee rere 


—Enforcement—Suit for possession and not specific performance 
Board of Revenue—Powers of superintendence over Collectors—Madrag 
Regulations 1, and II of 1808 aes i 
Burden of proof—Genuineness of proof of document —Onus on person rely- 
ing on document — Compulsory registration, effect of —Suit for posses- 
sion on foot of specific mortage —Mortgage found notsto be genuine— 
Claint for subrogation and possession on that footing, if can be advanced 
in second appeal. 
Where a plaintiff sues to recover on foot of a registered document 
whose genuineness is denied by -the defendant, the onus of proving its 
genuineness lies on the plaintiff notwithstanding the fact that the 
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è- Burden of proot—Contd, o ry A , Paait ` 
Registrar, after an inquiry and ‘in spite of the delendant’s opposition, - 
ordered the compulsory registration of thè document, i p 
Where-a person sues to recover property basing his title on a specific 
usufructuary mortgage which is found to “be not genuine, he cannot be 
allowed for the first time in second appeal, to set up a right of subroga- 5 
-tion and claim possession on that footing. 


Palikandi Katapuratha Mammad v. Matancheri Mammad. (Spencer 





and Krishnan, JJ.) ies ee ae as 816 
—————Malabar Law~-Compromise decree by Karnavan—Invalidating | 
- ciroumstances— Burden of proof ... a p 51 
Ganon Law—åpplicability to Roman Catholia Churchas—Departure from 
—Gustom—Proof of ... re S ase we 407 
Cause of Action—Breach of continuing convenant—Suit for Damages or 
“ oancellation of sale ... n a Lai 124 
C. P. Code, 8. 20 (¢)—meaning of... w ù +e 189 
———Hindu law—8uit by reversioner for declaration of invalidity of ` 
‘widows’ alienation—Cause of aotion for suit, when arises tiie 59 


“Charity—Suit in respect of —Persons having interest m—O. P. O., 8. 92... - 661 
Chota Nagpur Encumberéd Estates Ket (WI of 1876)—Applicability 
` to immoveable property outside Ohota Nagpur é 


Charch, Roman Catholic—Law applicable to—Right to the temporal posses- 
`. stons'of the Church—Canon Law—Departure from—Custo m—Proof of, 


The Roman Catholico Church is not an established church but a 
voluntary association. If a particular church is-part and parcel of the 
universal Catholic Church, it is bound by the Canon Law. If however it 

“isan independent voluntary association which while adopting in the 
“main the docttines of the Roman Catholic Church, .has yet erected for 
itself certain rules different from the tules of the Catholic Church in 

. matters of discipline and management, then those rules must be proved 
in the same way that a custom has to be proved in a court of law. 


347 


The Canon Law recognises no distinction- between the spiritual and 
the temporal powers of the Papacy and its” local representatives, the 
episcopate. The temporal possessions of the church vest ‘in the Popa 
whose authority might be regarded as delegated to the bishops -to the 
extent of their several dioceses. d 

- Gaspari Louis v, Gonsalves. (Ayling and Coutts Trotter, JJ.) a 407 ` 
Civil Procedure Code (Act XIV of 1882), Ss. 320, 826A—Transfer of 
` decree affecting immoveable property for execution to. Oollector— . 
Restriction on Judgment debtor’s power of mortgage—Extent of 5 -738 
(Y of 1908) Ss. 2 (2), 37 and 96, and 0. 3%, R. 6 (2)—Orden 
dismissing application for a final decree for sale in a mortgage suit— 
Appealability—Limitation Act, S.19 and Art. 181—Applicadility of, to 
applications under O. 84, R, 6 of the C. P. Code—Acknowledgment .o f 
right; what constitutes. , WA 
An order dismissing an application by the mortgagee for a final 
deoree for sale under O. 84, R. 5 (2) of the O. P. Code, is not an order in 
execution of the preliminary decree but is an ‘order in- the suit itself, 
‘Buch an order falls within the definition of ‘decree’ inĝ, Q (2) of the 
O. P, Code and is appealable under S. 96 of the Code, ey 
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6. P. Code—Contd. 


Article 181 of the Limitation Act applies to an application under 
O. 34, R. 5 (2) of the C. P, Code, Such an application | ig also subject to 
the provisions of S..19 of the Limitation Act. 


Where after the passing of,a preliminary decree for sale in a mortgage 
suit, the mortgagor (defendant) put in a petition to the court applying 
for an adjournment in which he indidentally acknowledged the right of the 
mortgagee (plaintiff) to the decree amount and his right to realise the same 
by sale of the suit properties and the mortgage (plaintiff) applied for a 
final decree under, O. 36, R. 5 (2) of the C. P. Code within three years of 
that petition, held, that the petition contained a sufficient acknowledgment 
of the mortgagee’s right to apply for sale and that his application was not 
barred by limitation. 

Under S. 19 of the Limitation Act, if the right itself is acknowledg- 
ed, the right to take legal steps to enforce that right need not be ozpioei: 
ly acknowledged. 

Subbalakshmi Ammal v. Ramanujam Chetty. (Spencer and Krishnan, 
JJ.) wae ete fats a 
mm S, 20 (¢)—Jurisdiction—Cause of action, meaning of —Claim far 

freight legally collected—Claim for damages for short delivery or in 

the alternative, for ‘general average’—Non-resident foreigner— 

Jurisdiction of British Court. ` 


Plaintiff chartered a vessel belonging to the first defendant to sail 


from Cutch to Basra and there to take on board 700 bundles of dates - 


and to discharge the same at Calicut. This Charterpariy was entered 


into at Cutch, the first defendant being a resident -of that place and a 


subject of the native State of Cutch. The second defendant was the 
master of the ship. The ship sailed to Basra and took on board 661 
bundles of date, but on her voyage to Calicut she met with rough 
weather and to save her and the cargo, the master had to jettison 165 
bundles of date. On her arrival in Calicut the master refused delivery 
of any of the plaintifi’s goods till the freight for the whole consign- 
rent had been paid and plaintiff paid tha same and took delivery of 
the goods. In a suit by the plaintiff in the Calicut Court claiming (1) 
refund of freight, (2) the price of the bundles short delivered, or (3) tha 
amount due to im.on a ‘general average’ account, it was objected by the 
defendant that the Court had no jurisdiction to entertain the suit. 


' Held overruling the objection (1) that the freight haying been 
collected in Onliout, the cause of action for its refund arose in that place ; 
f (2) that the cause of action for the price of goods short delivered ‘arose 
partly in Calicut as that was the place where the goods ` ware to be deliver- 
ed according to the terms of the Charterparty ; and (8) that the fact that 
‘the voyagé safely oame to an end was part of the cause of action for gen- 
eral average and that having taken placé at Calicut, the Calicut Gourt 
had jurisdiction to try the whole suit., The term ‘‘cause of action” in 8, 
90 of the O. P. Code means the whole bundle of material facts ‘which is 
necessary for a plaintiff to allege and prove to entitle him to suceedd. 


A Municipal court is entitled to exercise jurisdiction over a non- 
resident foreigner where the cause of action atises within its jurisdiotion. 
The question whether its deoree could be onforced against him in the 
foreign court is one for the consideration of the Courts of that State. 


` 
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e 6. P. Code—Conid. 

Moaistry Rajabhat Narain v. Haji Karim Mamood..: (Phillips and Erish- 
nan, JJ) . 

S. EEE E as and ena mortgagees—Suit for 
sale by prior morigagee—Against mortgagor and puisne mortgagee — 
Deoree i in form 7, Appendix D of O. P.C.—Prior mortgagee satisfied 
out of court—Fresh suit by puisne mortgagee on his mortgage, if 
barred. 

——-Ss, 64— Attachment of property Property folling to another by 
reason of an award, pending attachment—Whether takes effect, subject 
to attachment— Decree in terms of the award—Subsequent purchase by 

- attaching creditor—Good only subject to tha decree. 

Where during the pendency of an attachment on a property of the 
judgment-debtor, it is awarded to another person by arbitration, the award 
is not a private transfer under Sec. 64 of the Civil Procedura Coda as it 
only recognises, 4 pre-existing title, and the attachment and the consequent 
execution sale only take effect subject to the award.. . 

Where before the execution gale, a deoree is passed in terms of the 
award, the, title by the sale is subject to the decree, 

Kasi-Visvanatham Chettiar v. Ramasawmi Nadar. (Spencer and Krish- 
nan, JJ.) 

—-~—8§. 73, 0. 21, Rr. 55 and 83— Tortes against the same jadah: 

_ debtor in favour of different decree-holders~Property of judgment- 
debtor attached by all decree holders and brought to sale—Permission of 
court to raise money 'by private alienation to pay off one of the decrees— 

Whether proper—Property mortgaged to meet the claint af one only of the 

decree-holders—Money paid into court—Money paid in a pending execu- 

tion application—All decree-holders'entitled to share rateably—Policy 
of the legislature as to rateable distribution—“' Assets held by the court,” 

Meaning of. 

‘Where the plaintiff and the first defendant obtained decrees ‘against 
a common judgment-debtor and the property of thé=judgment-dektor was 
attached in execution both by the plaintifi and the:first.defendant, and the 
judgment-debtor obtained permission from the court to raise money by. 
private aliopation and the property was mortgaged for an’ amount which. 
would only satisfy ‘the deoree of the plaintiff'and the mortgagee paid the - 
amount into court that amount is liable to be distributed rateably bet- 
ween the plaintiff and the first defendant. É 





Courts should not grant permission to raise money by private aliena- - 
tion to satisfy only one of the decrees against the judgment-debtoz, when 
there are more decrees than one against him and all deoree-holders have 
attached and seek to sell the judgment-debtor's property in execution. 
When permission is granted under O,-21, R. 83 to raise money by private ' 
alienation, such money is paid. “under a pending execution application. 

If money is paid'into court, by one of the modes mentioned in O. 21, 
R. 55 of the Civil Procedure Code, such money should be regarded as an 
asset held by the court within the meaning of.8. 73 of the 1Code—Sorabji 
Cooverji vy. Kala Raghunatha (1912) I. L R. 86 B 156 considered. 

The intention of the legislature is to afford every credit or equal op- ` 
portunity for obtaining a rateable advantage in the available asses of the 
judgment-debtor ; and unless there is something clear in the language of 
the provisions of the Code to exempt a payment from being applied te the 
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b enefit of all the creditors courts should incline to the view that moneys in 
the hands of the court should be shared-by all the decree-holderg rateably, 
Semble: The language of section 73 of the Code of Civil Procedure, 
„Aot V of 1908 is wide enough to cover cages where moneys are in the hands 
of the court by whatever Process the same hss been realised. . 
Thiraviyam Pillai v. Laksmana Pillai. (Seshagiri Aiyar and Napier, 
JJ.) R a : aa ee 
——~——8. 92—Charity--Suit in respect of—Persons having " interest * én 
charity — Meaning —Hindu Law—Debts—Son's liability for amousits 
collected by father as trustee and misappropriated by him—"Avyava- 
harika’ debts—Meaning—Trustee—Suit for account —Period of 
accounting—Courts, power to limit bes aS 
Persons who are residents of the locality in which a choultry is 
situated and are members of the community for whose benefit the choultry 
was founded have a sufficient ‘interest ‘ thorein within: the meaning of 8. 
920 P. C., and are entitled to institute a suit under that section in res- 
pect of it. i 

Under the Hindu Law; a person is liable to account for amounts oollect- 
ed by hig father and gtandfather in their capacity as trustees but subse- 
quently misappropriated by them. -The fact that the misappropriation 
would amount to a criminal offence does not affect hig liability. 

Meaning of ‘‘ Avyavahatika ” debts in Hindu Law. ` 
Courts have a discretion in fixing the period for which accounts should 
be rendored by a trustee of a charity. | : 

‘In a suit against a Hindu for an account of moneys Collected by himself 
his father and grandfather in their capacity of successive trustees of a 
charity and not accounted for, their Lordships held the defendant liable 
anly for collections made during 12 years prior to guit, though the period. 
of mismanagement related to a much longer period. . 

Garuda Sanyasayya v. Nerella Murthenna. (The chief Justice and Sesha- 
girt Aiyar, J.) T . rege © oat Bee 
S.97—~Prelinuinary decree—Reversal or modifications thereof in 
appeal— Final decres passed on the footing of the original preliminary 
decree whether ceases to be cperative. i 
If a preliminary decree is reversed on appeal the final deoree passed 





on the footing of that prelimiinary decrea ceases to be Operative. Lakshmi v, 


Maru Devi, (1911) I. L. R. 87 Mad. 29 Ramuvien v. Veerapudaiyan (1911) 
I, L. R..87 Mad. 455 followed. 

-The same result will follow in cases of ‘modifications of the 
preliminary decree which imperil the original final decree. Nistarini Debi 


F. Rai Mohan (1918) 18 0. L. J. 214. Abdul Jalil y. Amer Chand (1918) 18 ` 


O. L. J, 228. Wahidunnessa v. Dip Narain Pershad (1916) 23 C.W N. 1174 
followed. : 

Cuntiah Uudaly v. Rangaswami Mudali. {Ayling and Seshagiri diyar, 
JJ.) ie sih sas sey 
~——~——-§, 98 (2)—Applicability—Appeal under S. 54 of the Land Acquisi- 
tion Act See) 4 May f wih art 
————-—S, 102—Second Appeal—Suit of nature cognisable by Court of 

Small Causes —Test—Suit one cognisable-by Small Cause Court at time 

of institution but exempted from jurisdiction of such court before 

time of filing. Second Appeal—S econd Appeal in such suit not 
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‘maintainable—Right to, have stoned regar ded a: final, and un-appeal- 
able if a vested right. / 


Where a suit- was at the time of its institution a suik of the nature 
cognisable by a Court of Small Gauses within tho meaning af S. 102 of the 
Code of Civil Procedure but was tried as an oviginal suit by reason of a 
question of title being involved in it, held that. under S, 103 of the Code, 
no second appeal lay against the appeallate decree in ` such suit, natwith- ` 
standing that at the time of the filing of the Second. Appeal the suit 

‘. became exempted from the juriadiction of Small Cause Court by viriue of 
an amending Act passed bafore the Second Appeal was filed. 


- The word “ cognisable” in S. 102 of the Oode must be restricted to 


` tho mabura of the proceeding prior to dcores and Dot to its character at the _ 


time_of the Second ‘Appeal.” : 

The statement of law by the. Judicial ‘Committee i in Colonial Sugar 
Refining Co. v. Irving, (1905) A. O, 369 is equally applicable to parties who 
, have ao quired a right to a judgment being regarded as final and conclusive 
í Subramania diyar v Namasivaya Asari. (Seskagiri Aiyar and 
Napier, JJ.) és 
5. 148 —Revision—interforonce—Materiad Trregulority—Judicial 

discretion ` = id 
-8.115 and Bovet of India Act, §. 107— iene of law—No 





ground for revision—C P. Code, O. 21, Rr. 98 (2) proviso and 98—. 


Parsons obtaining orders for rateable distribution, if |* persons af fect. 

ed” within the meaning of proviso. si 

” Error of law is no ground for interference under § 115 of the O. P. 
Code, or S. 107 of the Government of India Act. 


Obiter.—Persons who had obtained orders for rateable distribution of . 


‘the proceeds of an execution sale are persons affeoted by an application to 
set aside the sale within the: meaning of proviso to O, 21, R.92 (2), and 
an order made behind their backs‘cannot bind them for purposes of R, 93, 
Komandur Krishnamacharlu v. Danoji. “(Abdur Rahim, J,) . i 
——-8. 115, 0. 24, R. 2—Attachment by decree“holder of a decree of 
the judgment -debtor —Application by the latter to record satisfaction of 
~ his decree—Objection by attaching decree-holder of collusion and fraud 
—Burden of proof—Whether Court can allow application to record 
satisfaction to be withdrawn— Revisional Jurisdiction of the High Court 
"Inter ference. ~ 
Where a person obtains a decree against the deoree-holder in another 
- suit and attaches his decree and the latter subsequéntly applies to court 
to record satisfaction of his decree and the att taching decree-holdar 
objects that the certificate of satisfaction is collusive and fraudulent, the 
burden of proving its collusive and fraudulent, nature is on the attaching 
decrée-holder, and it doas not lie on ‘the judg ment dabtor to prove. the 
_ bona fides of the certificate. ` 
When once a Court is seized of an application to enter up satisfaction, 
as above, .it is-bound ‘to make an enquiry and see whether tha decres has 
been. satisfied:; and the Court will not be justified i in allowing the appli- 
` gation to be withdrawn. “< 
Lodd Goviniloss v. Bele of Karvetnagar. (1916) 29 M. L. J. p. 919 
followed. ~ Ka E 
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there is a material irregularity in the exercise of the jurisdicton by the 
Court, which will warrant the interference of the High Court under §, 
116 of the Civil Procedure Code. 

Wherover there is injustice done by a lower Court in ‘the exercise. of 
its jurisdiction, the High Court should interfere under 8. 115. 

Somu Pathar v. Rengaswami Reddiar. (Seshagiri, Aiyar, J.) 
——-——S. 115 and 0. 22, R. §—Interlocutory orders of a Revenue Court 

in a suit for-rent— Jurisdiction of High Court to revise such ` ordet— 

Dispute as to who is the legal representative—Duty of Court to in- 

quire and decide A eee $ 64 
——— 0. 8, R. 5—Scope of—Suit ona mortgage aġainst minor defend- 

anta— Allegation of proper execution of morigage in plaint, ‘not denied 

in written statement—Issue as to execution of mortgage not raised at 
the trial nor evidence adduced on the point—Decree on mortgage, pro- 
priely of —Omission to raise issues on auestions of fact—Effect. of 

The scope of O 8, R. 5 of the Code of: Civil Procedure is only this, 
that the omission to deny an allegation of fact in the plaint is not-to be 
taken as an admission in the case of minor defendants andthe rule has 
nothing to do with the conduct of the suit afterwards. Ina suit ona 
mortgage against certain minor defendants their guardian did not deny in 
his written statement the allegations in the plaint-as to the proper execu- 
tion of the mortgage and their pleader neither asked for an issue nor let in 
evidence on the question, but the whole trial proceeded only on the issues 
as to limitation and res judicata. The Court deoreed the suit in favour of 
the plaintifis. < i 

Held that the omission of the defendants to raise an issue as to the 
execution of the mortgage implied an abandonment of that question at 
the trial and that it was not incumbent on the court to require proof of 
execution of the mortgage from the plaintiff. under such circumstances. 
Ganoo v. Shri Dev Sidheswar, (1901) I.L.R. 26 B. 860 distinguished. 
Ponnusami Pillai v. Pasupatht Mudali, (1909) T M.L.T. 106. referred. 

Nagappa v. Siddalingappa. (Abdur Rahim and Bakewell, JJ J 
0. 9, R. 13—Ex parte final decree in mortgage suit — Applioakion to 

set aside, if maintainable. 

An application to set aside a final deoree in a mortgage suit, alleged to 
be passed ex parte, is maintainable underthe provisions of 0.9, R. 18 of 
the Code of Civil Procedure. There is nothing to limit the word ‘‘decree’’ 
in O: 9, R. 18 to the preliminary decree in cases where the law contem- 
plates preliminary and final decrees. ee 

Kanakasundaram Pillai v. Somasundaram Pillai. (Abdur Rahim and 
Eumaraswami Sastri, JT) aa. wise 
=--——— 0. 18, R, 4—Dooumentary evidence not produced at first hearing — 

Admissibility—Diseretion of Court ... 

0 24, R, 16—Assignment of decree of original Sie when appeal i as 








pending—Assignee if entitled to execute decree on appeai— Hindu Law 


—Joint family— Partnership —Power of attorney—Death of one member 

- —No termination of agency. A 
An assignment pendente lite of the deoree of an original court 
carries with it the right to ‘execute’ whatever decree may be passed on 


appeal. 


Where in such a cage, a Court allows the application to be withdrawn, ` 
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A power of attorney given toan agent by two members of a joint 
Hindu trading family is not terminated by the death ofone of the mern- 


_ bers, Re-Sital Prosad (1916) 21 C.W.N. 620 referred to. 


Ponnusami Pillai v. Chidambaram La (Spencer and Kumaraswami 
Sastri, JI): X a 
0. 24, Rr. 58 to 63—Limitation det, Art, 11—Oréer refusing to 

investigate a claim —Whether comes within the terms of O. 21, R, 68 

and Limitation Act, Art. 11—Order that a claim be notified to bidders 

—Whether covered iby Art. 11 of the Limitation Act—Practice of 

notifying claims without any decision thereon condemned. 

Where a court purports to make an order under the proviso to R. 68, 
O. 21, that is to say, an order refusing _ to investigate a claim, such an 
order comes within the termsof. O. 21, R. 68 and Art. 11 (1) of the 
Limitatiou Act. Narasimha Chetty v. Vijiayala Nainar, (1914) 2 L.W. 206. 

Ponnuswami Pillai v. Samu Ammal, (1916) 21 M.L.T. 247 followed. 

Where the order passed on a claim petition is that the allegation of 
the claimant will be notified to the bidders, the order is one made against 
the claimant and amounts to a rejection of the claim petition. 





Per Seshagiri Aiyar, J :—On the presentation of a claim petition, if. l 


the order is not that the property be released from attachment it must be 
taken to be an order against the claimant. F 

The practice of notifying claims to intending bidders is not warrant- 
ed by anything in the Code of Civil Procedure. It often leads to the 
depreciation in value of the property to be sold and is not calculated to 
advanae the tight of the claimant i in any way. Consequently the procedure 


adopted by some of the subordinate courts of notifying objections by . 


claimants at the time of the sale without expressing any decision upon 
those objections ‘should ba discouraged. 
Machi Raju Venkataratnam v. Rajah Vadravu Rangonay akan (The 


Chief Justice, Oldfield and Seshagiri Aiyar, JJ.) si F.B. 
——-—0. 21, R. 63 -Applicability to cases of attachment before judg- 
ment, 


0. 21, R 68 of the Code of Civil Procedure applies to orders on claims 
preferred to property attached befoze judgment. anna nana v, Kamaraju, 
41 Mad. 28 overruled. ii 

Tha general policy of the law is that questions of title raised. by claims 
against attachments before or after judgment should ba promptly disposed 
of. |, $ 


Yarlagadda Mallikharjuna Prasada Naidu-v. Matlapalli Virayya. (The 
Chief. Justice, Oldfield and Seshagiri Aiyar, JJ.) © ; F. B. 


. ———— 0. 24, R. 92 (2) Proviso and 93 — Persons obtaining orders 


for rateable AOT PUR if “ Pesons.affected ° within, the meaning 
of proviso | $ be 


——0, 23, R. 4 (2) (a) and (b) Leave to withdraw giiir abandon 


portion of a claim—Suf ficient ground—Bjusdem generis —Gross under- 

valuation—Objection by defendant—Absence of jurisdiction—Leave to` 
abandon part of a claim with liberty to sue afresh, åf can be - granted— 

Material irregularity —Revision—Interference—Civil Procedure Code, 

8,115. ay 

Plaintiff brought a suit in the Court of a District Munsif for possession" 
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of several items of property including a house, from the defendant. The 
house was valued at Rs. 200 and the -other items at Rs. 1917-10-0 in 
the plaint. The delendant pleaded that the plaint was grossly undervalued 
and that the suit would, if properly valued, be beyond the jurisdiction of 
the District Munsif’s Court. “A commissioner was appointed to value ‘the 
house and on his report the curt found that the house alone was worth 
Rs. 6,500 and that the total value of the plaint for purposes of juris- 
diction and court-fees was,more than Rs 8,400. The plaintiff thereupon 
‚applied for lea-e to withdraw the suit so far as the house was concerned 
with liberty to bring a tresh-suit and the District Munsif gave the leave 
asked for, in spite of the opposition of the defendant. The defendant 
applied to the High Court under 3. 116 of the Code of ‘Civil Procedure to 
revise the order of the District Munsif granting leave. Held that, assum- 
ing that the court below had jurisdiction to pass the order in question, it 
did not do so in the exervise of a judicial discretion but acted with such 
material irregularity in the exercise of its jurisdiction as to justify the 
High Court in setting aside the order in revision. 


Per Sadasiva Iyer, J :—The court below having once arrived af the 
conclusion that the suit as brought was beyond its jurisdiction, it had no 
jurisdiction to pass any other judicial order in the court except an order 
returning the plaint for presentation to the proper court. Therefore the 
order sought to be revised was one passed without jurisdiction. 


Per Sadasiva Iyer, J. (Oldfield J. dissenting). The sufficient cause 


referred to in O. 28, R. 1 (2) (b) need not be ejusdem generis with the defect, 


referred to in R. 1 (2) (a). The scope and applicability of the doctrine of 
ejusdem generis discussed by Sadasiva Iyer, J. 

Aiya Koundan v. Jagan Mandglathipathiar, (1914) 27 M. D. J. 480. 
Kharda & Co. v. Durga Charan Chandra, (1x09) 110, L. J, 45. Mabulla 
Sardar v. Hemangini Dasi, (1110) 11 C. L. J 512. Buratnagunta Pentades 


v. Kurlapati Rojamma, (1911) 1 M W.N. 105. Mahipathi v. Nathu, (1909), 


I, L. R, 82 B. 722. Hiriday v. Akshay, (1916) 25 ©. D. J. 454. 
Lakshmanarayan Tantri v. Ramachandra Tantri, (1917) 84 M. L. J. 
71, 75 referred to. j 

Per Sadasiva Iyer, J—Objections to a suit on the ground of pecuniary 
jurisdiction and insufficient court- fee are analcgous to the formal defeot 

referred to inO 23, R. 1(a) and are sufficient to justify the e grant of leave 
to withdraw a suit with liberty to sue afresh. 

Kannusami Pallai v. Jagathambal (Oldfield and Sadasiva Iyer, JJ.) 
—— 0. 34, Rr. 2(¢) and 8—Mortgage—Suit for sale— Preliminary 

and final decree—Adjustment ous of Court between dates of— Power of 

Court to recognise, at time of passing final dgered Adjusi mani cerli- 

fied under O. 21, R. 2—-Effect on Court's powers. 

On an application for the passing of a final decree in a suit for sale, 
the court, is bound to pass a decree for sale for the whole of the amount 
fixed by the preliminary decree in cases in which that amount ora portion 
thereof has not been paid into ( ourt within the time limited. The Court 
haa no power to inquire into and recognise an alleged adjustment of the 

` decree out of Court. ` ; 
Semble : if between the passing of the preliminary decree and the 
passing of the decree for sale the defendant (mortgagor) obtains a 
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cortificaté under O. 21, R. 2, .0. P. O. he can: take'advantage'of that to 
reduce the amount for which the property is. to be sold. Piran Bibi v. 
Jitendriya, (1917) .25 O. È, J. 558 followed, i 

Singa Raja v. Pethu Raja. (The Chief Justice and Seshagiri Aiyar, J.) 
0. 31,/R. 5—Application under by mortgagee to final decree— 
Preliminary decree for sate under Transfer of property Act —Expiry of 
time after coming into force of O. P. Code ae eras remedy of 
mortgagee i 
0. 34, R. 5 (2)— Application for ‘final decree for sdle~Limitation 


—Starting point—Appeal from preliminary decree—Starting point for 
limitation 


——— 0, 38, R. 2— Arresi before judgmeni— Deposit of “money in Court 
sufficient to answer the claim—dudgment-debtor, insolvency of, before 
‘decree—Rignts of decrec-holder and receiver in insolvency. 

The defendant in a suit was arrested before judgment under the pro- 
visions of 0. 38, R. 1 of the C. P. Code and he deposited in Court a sum of 
< Money sufficient to answer the claim against him under O. 88, R. 2 (1). 

The plaintiff eventually obtained a deoree for tie sum sued for but during 

the pendenoy of the suit, and after the money. was deposited in Court, the 

defendant was adjudicated insolvent and his properties vested in the 

Official Receiver. The plaintiff claimed a right to appropriate the fund in 

court to the amount of his decrée, to the exdlusion of the Official Receiver 

` or the general. body of defendant’s oreditors.- i 
Held, that the plaintif’s claim was valid. 








~ The money deposited in Court by the defendant under O. 88, R. 2 was 
paid to the general credit of the suit and was oharged with a lien in favour 
of the plaintiff for the amount that might be -decreed in his favour and’ 
‘neither the receiver of the ingolvent’s estate nor the general body of 
creditors had a right to the fund in question. 


Errikulappa Chetty v The Official Assignee, (1916) I.L R. 89 M. 905. 


Jiimand v. Ramchand, (1905) I L, R 2) B. 405. Inve Pollard, (1.08) a 
K. B 41. Bird v. Barstcw, 1892) 1 Q. B. 94 referred to. 


Rama Iyer v. Gopala Iyer. (Ayling and Coutts Trower, JJ.) 


—-— 0. 38. Rr 8, 6, 7 and 44—Order of attachment before judgment, 


carried out after decree—Validity. O. 21, R. 57 —Applicability, 

Attachment of property in pursuance of an order of uttachment before 
judgment, though oarried“out after the passing | of the decree, is valid. 

0. 21, R. 5T does not apply to attachments effected under R. 5 or R. 6 
of O. 8. 

Bavuddin Sahib v. Arunchalla.Mudali, (1918) 26 M. L.J. 215 followed, 
Rudravaram Ventatasubbiah v. Rudravaram Venkata Sakala 
(Phillips and Kumaraswami Basiri, JJ.) sae 

0. 44. R. 1—Applicability—Privy Gouncil—Leave to appeal to 
in forma pauperis Tis 
———0, 44, R. 22—Appeal under Provincial Nn A Ait, 8..46—Re- 
spondent has the right of filing memorandum of objections—Pro- 
vinciat Insolvency Act, III of 1907, Ss. 46 and 47— Appeal filed out 

of time—Whether respondent can present a memorandum of objections, 
A respondent in an appeal filed under S. 46 of the Provinoial 
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Insolvency Act has the right to present a memorandum of objections 
under 0.41,-R, 22 of the’ Code of Civil Procedure. g 

A memorandum of objections, presented in an appeal, which is dis- 
missed as out of time, cannot be heard. / 

The right of a respondent to proceed by way of memorandum of objec- 


tions is strictly incidental to the filing of the original appeal in time; and 
it is open to a party against whom a momorandum of objections has been 


filed to set up the bar that the original appeal was filed out of time. 


| Alagappa Chettiar v. Chockalingam Chetty. (The Ohief Justice, ` 


Sadasiva Aiyar and Spencer, JJ.) Siete gi © F.B. 
0. 44, Br. 22 and 23--Right to file memorandum of objections as 


toifparts of decree not appealed against—Land Acquisition Aot, S. 54— 
Procedure under 


Commissioner—Report of—Hvidentiary wale .. 
Company registered —Suit against by share- holder for “dividend—Limi- 
tation : 
Contract Act, (IX of 1872)—-8, 16—Undue Influence— Expectant keit 
Person in a position to dominate the will PEE rer nee 
of proof ... 

S. 64-—Sale ve minor’ s arani 3 y jöle Sale not binding on 
the minor—Sale amount utilised for purchase’ of other property for the 
minor—Whether the vendee from the guardian entitled to claim the 
property bought by the, minor—Suit by vendee from guardian for 
possession —Plea of ward since attained majority, of invalidity of sale, 
whether competent, if his right to sue barred under Art. 44, Limitation 
Aci—Proper decree. 

Where a guardian sells his ward's property for purposes not binding 
on the ward and the sale price is utilised for the purchase of lands for the 
ward, not contemplated at the time of the sale, the lands so purchased for 
the ward do not constitute ‘‘ the benefit ” within the meaning of 8. 64 of 
the Contract Act and need notba conveyed to the vendee from the 
guardian, when the ward avoids the sale by the guardian. 

Per Kumaraswami Sastri, J:— Ordinarily the benefit which a party 
receives when he sells property is the money which the vendee pays. Any 
profit which the vendor might make with the moneys would be too remote 
.in estimating what he has to return in ` oase he is entitled to avoid the 
sale and elects to do so. Where however for the protection of a purchaser 
contracting with a guardian or a qualified owner a particular dealing: with 
the money was in the direct contemplation of the parties such as the pur- 
chase of other lands‘with the consideration and the money is so applied, 
the benefit which the other party obtains will be the land or other pro- 
perty acquired with the consideration, 

Where the vendee from the guardian under a voidable sale sues to 
recover possession of the property three years after the ward attained 
majority it is open to the defendant to set up the plea of the invalidity of 
the sale in defence though a guit by him as plaintiff-to avoid the sale 
would be barred under Art. 44, Limitation Act. 

In this case their Lordships directed that on payment of the value of 
the property by the defendant within a specified time the plaintifi‘s suit 
should be dismissed and that in default a deoree for possession should be 
passed as prayed for by the plaintiff. 
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Chinnaswami Reddi v, Krishiaswamà Reddi (Phillips and Kumara- 


~ swami Bastri, JJ.) 


———-§. 113—Sale of goods by a e AA iie 

Warraniy—Inspection of goods before ah a of—English 

and Indian law. . 

Under 8. 113 of the Indian Contrast Act, as under the English law, 
where goods are sold by description, there is an implied warranty that the 
goods shall be of merchantable quality. This is so even where the pur- 
chase is after inspection; provided that if the buyer has examined the 
goods, there is no implied warranty as regards defeots which such exa- 
mination ought to have revealed. 

Peer Mahomed Rowther v.. Dalooram „Tayanarayan. (The Chief Justice 
and Spencer, J.) 

—— — Bs. 247 and 248— Applicability— Hindu J oint | Family—Trade 
started by father on behalf of himself and minor son—Liability of son for 
debts contracted | during his minority 

—— Ss. 249, 251, 261 and 263—Parinership—Goods ordered foes =- 

Death of a partner— Surviving partner subsequently borrowing amounts 

to pay for. goods— Suit by creditor against surviving pariner and legal 

representatives of deceased pariner—Partnership assets in the hands of 
surviving pariner liable. £ 

The first defendant and another were carrying on business in partner- 
ship and as such ordered goods for the partnership and before they could 
be paid for, the other partner died and the first defendant to enable him to 
take up the bills of lading and obtain delivery of the goods borrowed 
money from the plaintiff. In a suit by the plaintiff to recover the amount 
against the first defendant and defendants 2 and 3, the representatives of 
the deceased partner, held, that the first defendant was personally liable 
and the assets of the partnership in the hands of the first defendant were 
alone liable for the debt. 

The suit debt being one binding on the partnership KANGA the surviv- 
ing partner had power to pledge the partnership assets in discharge of it 
and therefore as regards the amount a personal decree ageinst the first 
defendant and a deoree against the partnership’ assets in his hands oan be 
passed. 

Seshi Ammal v. Vairavan Cheitiar. (The Ora Justice and Seshagiri 
Aiyar, J.)... | a 
—— Principal's duty to indemnity agent—0. I. F. Contract Pe 
Co-owners—Rights of enjoyment of common property—Collection of rent by 

some co-owners only—Their liability to other owner for his share of 

collection if and when emists—Discussion of English and Indian law 
on the point—Trusts Act, S. 90—Applicatility and effect. 

In a suit by some of the co-owners of a mitta against the other owner 
for the recovery of the defendant’s share of the peishkush plaintiffs had 
paid on the mitta, the defendant pleaded that plaintiffs had collected_rent 
from the tenants on the mitta and that as the amount whioh represented 
defendant’s share of the amount so collected. by plaintiffs was more than 
the amount payable by him as and for his share of the peishkush paid by 


_ Plaintiffs, they were not entitled to recover anything from him. On tlie 


question arising as to the maner in which the collections made by plain- 
tiffs were to be apportioned—whether they were entitled to all they might 
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collect up to a sum equal to their share of the total demand of the estate 

or whether they were entitled to retain only their share of their total ac- 

tual collections and were bound to give credit to defendant for his shara of. 
the said collections—held, that, in the ciroumstances of the case, plaintifis 
must be deemed to have made the collections on behaif of all the owners 
of the mitta, were accountable to the defendant for his share of the collec- 
tions, and were bound to give him oredit forthe amount representing such 

shara. 
Sivanarasa Reddi v. Doraiswami Reddi, (Oldfield and Sadasiva Aiyar, JJ.) 
Co-sharers—Permanent . lease by majority when binding on the whole 
body—S uit to set aside lease by minority—Form of the decree. 

In the absence of a special custom, it is not competent to a majority 
of co-sharers to grant a permanent lease of comnion land so as to bind 
the minority, except in cases of unavoidable necessity or obvious benefit to 
the whole body of co-sharers Where a permanent lease 80 granted by the 
majority is sought to be set aside by the minority of the oo-sharers and 
it is found that the transaction is not binding on the latter, the proper 
decree tobe passed is one for possession in favour of the plaintiffs for 
themselves and on behalf of the other co-sharers. S 

Raghavacharyulu v. Góvindasary. (The Chief Justice and Seshagiri 
Aiyar, J). 

Criminal "Procedure. Code, Sa. 166 and 173— Scope of~- ~ Report of investiga. 
tion sent in—Fresh investigation—Propriety of 
~- Ss 115,197—Sanction— Want of —Cemmatment in cause of Sessions 

Court, jurisdiction to acguit accused on ground of want of sanction— 

Ss. 531, 587—Applicability to such a case—Effeci—S. 288 —Joint trial— 

Meaning—Enquiry before committing Magistrate if governed by S. 238. 

A superior court has no power to set aside a Magistrate’s order of 
commitment on the ground that he took cognisance of a complaint in 
respect of which sanction is required under Ss. 196 and 197 of the Code 


of Oriminal Procedure, but in respect of which no such sanction was- 


obtained. The provisions’ of Ss. 681 and 537 of the code apply to such a 


case and the-fact that objection based on want of sanction was taken at - 


the earliest opportunity does not affect their applicability. 

Emperor v. Bahir Singh, (1915) LL.R. 87 288 Sankaralinga Tavan 
v. Avudai Ammal, (1916) 8 O.R. L.R. 284-dissented from. 

Semble. a Sessions Court to which a commitment is made has power 
to acquit the accused on the ground of want of sanction under 8s, 195 and 
197 of the code, the prohibition in this respect contained in S. 587 applying 
only to the court before which the case comes on appeal or revision. 


An enquiry before a committing Magistrate is not a trial and does not 


come within the prohibition contained in S. 238 of the code. 
The Sessions Judge of Tanjore In ve. (Sadasiva Aiyar and Napier; 
JJ.) 


meaning of—Public servant acting under Sub-Seo, (1) also a Court— 

Sanction for prosecution, order granting or refusing—Applicabiiity 

of—High Court—Revisional jurisdiction—Adminisirative act of 

Subordinate Court. i 

An application to sanotion the prosecution of the petitioner for an 
offence under S. 188, I.P.C., was made to a Second Class Magistrate whose 


—-——B. 188 (4) (a) (b) and tc) (6) aia (7)— Court? in Sub-See. (7), 
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order under S. 144; Criminal Procedure Code was alleged to have been 
disobeyed by the petitioner. Sanction was refused by the Second Class 
Magistrate but was granted on appeal by the District Magistrate. An 
application to the Sassions Judge was made by the petitioner to revoke 
the sanction but the Sessions J udge declined to entertain the application 
on the ground that the District Magistrate was acting as an administrative 
officer and not as a ‘ Court,” granting the sanction. ' 
Held, reversing the decision of tha Sessions Judge, that the orders of : 
the Second Olass Magistrate as well as that of the District Magistrate wera 
judicial orders and that an appeal lay against the order of the District 
Magistrate to the Sessions Judge under 8. 195 (7) of the Oriminal Pro- 
cedure Code. 


The High Court has no appellate or revisional authority over an 
* administrative order of a District Magistrate. 


A publio servant gua publio Satani is not a court subordinate to the 
authority of the High Court as required by 8: 195 (6) of the Cr. P. Code. 


Arunachailam Pillai v. Ponnuswamy.- (Sadasiva Aiyar and Napier, 
dd.) a i ih? ass a we 454 


———§, 195 (1) (a), (6) and (7)—Sanection to prosecute for offence under 
8. 182, I. P. C.—Information to District Magistrate that a person is 
in possession of arms without license—Search by police on search 
warrant issued by Magistrate—Information found tobe false—Arms 
Act (XI of 1878), S. 25—Action of Magistrate under, if executive. or 
judrcial—Sanction for prosecution of informant granted by District - = 
Magistraie— 4 ppsal to Sessions Judge, competency of. 


` The petitioner wrote to the District Magistrate informing him that 

one V. bad in his custody without license 8 pieces of arms and that the 
possession of such arms by V was dangerous to, the lives of the villagers. 
The District Mugistrate directed the issue of a warrant for the searoh of 
V's house and the pelicé searched the house but discovered no arms. V. 
thereon applied for sanction for the prosecution of the petitioner for au 
offence under 8182 of the Penal Coda, . to _the District, Magistrate who 
granted it. Tha petitioner then applied to the Sessions Judge who 
dismissed the appeal holding that the order was passed by the District 
Magistrate not as a court sut as an exeoutive officer and was not there- 
ford appeslable. Held, that the order of the District Magistrate granting 
sanction was a’ judicial order passed by a Court and was Open to appeal 
under S. 195 (7) of the Cr. P. Code, whether, in directing a search the 
District Magistrate purported to act ‘specifically under the Criminal 
Procedure Oode-with reference to an offence which had been brought to his 
notice or under 8. 26 of the Arms Act. Sankaram Aiyar v. Sakharappa 
Mudali, (1108) 2 Weir 155 not followed. . Clarke v. Brajendra Kishore 
Boy, (1912) I. L. B. 89 0. 689 referred~to, 


Gaddam Panchalu Reddy In re (Sadasiva Atyar and Napier, JJ.) ... 686 


Ss. 245, 243 and 241—Committal to Sessions by Magistrate having 
_ power to impose the maximumisentence—Legality of. 
1t js competen to å Magistrate empowered in that behalf, to commit 
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a case to the Court of Sessions even though he cah himself impose the 
maximum sentence provided by law for the offence, if in his opinion, the 
case is one which for other reasons ought to.ba tried by a Court of Sessions. 
(1840) 6 M. and W. 664. Empress v, Kayemullah Mandal, (1897) I. L. R. 
24 0, 429, Emperor v. Dharam Singh, (1906) 1 M.L. T.61. Emperor 
v. Jagmohan, (1909) 11 Cr. L.J. 54 not followed. Ampress v. Kudratoollah, 
(1878) I. L. R. 80. 495. In the matter of Chinnimarigadu, (1876) I. L. R. 
-1 M. 289 relied on. | 
The Crown Prosecutor v, Bhagavath. (Sadasiva Aiyar iid Napier, JJ.) 
Ss. 253, 435 and 439—Discharqe of accused —Revision —Interf er- 
“ ence by High Court, limits of—Injury to person or property of alien 
enemy— Resident in British India—Offence—Complaint by alien enemy 
residing in British India and trading under license from the Crown— 
Discharge of accused—Application for revision by High Court—Main- 
tainability of. 





The High Court will not lightly-interfere in revision with an order of 
_ discharge under S. 958 of the Criminal Prosedure Code at the instance of 


private parties. Where the order of discharge is based on a consideration - 


of all the prosecution evidence and there is no question of any evidence 
having been shut out or any illegality or irregularity in the procedure of 
the lower Court, the High Court will nob, in revision set aside the order 
of discharge though it might have come to a different conclusion on the 
evidence. f 

=" There is nothing to warrant the view that an alien enemy has no 
right to complain against crimes directed against his person or property 
or that a subject of His Majesty oan with impunity violate the provisions 
of the Penal Code, simply because the offence is committed in respect of 
the person or property of an alien enemy. 

When an alien enemy resideg in British India by license of the Crown 
he stands on the same footing as an alien friend or an ordinary subject of 
` the Crown so far as the right to maintéin actions is concerned, the right 
‘of suit being incidental to the right to the protection of the Crown, 

The complainant, an alien enemy residing in British India under a 
license from the Crown, filed a complaint against the accused charging 
him with cheating and criminal breach of trust. The acoused was dis- 
charged under S. 258, Or. P. Code, whereupon the complainant- applied to 
the High Court in revision to set aside the order of discharge. During 
the pendency of the application, the _license of the complainant was can- 


celled, he was himself interned and ‘his property became vested in the 
custodian of enemy Property who applied to continue the application for 
ravision, : 

Held, that under the provisions of S. 489 of the Cr. P. Gode, the 
High Court could dispose of the application for revision notwithstanding 
the fact that the original applicant bacame an alien enemy during the 
pendency of the oase in the High Court. . 

Mellor v. Muthiah Chetiy. (Kumaraswami Sastri, J.) 
~———B. 386—Commitment of accused—Accused tried by E 
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Magistrate for minor offence—Higher offence not mentioned in the 
police charge sheet-~Prosecution not urging Magistrate for commitment 
—Power of District Magistrate to direct commitment for higher of fence. 
Where the accused is tried for a minor offence by a Subordinate Magis- 
trate and a higher offence is not mentioned in the police charge sheet on 
which the Magistrate took cognizance of the case and where the prosecu- 
tion does not press before that Magistrate to commit the accused fora 
higher offence, tlie District Magistrate has no power under S. 486 of the 
Criminal Procedure Code to direct the commitment of the accused for the 
higher offence. Krishna Reddi v. Subbamma, (1900) 1. L. R. 24 M. 186 
distinguished, 
In re Marappa Goundan, (Sadasiva Aiyer and Napier, JJ.) 
` —— 6s. 430, 438 and 489—Revision on a repor: for orders by ths 
Sessions Judge against an order of acquittal—Competence —Interference— 
Serious injustice due to error of law. . 


The High Court has jurisdiction to entertain a revision application 
against an order of acquittal on a report for orders by che Sessions Judge 
under 8. 488. But the-order of acquittal will not be interfered with, 
unless serious injustice has been caused by error of law. 


Mogal Beg Inve, (Phillips and Napier, JJ.) ; 
Custom—Malabar Law~Junior member living witk husband outside 
tarwad house—Custom against right to separate maintenance—Onus of 
proof zi 
Roman Catholic Churoh—Departure from Canon law—Proof 
Damages—Railway—Misdeliyery—Notice of claim for compensation, if 

essential—Indian Railways Act, (X of 1890), S. 11—Delivery of goods by 

Railway Company without getting back the railway receipis— Negligence 

—Transfer of receipts by halder for valus— Liability of Railway Com- 

pany. 

Certain goods were consigned by G. to his own order to a particular 
station of the defendant Railway Co. Œ had pledged the Railway receipts 
to the Bank of Madras but it was intended that S. should pay the Bank, 
get the Railway receipts assigned to him and then take delivery of the 
goods. S. managed to get possession of the goods from the Railway Oo., 
without production of the railway receipts but paid the Bank two or three 
days after and obtained the Railway receipts. Instead of returning the 
railway receipts to the Railway Co., 8. obtained advances from the 
plaintiff against the railway receipts which were taken to represent that 
the goods were still in course'of transit. Ina suié by the plaintiff as 
endorsee of the-railway receipts against the defendant Railway Co., for 
damages for misdeliyery. 

Held, dismissing the suit, that it was barred by limitation because 
the notice prescribed by S. 77 of the Railways Act had not been given to 
the defendant within 6 months of the delivery of goods for carriage by the 
railway ; that the indorsement of the railway receipts in favour the plain- 
tiff did not affect the property in the goods as the railway receipts had cegs- 
ed to be living instruments after the delivery of the goods by the Railway 





| Oo., to S who on payment to the Bank was the person lawfully entitled to 


them; that tha action of the Railway Co. in delivering the goods to 8 with 
out getting back the railway receipts did not constitute a breach of any 
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Damages— Conid. 
duty which thay owed to the public at large or to the marcantile commu- 


nity in particular ; and that even if the Railway Co., were under such a ~ 


duty, their omission was not the proximate cause of the fraud practised 
by Son the plaintiff and „the consequent loss sustained by him. 
Hearn v. London and South Western Railway Co, (1255) 10 Exch. 793. 
Morritt v. ‘NE. Railway, (1876) 1 Q.B.D. 802, Millen v. Brasch & Co, 
_(1882) 10 or B. D. 142°distinguished. ; à 

Barbar v. Meyerstein, (1870) 4 E. & Ir. Appeals 817. The Mayor, Con- 
stables and Co. of Merchants of the Staple of England v. The Governor and 
Company of the Bank of England, +(1887) 21 Q. B.D. 160. Farhquarson 
Brothers & Co. v. King & Co. (1902) A. O. 825. Macmiilian v. London 
Joint Stock Bank, (1917) 2K. B. 489 relied on. 

The Madras and Southern Mahratta Railway Company,-Lid.v. Haridoss 
Banmali Doss. (The Chief Justice and Spencer, J.)... u 
Stolen property—Bona fide search for—Criminal Proeedure 

Code, Ss. 165 and.178, scope of—Report’of investigation sent in— 

Fresh investigation, if proper, 

‘A seavoh for stolen’ property generally, as opposed to a search for 
specific stolen property is Be authorised by S. 165 of the Crimitial Proce- 
dure Code. — ` 

A police officer bona fide conducting a search for a particular stolen 
property is not liable in damages to the person whose house is searched. 

The number of investigations into a orime is not limited by law and 
when one has: been completed by the Sending of a report under S. 178, Cr. 
P. C. another may be begun on further information received. 





Divakar Singh v. Ramamurthi Naidu. (Phillips aud Krishnan, JJ)... 


Declaratory suit—Speocific Relief Act, 8. 42—Suit for declaration that 
a will by the deceased brother of the plaintiffs authorising hig widow to 
adopt was never executed . ; 
Decree—Zz parte final “daka in ka riba suit —Applioation to sat 
aside . wes eas 
Preliminary deereo reversed in appéal—Final decree on the footing 
of original preliminary decree, if oparative ies KA 
Deed—Construction—Agreement to! lease or mortgage—Intention of 
the parties—Internal evidence—Surrounding circumstances —Test—Dobt 
secured or satisfied 2 be 
© ——-——Construction—' Kayom ’ and ‘ saswatham ’ in lease deeds ` 
—-——Construction —Sale-deed—Indemnity clause—Continuing cove- 
nant—Rights of covenantee on breach of covenant - 
———-Construction—Sale in consideration of vendee paying ‘off simple 
debts of vendor and provision for compensation in default—Absolute 
covenant or covenant by way of indemnity n. 
Defamation—Slander —Suit for damagos—Privilege—Mastor and servant— 
Communicaticn by servant to his co-employees, suspecting employer of 
having instigated the poisoning of the servant—Statement - untrue but 
made bona fide and without malicc—Privileged occasion—Statement 
`- made to protect sntereat—Imputation of a crime, if actionable without 
proof of special damage— English and Indian Law. 
At Common Law it is not actionable to say of a man that you suspect 
him of a crime, at any rate, in the absence of special damage or unless the 
observation be made with reference to his business. Harrison v. King, 
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(1817) 4 Price 46. Toser v. ‘Mashford, (1851) 6 Exch. 589. Simmons v. 
-, Mitchell, (1880) 6 A, ©. 156 referred’ to. í 


Semble.—The Common Liaw rule as to special dimagé being necessary 


to support an action for slander, except in certain cases, is inapplicable in. 


India. Parvathi v. Mannar, (1884) I. L. R. 8 M. 176 referred to. , 


The defendant was employed by the plaintiffs as the general manager ` 


. of thair planting estates. Almost from the commencemant of the employ- 
ment the parties were on bad terms and there were frequent disputes 
between them with the: result that. the plaintiffs wished to dispense 
with the defendant’s services. -The defendant suspeoted that rather 
than dismiss him and face an action for damages, his employers 
might endeavour to get rid of him by foul play. While he was 
on one‘of his planting tours a few days before his actual dismissal, 


the defendant- suffered from poisoning symptoms. He suspeoted , 


that his employers had instigated his poisoning and communicated 
his suspicions’ to two of his co- employees in these words, “I have 
been poisoned and I suspect that the Saits (plaintiffs) are at the bottom 
of it.” It was found as a faot that though the ciroumstances were not 
‘puch as to give rise toa well-founded suspicion of poisoning against the 
employers, the defendant acted bona fide and without malice in making 
the communications in order that the mater might be enquired into. In 
an action by the employers for damages for slander, Held that the com- 


munication was made by the defendant in the conduct of his own affairs - 


in matters where his interest was concerned and was therefore privileged in 
the absence of. actual malice and that the defendant was not liable in 
damages. Toogood v. Spyring, (1834) 10. M. and R. 181, 198 relied on. 
Leslie Rogers v. Hajee Fakir Muhammad Sait. (The Chief Justice and 
Seshagiri Aiyar, J.) d A 
Defence of India Act, ay of 1915) 8. 4, ‘Bub. 8. (8) —"“Rest of the Aoi” ir 
—Meaning — Rules framed under 5. 2— Applicability to ee 
Presidency—Notification under S.1, Sub.8. (8) applying rules to that 
Presidency not necessary — Offence created by rules made, under 8. 2— 
Jurisdiction to try in provinces to which Ss. Bito 11 of Act not extended— 


District Magistrate ” in Rule 830—Meaning—Cr. P. C., Ss. 10, 29 — 


General Clauses Act, 8.’ 17, cl. (1) — Effect—Stabute—Interpretation— 
Section empowering making of mules ale so made i if part of Act or of 
that section. 

Where a Section of a statute gives power to make rules, the rules so 
made are to be redd as part of that section itself. 

Heid, that a rule made by the Governer-General in Council in pur- 

` suance of the power to do so conferred by B. 2 of the Defence of india Aot 
must be read as part of that section iteelf and ‘not as an additional section 
to the Aot. 

Institute of Patent Agents v. Lockwood, L.R. (1894) A. 6. 860 followed. 

The reference to ‘‘ thé rest ofthe Act '’ in 5.1 Sub-S. (8) is the sub- 

< sequent sections of the Act and not to the rules framed under 5, 2. 

In provinces in which Bs, 8 to 11 of the Defence of India Act are not 
in force, offences created by the rules framed under 8,3 of the Act are 
triable by the Courts indicated by B. 29 of the Criminal Procedure Code, 

Held, that by virtue of S. 10 ofthe Code of Criminal Procedure read 
with S. 17, cl. (1) of the General Clauses Act, Rule 30 (sic.) of the rules 
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_ framed under the Defence of India Act must be read as if it contained 
after the words “District Magistrate '? the words '‘ Acting District 


Magistrate or Magistrate executing the functions of a District Magistrate.’ 


Kandasami Pillai Inre..(Sadasiva Aiyer and Napier, JJ.) 


AN 
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Ejusdem Generis—Doctrine of—Scope and applicability—O. P. Code, ` 


0. 28, R. 1 (2) (a) and (6)—‘Sufficient cause’ 


Estoppel—Application in execution for payment out of money deposit- 
“ed in court by one of judgment-debtors—Order thereon not set aside— 
Application in execution praying for some relief—Judgment-debtor astop- 

ped from questioning right of decree-holder to that relief 

———— Disputed succession~Compromise—Person taking benefit ot 

compromise subsequently claiming a8 reversioner 
——--—Equitable-~Monthly tenancy—HEncouragement by landlord to 
ereot buildings—Compensation—Right of tenants to, on eviction 

~—— Indian Evidenco Act, (Act Tof 1872), 8. 115—Bstoppel by res 
presentazion or action causing another lo change his position—Convey- 
ance by person entitled by astoppel—Gives transferee good title against 
those bound by the estoppel. 


The doctrine of estoppel is based upon the change of position brought 
- about by the representations or actions of the person bound by the estoppel. 

Estoppel applies not only in favour of the parson induced to change 
his or her position, but of a transferee from such person, and it binds not 
only the person whose representations or actings have oreated it, but all 
claiming under him by gratuitous title. _ 

The estate of B, a Raja, was taken under Government management 
under an Encumbered. Estates Act. The manager appointed, who had 
power of sale under the Act, put up ajvillage to sale. B. bought it benami 
in the name of K, but the manager never executed any conveyance to K. 
Thereafter the management was removed and B. restored to hia estate, K. 
having died, B procured K’s heir L to convey the village to B's illegitimate 
daughter R. After B’s death R. conveyed to S. who sued B’s heir J. for 
possession. h 

Held : that J was estopped from denying Bg title. 


Sarat Chandra De v. Gopal Chandra Laha, (1892) L.R.19 I, A. 208 
I. L, R. 20 Cal. 296 followed. 
Rajkumar Jaganath Prashad Singh v. Syed Abdullah. (Lord Dunedin) 


Evidence—Admissibslity—Objection taken for first time in appeal— 
Maintainability—Ryoti land—Person in possession under a legal right or as 
~ trespasser—Sust to recover rent from—Revenue Courl—Jurisdiction—Grant 
of land for cultivation—Indefiniteness as to area and identity of land— 
Validity of grant—Right of grantee—Zemindar—Grant of land on permanent 
tenure—Validity as against successors of grantor—-Conditions—Hstates 
. Land Act— Ss. 26 cl. (1); 6 cl, (2) 45 and 168 — Effect. 


The appellate Court has no jurisdiction tio reject a-copy of a document 
exhibited in the Court below with the consent of both the parties, at any 
rate, without giving the parties an opportunity of "producing tho original, 

Under Ss. 45 and 168 read with: tha Explanation to S. 6, ol. 2 of the 
Estates Land Aot, the Ravenue Court has jurisdiction to entertain-a suit 
to recover rent against persons within an estate who occupy ryoti land 
whether as regular lenants or as trespassers, 


27 


575 


459 


281 


P.-O. 46 


21 


Evidence —Conrtd, 

A grant to a person of the right for all time to come of cultivating 
whatever extent of land he likes and whatever he likas does not convey a 
heritable right tə the grantee. And where such a grant is made by e Zemin- 
dar, it is not available against his successors, unless the grant is cne made 
for the purpose mentioned in 8. 26, cl: (1) of the Estates Land Aot, the 
burden of proving that the grant was made for such a purpose being on 
the tenants. 

Kamulammal Avergal v. Aihikari Sangali Subba Pillai. (Bahan 
Aiyar and Napier, JI) ... fas oh 
Evidence Act, S. 383—Hvidence of witnesses given in an” enquiry by The 

the Sub-Ragistrar under S. 41 (2) of the Registration Act, (XVI of 

1908)—Admissibility in evidence in subsequent suit boiween the same 
parties, when witnesses are dead, etc.-- English and Indian Law. 

The evidence of witnesses examinedin an enquiry held by a Sub- 
Registrar under S. 41 (2) of the Registration Act as to the genuineness 
of a will, is admissible in evidence in a subsequent suit between the same 
parties raising an issue as to the genuineness of the will, iftit is proved 
that the witnesses are dead at the time of the suit and that the adverse 
party at the enquiry before the Sub-Registrar Fad an opportunity of 
orogs-examining the witnesses. 

English and India Law on the subject compared. 

Lanka Lakshmana v. Lanka Vardhamma. (Chief Justice and Seshagiri 
Aiyar J.) 
Ss. 58 and 92, proviso a—Registered mortgage—Oral careieni 
to take less than is due—Proof of —Admissions in pleadings, effect of. 

A subsequent agreement by the mortgagee to take less than is due 
under a registered mortgage isan agreement modifying the tarms of a 
written contract and if it has to be proved, oral evidence is inadmissible 
under proviso (4) to S. 92 of the Evidence Act.- Where however such an 





oral agreement is admitted in the pleadings of the parties, proof of the - 


agreement is dispensed with by S. 58 of the Evidence Act and the Court is 
bound ‘to recognise and give effect to such agreement. 

Mallappa v. Naga Chetty. (The Chief Jas, Oldfield and Seshagiri 
Aiyar , JJ.) 
8. 73—" Purports! —Meaning oi Osmania 0 of handwriting, 

The word “Purports” in 8. 78 of the Evidence Aot does not limit the 
scope of the section:to such documents only as are signed or coniain some 
intrinsic statements of the identity of the writer. Any dooument alleged 
by a party to be in ihe hand-writing of a partioular person may for pur. 
poses of proof be compared with other writing or signature aGmitted or 
proved to the satisfaction of the court to have been made or written by 
that person. 

Barindra Kumars Ghose v: Emperor, (1910) I. L. R. 87 Cel. 467=14 
0O. W. N, 1114 dissented from. 

` Emperor v. Ganpat Balakrishna Rode, (1912) 14 Bom. D. R. 810 

approved. | 

Veeraraghava Aiyangar v, Souri Aiyangar. (Ayling and Krishnan, JJ) 
S. 115—Estoppel by representation or action causing another 

to change his pogition—Conveyanve by person entitled by estoppel 

—Transferee’s rights against persons bound by estoppel 
Executor—Payment of barred debt DE s rights—English Law 
Applicability to Indian conditions Pa 
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Execution of Deoree— Transfer of decree affecting immoveadle property 
to Collector—Restriction on judgment-dedtor’s power of mortgage, its 
extont—Whether the judgment-debtor’s incompetence is absolute or 
limited—Civil Procedure Code, 1882 (Act XIV of 1882), Ss. 820, 
322 A. g 


<. The incompetence to alienate without the Collector’s permission, im- 


_ posed upon the judgment-debtor by 8. $25 A of the Civil Procedure Code, 
1882, is absolute and i is not limited to the time during which the property 


is under the Collector’s control, A mortgage created. by the judgment. . 
debtor in defiance of the prohibition is of no effect even after the Property 


has come back into his hands. 
Magniram Vithuram Bakubat, (1912) I. L. R. 86 B 510 overruled. 
Murray v. Murat Singh, (1907) 8 Nag. L.R. 172, Mumsamat Sala Bai 
v. Bajat Khan, (1917) 18 Nag. L. R 180 approved. ~ 
Gaurishanker Balmukund v. Chinnumiya. (Lord Shaw) ... P. C. 
Freedom of Religious Act, (XXI of 1850)—Applicability—Hindu widow’s 
conyersion to Muhamadanism and then remarriage—Porfeiture of estate 
inherited from Hindu husband zis ae 
General Average—Claim for—Jettisoning of goods Destined port yeach: 
.ed—Cause of action, where arises ba 
General Clauses Act 1897 S. 3, Cl. (46)—‘ Registered i neaning of 
—--—(X of 1897), Es. 9 and ayer ee PAPA to appeals under 
Provincial Insolvency Act ae 
Government of India Act (5 and 6 Geo. y, Ch. 51)8. 106 (2)—High 
Court—Original jurisdiction—Suit for declaration that an agreement 
Jor composition of income-tax is binding on the Collector, if maintaina- 
bla on the original side—Objection to jurisdicbion—No allegation of 
mala fide abuse of statutory. power—Trial on the merits, if permissi- 
ble. ` s R 
8. 106 (2) of the Government of India Act in express terms deprives 
the High Court of its original: jurisdiction in any matter concerning the 
revenue or concerning any act ordered or done in the collection thereof ac- 
cording to the law for the time being in force. Consequently, a suit for a 
declaration that an agreement for composition of income-tax entered into 
between the plaintiffs and the Collector of Madras was in force and that 
the latter was not entitled to-re-assess the plaintiffs in repudiation of the 
agreement, as he claimed to do in consequence of the enactment of S. 4 
| of the Indian Income-Tax (Amendment) Act (V of 1916), is not cognizable 
by the High Gourt i in its original jurisdiction. b 
Collector of Sea Customs v. P. Ohidambatam, (1876) I. L. R. 1, M. 89 
referred to. i 
In the absence of any allegation that the Collector acted mala fide or 
purported to seek the protection of the statute with the full knowledge 
that he was committing a mere act of aggression, it was not competent 
to the Court to try the suit on the merits with a view to determine whe- 
ther the Collector was right in his view of the law. To’uphold the objec- 
tion to jurisdiction only in cases where it is proved on enquiry that the 
Collector acted in entire conformity to the existing laws, would be to 
render the statute barring jurisdiction wholly nugatory. Richard Spooner 
and another v. Juddow, (1850) 4 M. I. A. 858 followed. Messrs. Best 4 Co, 
` Lid. v. The Collector of Madras. (Coutts Trotter, J.) oe a 
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Government of India Act—Conid. PAQE 
———8,. 107--Error of law—No ground for interference 604 
8. 107—-Powers of superintendence of High Court—Ifi includés 
powat ‘to expunge irrelevant and scandalous matter in tha- judgment of.a’ 
Subordinate Court, at the instance of a third party . 868 
Grant—Construction—Grant by Zemindar in perpetuity for cultivation 
—Indefiniteness as to area and identity of land- Validity as against 
saocessors of grantor ... sas 11 
Construction -Grantee of land bounded by ‘non navigable viver—— 
Right to the bed of the river ad medium filum aquae —Presumptton— 
Onus, 
As regards a grant of land in India desoribed as bounded by 8 non- 
navigable river, the onus of showing that the grant did not cover the bed 
ad medium filum aquas is on the grantor. The presumption may be 
strong or weak according to the circumstances of -the particular oase, and 
the amount of evidence required to rebut it will vary accordingly. 
Sri Rajah Venkata Lakshmi Narasimma v. The Secretary of State for 
India (The Chief Justice, Oldfield, Sadasiva A, Spencer and Bakewell, 
JJ.) ` | F, B, 159 
———Kumaki Land classifled ag ` Poramboke and granted by Govern- 
ment to wargdar—Prior mortgage by wargdar— Bffeet of Grant on mortgage "120 
Guardian—alienation of Trust Property— Leave of Oourt—Minor 
Mohunt i ; cat i so ad 5 
Sale by not binding on minor —Rights of vendee from Guardian. 652 
Guardian de facto—Powers of—Muhamadan Law—Immoveable property ` 
Alienation— Validity, 422 
Handwriting—Proof by—Comparison— Ryidence Act, 8. "8 608 
High Court —Interference in revision—Injury to Person or Property of 
alien enemy—Complaint—Discharge of acoused-—Oriminal procedure Code, 
Ss. 485 and 439, Sei 618 
— J urisdiotion —Grant of leave to appeal to Privy Council in Törmä l 
pauperis ue tt 258 
——— Original jurisdiction—Suit for declaration that an agreement 
for composition of income-tax is binding on the Collector—Maintaina- 
bility Government of India Act, 5. 106 (2) “ag 
—— Powers of superintendence over Subordinate Conved-Apalioation | 
by a third person to expunge irrelevant and scandalous matter in the i 
judgment of a Subordinate Court— interference— Exceptional 368 
-——— Revision on a report for orders 4 Sessions Judge against an 
order of acquittal ake ` di 666 
=---To ravise—Interlocutory order of Revenue Court in a suit for ; 
rent - ie 632 
——Revisional—jutisdiction —Distriot Magistrate— Administrative $ 
Aot—Act of Publio Servant gua public servant 454 


Hindu Law—Adogtion—Divesting of estate by adoption—Limitations 3 
widow's power to adopt—Impartible raj—Whether the rule that adop: 
fee tion must be to last male holder applies to it 
Hindu Law recognises the validity of an authority given to a widow 
by her deceased husband to make” a second, or” even a third or fourth 
adoption, on failure of jthe ‘previous adoption to attain the object for which 


the power is given, viz., the perpetuation of the deceased lina to discharge. 


the obligations that rest on a pious Hindu. Such power comes to an 
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end as soon ag any such adopted son attains full legal capacity to continue 
the line : nor does it subsequently revive on his death, whether or not 
he leaves‘s-son of hig own or a widow capable of adopting to him, . 

The rule that adoption must be made to the last full owner applies 
first as much to an impartible raj (which is joint family property subject 
to an exception) as it does to separate property. 

Ramakrishna v. Shamrao, (1902) 1.L.R. 26 B. 526 approved. 

Sri Madana Mohana Deo vy. Sri Purushotama Ananga Bheema Deo 


PAGE 


Viscount Haldane ... aa see P. O. 188 





Adoption—Joint Family—Death of one member—Adoption by his 
widow in pursuance of authority given by him—Death of adopted son 
at age of fowr—Second adoption by widow—Validity—Right of second 
adopted son to joint and separate property of his adoptive father. 

R, a member of a joint Hindu family, died leaving behind him his 
widow, his undivided brother and joint and separate property. In pur- 
suance of an authority given by R. his widow adopted two boys in suces- 
sion, the second, G, after the death of the first at the aga of four. On a 
question arising as to the validity of the adoption-of G and as to his right, 
ag against the undivided brother-of R, to a share in the joint property by 
partition and to R’s separate property by inheritance held that the 
adoption was valid and that G, was entitled to a share in the joint property 
by partition and to‘R’s separate property by inheritance. 

Madana Mohana v. Purushotama, 35 M. L. J 188 (P. C.) followed. 

Per Oldfield; J—The existence of a co-parcener otherwise competent 
to take by survivorship is no obstacle to the widow’s exercise of the power 
of adoption recognised in Chandrabulles'’s case and in Sri Madana Mohana 
Deo v. Purushotama Ananga Bheema Row. i 

Per Phillips, J.—The theory thatan adoption should be to the last 
malesholder is not applicable to joint Hindu families living in co-parcenary. 

Venkataramier v. Gopalan. (Oldfield and Phillips, JTJ) .. ` 5 
Alienation by widow—Court—Sale to which widow is a party, 
when oan be regarded as voluntary alienation by widow—Suit by re- 
versioner to set aside alienation—Limitation Act, Arts. 120 and 125... 





——-—— Debts —Son’s liability for amounts collected by father as trustee 


and misappropriated by him—“ Avyavaharika ” debts 
Father's debts—~Liability of sons—Contract of suretyship to pay in 
` default of payment by another—Sonsis liable to pay the debt —Distinc- 
tion between different kinds of suretyship. 

Where a Hindu father makes a promise in the following words ; “1 
shall make the said V pay the amount due under the said promissoty -note 
within two months from this date. In default as aforesaid by the said 
person within the said time, I shall pay the’-amount of principal and 
interest on the said promissory note‘and get back the said promissory note 
and the surety bond and the title deeds,” the promise amounts to a surety- 
ship for payment and his sons are bound under Hindu Law to pay the debt 
created thereby. ' 

Distinction between the various kinds of suretyship and their binding 
nature on the sons under Hindu Law discussed. 

Thangathamma v. Arunachallam Chettiar. (Tho Chief Justice and 
Spencer, J.) ace asi 
—————Gift—By manager of joint family 
Impartible raj—Rule that adoption must ba to Tast male- holder 
— Applicability ; vas en im 
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————Joint family—Alienation by father—Family necessity—Anteced ent 
debi—Prior mortgage if an antecedent debt. ` 

An alienation by the fathet of n Hindu joint family is binding on the 
gons under two circumstances—(1) where the alienation is for purposes of 
family necessity, (2) where At is for discharging an ansecedens debt 
inourred by the father. 4 . 

The expression ‘antecedent debts’ applies only'to Gebts incurred 
antecedently on the father’s sole responsibility and wholly apart from the 
ownership of the joint estate or the security afforded or supposed to be 
available by such joint estata. 

A prior mortgage which has not been proved to have been oreatad 
to discharge a debt antecedent to it cannot be treated as an antevadent 
debt for the purpose of binding she soa’s interest in co-parcenary pro- 
perty ina subsequent mortgige. 

Sahu Ram Chandra y. Bhup Singh (1917) 83 M. L. J. 14=99 All 487 
(P O) followed. pnas 

Badagala Jogiah Naidu v. Bendalam Papiah Naidu. (Spencer and 
Krishnan, JJ.) ee a a as 
——-——Joint family—Father—Sale of family property for purposes not 

binding on family—Rights of his sons and of purchaser—Suit by sons 

for recovery of their share— Purchaser if entitled to charge for any por- 
tion of consideration—Consideration in such case if t debt” for which 
sons are able—Prior suit by father for setting aside sale—Effsct on 

maintainability of suit by sons—Rea Judicata, z 

Held, in a suit by Hindu sons for the recovery of their share in joint 
family property sold by their father for purposes found to be not binding 
on the family, that the purchaser was not entitled to any ‘charge on the 
gong” share for any portion of the consideration paid by him and that the 
Buit was not barred by res-judicaia by reason of the dismissal of a prior 
suit by the father for setting aside the sale on the ground of fraud, undue 

_influence and want of consideration. i 

Per Abdur Rahim, J :—Until the sale is set aside, no question of any 
portion of the consideration for sucha sale being a debt, of the - father 
whioh the sons would, under the Hindu Law, be under a pious obligation 
to pay oan arise. 

Quaere whether even then the portion of the consideration found to 
have been advanced for purposes not binding on the family oun be said to 
be such a debt, Virabhadra Gowdu v.Guru Venkatacharlu (1898) I. L. R. 
9% Mad. 812 Subbayya Mudaliar v. Thulasi Mudaliar (1914) M. W. N. 16 
followed. | : : 

Kilaru Kottayya v. Polavarapu Durgayya (Abdur Rahim dan Napier, J. J.) 451 
Joint family—Manager—Gift by—Blending of self-acquirec - and 
joint funds—Effect oe ane aie 
— Joint Pamily—Partition—Unilateral declaration—Demand for 
partition—Sale by member after severance in status but before. division 
by metes and bounds—Purchaser's right to property purchased from date 

of severance. E 
A, a member of a joint Hindu family who had made'a demand on his 
o0-parceners for partition sold his'share in‘one of the itams of the family 
properties to a third party; The purchaser sued his vendor and the other 
members of his family for a general partition paying that the share in the 
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item purchased by him might be allotted fo the share of his vendor and 
that he might be put into possession with profits from the date of his ven- 
dor’s demand for partition. Both the court of first instance and the lower 
appellate court awarded to plaintiff the very sbare he-purchased and profits 
from the date of his vendor’s demand for partition. On objection raised in 
Becond Appeal to the award of profits prior to the date of the decree,-no 
objection being taken to the award to plaintiff of the share of the item 
purchased by him held, that (1) plaintiff's vendor became divided in status 
from the date of his demand for partition; (2) ho was entitled to his 
share of the profita from the family properties from -the date of such 
demand inasmuch: as he was excluded from the enjoyment of- the family 
Properties ‘as from that date; and (8) plaintiff, who stood in the 
shoes of his alienor, was, in the ciroumsbances of the case, entitled 
to the same rights as his alienor. The observations in Pritipal v. 
Jowehir Singh (1886) I. L. R. 14 0. 498 at 509 (P. 0 and Shanker Buksh 
v. Hardeo Baksh (1888) I. L. R. 160. 897 (P. 0.) that in a suit for parti- 
tion mesne profits cannot be claimed till after’ decrea apply only to the 
case of a joint family and not to a cage ofa divided family with- joint 
property . 

Maharajah of Bobbili v. Venkataranianujalu (1914) I. L.R, 89 M, 265 
and Kota Balabhadra Patro v. Khetra Das.(1916) 81 M. L. J. 275 dist in- 
guished on the ground that the alienation in those cases was by a mem- 
ber who had not become dividéd in status. 

Vanjapuri Goundan v. Pachamuthu ‘Goundan ee and Krishnan, 
Jd.) ai 
——— Joint femily—Partnership—P wer of sttoriey: ty members— 

Death of one member—No termination of agenoy 
——-——doint family—Trading family—Trade started by father on behalf 

of himself and minor son —Liabitity of son for debts contracted during 

his minority —Contract Act Ss. 247 and 248, applicability of. 

Held, by the Chief Justice and Spencer J. Sadasiva Iyer, J. dissent- 
ing) :—-Where in'a joint Hindu family having trade for its occupation, the 
father starts a business on behalf of himself and his minor son the only 


other member of the family and inours-debts for the conduct of such ~ 


business during his son’s minority, the: son is not personally liable for 
such debts’ on attaining majority in spite of the fact that he continued to 
take an active part in the business after he became a major. Consequently 
the son, on attaining majority,. cannot ‘be adjudicated an insolvent in re- 
spect of such debts. - 

Per Chief Justice :—The interest of a minor in a Joint Hindu family 
business, whether existing at the date of his birth or founded during his 
minority, is acquired by virtue of his belonging to the family and does not 
depend on any agreement on his part or on his admission .by the other 
members of the family to the benefits of the partnership, Consequently, 
‘such minors are not governed by Ss. 247 and 249 of the Qontract Aot. 

Per Sadasiva Aiyar, J:—Both under the Hinud Law and under S. 
248 of the Contract Act, the son on attaining majority became personally 
liable for.the debts in question. 

Authorities on the subject reviewed. 

The Official “Assignee of Madras v. Palaniappa Chetty. (The Chief 
Justice, Sadasiva Aiyar and Spencer, JJ.) Bai of 
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Mitakshava— Disputed A E, OTA sê—A person taking 
benefit of compromise subsequently claiming as reversionar—Estoppel. 
A, a Hindu governed by the Mitakshera' died leaving a widow and a 
daughter by her. The widow’s right to succeed was disputed by.two widows 
of A’s predeceased brothers and by the appellant, A's sister's son, who 
claimed to have been adopted by. one of these widows to her deceased - 
| husband. A compromise, to which all four ladies and the appellant were . 
parties, was made: under it each lady took one- fourth, and though 
appellant took nothing immediately, his’ adoption ané his right to succeed 
to his adoptive mother’s share were recognised. Later on appellant ob- 
tained possession of this share by relinquishment. Then A’s daughter . - 
died leaving a daughter of her own ; later still A's widow died. Appellant 
and his brother claimed, as next reversioners, the whole of A’s property, 
save only the one- fourth share already in appellant's possession. 
Held, that appellant ‘haying entered into and taken the benefit of the 
compromise was preoluded from claiming as raversionar. 
Samsuddin Ghulam Hoosein v. Abdul Husein Salimugain, (1906) - I. L. R. 
81 Bom. 165 distinguished. 
Lala Kanhai Lal v. Lala Brij Lal, (Sir John Edge) we PLO, 4656 
~——-—_ — Mitakshara—Issue as to joint or separate estate— Blend- 
ing of self-acquired and joint funds —Gift by managing member of 
joint family property. 
A member ofa Hindu joint family may convert his goelf-acquirad 
property into ancestral family. estate by throwing it into the common 
stock. 
A mitakshara family of five brothers separated in estata. D and K, 
two of the brothers, continued to live together D actingas guardian of 
K, who wasa minor. Later on a son R was born to D Later still 
DD a third brother died, and property came to D and K from his estate. 
D kept only one account of the profits of this property, even after K dame 
of age ; and he kept only one account for all his receipts from thisand _ 
other property and of all his expenditure. A partition (4.6. by metes and 
bounds) was later made between D. and K, and mutual exshanges -made 
whereby D., gave up his share in certain ancestral property for Kg share 
in property acquired from D, D’s estate, and vice versa. 


In a suit by D's son R and grandsons (the appellants) after D’s death 
to seat aside deeds of gift made by D in favour of the respondents on the 
ground that the property given was ancestral property and the gifts in ` 
consequence invalid. 

Held, that even assuming that the property coming fiom D D's 
estate was D’s estate was D's self-acquired property, yat by blending the 
income of that property in the accounts with the income of the new 
joint family constituted on Rs birth by D and Rand by the mutual 
exchanges with K, D, had shown his intention to treas what came to him 
from DD as “joint property and had converted it into ancestral estate ; 
that the properties included in the deeds of gift were therefore Joint 
family properties of which D had not the right to dispose, and that the 
appellants were entitled to recover them. Lal Bakaduy v, Kanhaya 
Lal, (1907) L. R 341. A. 66. and Pandit Suraj Narain Lal v. Pandit 

, Ratan Lal, (1917) L. R. 44 I A. 201 followed, ! 
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Radha Kant Lal v. Mussammat Nasma Begum. (Sir Walter Phil- 
limore) i 55 P.C. 99 


—-—— Mitakshara— Maintenance of junior members—Basis of the righi— 
Imartible zemindari—Not the subject of co-parcenery—Right to main- 
. tenance out of impartible zemindart — Founded on custom.— Property in 
in the hands of devisee—Liability of. x i 
The right to maintenance of the junior members of a Mitazshara joint 
family, so far as founded on or inseparable from the right of co-parcenary, 
begins where oo-parcenary begins and ceases where co-parcenary ceases, : 
Two other categories of persona have by special texts a right to mainten- 
ance under the Mitakshara law, vis :— an 
1. Those who arc debarred from inheriting by personal disqualific - 
tions, e g., the idiot, the blind from birth, the madman, eto. 
2. Certain near relations, viz., the widow, the parent, and the infant 
child. 


But these categories are exhaustive. 

16 is now definitely decided that in impartible properties there is no 
co-parcenary ; hence out of such properties no, one can claim maintenance 
on the ground that but for the custom of impartibility he would bea co- 
parcener entitled as of right to maintenance. 

Cusiom may and does affirm a right to maintenance out of an impar- 


tible raj in favour of certain members of the family. In the case of sons 
this custom is so well recognised that proot of it in individual cases is 
unnecessary. But there is no invariable or certain custom that any below 
the first generation from the late Raja can claim maintenance as of right: 
any special custom to that effect must be proved. 
The grandson of the late Rajah of Pittapur, an impartible raj, sued 
the devisees of the taj for maintenance on the ground that by birth he had 
a tight to maintenance out of the property constituting the raj, which 
tight he pleaded followed the property into the hands. of a third party, 
Held that there was no legal*basis for any such claim. Ê 
Sri Rajah Rama Rao v. Rajah of Pittapur. (Lord Dunedin) aw PLO, 892 
Religious endowments—Debuttar—Asthal (math) ‘nature o f— 
Purchases out of asthal income— Alienation by guardian of minor 
mohant with leare of Court— How far binding on asthal property, 
The Mohant of a Hindu asthal or muth holds the property in trust 
for the institution itself. He can only.alionate it in case of necessity. | 
Acquisitions with the income of an asthal are subject b> the same 4 
trust as the original property. aa 
In the absence of a necessity which would render the debts contracted 
by him binding on the institution a Mohant has no power to alienate its 
properties for the purpose of discharging those debts, and if the Asthal 
was not liable for such debts, his successor is entitled to have. the sales 
set aside. z 
J., » Mohant, appointed the first respondent, the minor, his successor 
and left a will wheraby he appointed C., guardian of the first respondent. 
J. had mortgaged the asthal property. The mortgagees after his death 
brought or threatened proceedings on the mortgages. To pay off these liabi- 
` lities O. obtained from the District Judge leave to sell certain of the asthal 
properties. Í < 
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Held, that C’s powers could not be larger than those of the actual 
mohant. In the absence of proof that the original debte were binding on 
the asthal, the sales were set aside. 

Basudeo Roy v Mohant Jugal Kishwar Das (Mr. Ameer Ali) ... P O. 
Reversioner—Suit by one of two reversioners impleading the other 

as defendant for recovery of property alienated by widow—-Right of 

defendant reversioner to a decree for a share—Offer to pay court-fee in 
written statement ... sp tae” sa 

———-Reversioner—Suit for declaration of invalidity of alienation or 
adoption by widow—Character of Reversioner’s suits—Cause of action. 

‘Right of female to inherit religious office—Archaka 

——— Buretyship-—Distinotion between different kinds ia aa of 
sons for father’s suretyship debts ow 

—-—Surrender by widow and daughter in favour of eer aana 

Provision for maintenance of widow and daughter—Validity of sur- 

render. 

Where a Hindu widow and her only daughter surrendered all their 
tights in the estate of the last male owner, in fayour of the next rever- 
sioner, vis., the daughter's son with a conditicn thai the latter should, 
maintain the widow and the daughter, Held that the snrrender was valid 
and operative to vest the eatate absolutely in the daughter's son. 

Mulugu Kottayya v. Mudigonda Chandra Mouli Sastri (1916) 81 ML, 
3.408, Sriramulu Naidu v. Andal Ammal (1906) 1.L.B. 89 M. 145; Chella 
Subbayya Bastri v. Palbury Pattabhiramayya (1908) I.L.R. SIM. 446; 
Munngara Satya Lakshmi v. Munugara Jagannad (1917) 84 M L.J. 229 
Yeferred to. 


Chinnaswami Pillai v, Appaswami Pillai (Sadasiva Aiyar and Napier, JJ.) 
Widow—Alienation of husband's estate—suit for recovery of 
alienated property, by one of two reversioners impleading the other as de- 
Sendant—Reversioner impleaded as defendant, if entiisled toa decree for a 
share—Offer to pay court-fee in written statement, effect of— Procedure in 
partition suits, if applicable. 

Plaintiff sued the first defendant to recover hia half share of property 
alienated to the latter by a widow whose husband's reversioners plaintiff 








and the second defeadant were. The second defendant made no attempt to - 


disclaim his position as a-defendant but he offered in his written state- 
ment to pay the necessary court-fea in:oase a deorea should be. given for 
his share, proposing apparently to follow the procedure open to a qo-aharer 
defendant in a suit for partition of joint property. 

Bold that the scope of the present‘suit was diffsrent from” that of a 
stit for partition and that it was not open to the Court to give a deoree in 
favour of the eecond defendant for his share of the property. 


-Raghuraj singh v. Bishen Tewari, (1916)(87 I.O 884 distinguished 
Hikmat Ali v. Wali-un-missa (1889) I. L. R.'12 A. 506; Dost Muhammed 
Khan v. Said Begam (1897) I.L. R. 20 A 81, Asson v. Pathuma (189.1) L.L. 
R. 22 M. 494, Somasundara Mudali v, Kulandavelu Pillai (1904) I L. R. 28 
M, 467 referreu to. 

Adhikari Vishnumurthiyya v. Authaiya (Oldfield and Bakewell, JJ). 


Widow—Re-marriageiafter conversion to Mahomedaniem— Forfei- 
ture of first husband's estate—Act XXI-of 18ED— Hindu Widow's Re- 
marriage Act (XV of 1856),S 2— Effect of. 
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_ Held, Per Chief J ustice and Oldfield, J, Seshagiri Aiyar J. dissent- 
ing) :— 

Under the Hindu Law a Hindu widow who becomes a convert to 
Mahomedanism and then marries a Mahomedan,forfeits by her re-marriage 
her right to her first husband’s estate, 

Per Chief Justice, Oldfield and Seshagiri Iyer, JJ, dissentieate). 

B. 2 of the Hindu Widows Re-marriage Act also applies to the case 
and entails the forfeiture. Murugai v. Viramakels (1877) I. L. R.1, M. 
226 followed. 


Chowdappa v. Narasamma (1917) 28 M. L. T, 81 overruled, Matungins 


Gupta v. Ram Rutton Roy (1891)I. L R. 190,289. Hamid un-Nissa 
Bibi v. Nazir-un-nissa (1909) I. L. R. 81 A. 170. Mula v. Partab (1910) I. 
L. BR. 82 A. 489. Abdul Azis Khan v. Nirma (1918) I. L.R. 35A 466 re- 
ferred to. . z 

Vitta Tayaramma Y. Chalakondu Sivayya. The Chief Justice oe 
and Seshagiri Aiyar, JJ) wah see FB. 
Hindu Widow’s Re-marriage Act (KW of 1856), 8. 2—Effeot of- Re-mar- 

riage of Hindu widow after conversion to Mabomedanism—Forteiture 

of first husband’s estate any a 
Hy pothecation —Moveables—Bona fide purchaser from mortgagor without 

~ notice of encumbrance— Rights of. 

A bona fide purchaser of hypothecated goods from the hypotheoator, 
without notice of the encumbrance, takes the goods free of it. 

Sreeram Narasiah v. Bammireddi Venkataramiah. (Phillips and 


Kumeraswami Sastra, JJ.) i ey Si 
Indian Railways Act (X of 4890), S. T7—Mis-delivery —Damages—Notice 
of plaim— Essential ` ae see és be. ig 


Injunction order—Efect—Malabar—Law—Karnavan—Injunetion order 


restraining him from contracting loans—Loan contracted for family- 


purposes during pendency of order—Binding nature of against tarwad 

—Effect of injunction order in such cases. 

Where, in the course of a suit by the junior members -of a Malabar 
tarwad against their Karnavan for removing him from the Karnavan's 


office, an injunction was: issued restraining the Karnavan from: contraot- . 


ing loans, but; during‘the pendency of injunction order, _the Karnavan 


nevertheless borrowed money for the necessary purposes of the family and ‘ 


and utilised it for such purposes, held, in- a suit" brought to recover the 
amount so lent, that, the injunction order notwithstanding, the debt was 


binding on the tarwad. 
` Delhi and London Bank, Lid. v. Ram Narain, (1887) ILIR. 9 A. 497. 

“Manohar Das v. Ram Autar Pandey, (1903) IR. 25 A. 481 followed. 
Pushakkal Edom v. Mahadeva Pattar (Abdur Rahim and Old field, JJ.) ... 
Insolvency—Judgment debtor’s insolvency before decree— Arrest before 

judgment—Deposit of money in Court sufficeint to answer the claim— 

. Right of receiver in insolvency to money in Court... on 
Interest — —Compounding of —Not necessarily oppressive ... . P 
-~———-Deposit of mortgage money after institution of suit by Hiriga. 

gea—Effect of, on running of interest 
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Interest—-(Conid.) 

———— Right to—Absence of Contract ... ial 

Jurisdictlon— 4 pplication by a} third person to ewgunge' irrelevant and 
scandalous matter in ths Judgment of a Subordinate Court—Power of 

the High Court to expunge —Government of Indic Act, 1915, 8. 107— 

“Superintendence ” meaning of. 

Held by Abdur Rahim, J. (Oldfield, J. dissentinc.) The High Court 
has jurisdiction to'đireot the expunging of irrelevenb and scandalous mat- 
ter in the judgment of a Subordinate Court on the application of a third 
person under S. 107 of the Government of India Act 1915. Tha powers 
of superintendence of the High Court are of-au extrenely wide character 
and include the power to expunge such’ matters from he judgment so that 
they may not be circulated and published to the prejudice of persons who 
ara not concerned in the suit either as a party or asa witness. ; 

The High Court will only interfere in excepticnal cased and with 
great caution in the exercise of-such jurisdiction. 

Per Oldfield, J.~The High Court has no power under 8. 107 of the 
Government of India’ Act to order the expunging ‘of portions of the judg- 
ment of a Subordinate Court at “the instance of a rerson who is not a 
party to a suit. The. expression’ superintendence in 9. 107, does not 
include the relief above mentioned. . 

Krishvaswami Aiyangar In re. (Abdur Rahim ant Oldfield, JJ.) 
Defence of India Act, 8. 2~Rules framed wnder—-Offence under 

Rules. Provinces where Ss. 8 to 11 of Act not in foree—Courta to try 

such offences os 
————-Discharge of accused — Revision at instance of private party. 

—Interference by High Court, limits of 

High Court—Grant of leave to appeal to Privy Couneil i in forma 
pauperis 





-High Court, Original Side—Suit for declaration “that an agree-- 


> ment for composition of income-tax is binding ca the colleotor, not 





maintainable | wae ave 
High Court—Revision on & ropot for orders by “Sessions Judge 
against an order of acquittal ses 


-———Insolvensy — Adjudication in rival jurisdictions — Vesting of 
property—Priority.of —, Balance of convenience 
Non-resident foreigner —J urisdiction of Britich Court— Cause ot 
Action— O. P. Code, B. 20 (0) 
Revenue Court— Person in ‘possession of Ryoii land under a legal 
right or as a'trespasser.— Suit to recover rent fron 
———Revisional—High PTER order of Revenue Court 
in a suit for rent st T 
——— Revisional—High Oourt’s powers” of iketan with administra- 
tive sots of District Magistrate S 
——— Revisional intefrerence by High Court— Error of law eae 





Revisional interference of: High OCourt—Matsrial irregularity in 
tho exercise of jurisdiction oon “ans 


Kayam ` Saswathampatta —Construciton — Principles — Landlord and 
tenant--Permanent lease —Applicability of ruls regarding forfeiture by 
denial of landlord's title—Rule applicable to case of denial of title of 
heir -or assignee of landlord—Landlord's denial of cenants’ title—Ef fect 
—Transfer of Property Act—Lease—Law relatie to forfeiture by 
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Kayam Saswathampatia—(Conéd.) 
‘denial of landlord's title eompared and cotitrasted with English law 


on subject—Lease prior to act—Forfetture by denial of landlord's title— ` 


Determination of tenancy—Modes of Institution of ejectment suit 
Sufficiency of. 


In a suit in, ejectment brought by ,tha successor in interest of the 
grantor of a Kayam Saswathampatia granted prior to the Transfer of 
Property Act against the transferees from the original grantee thereunder, 


held(a) that the principle of interpretation enunciated in Tulsi Prasad Singh . 


v, Ram Narain Singh (1885) I. L. R. 120.117 P.O. with reference to 


` Istimrari Mukurart pattas was applicable to the construction of .Kayam í 


Saswathampattas and the lease granted ‘under the suit ‘patta was of a 
Permanent character. Rajaram v. Narasinga (1891) I.L. R. 15M. 199 
Venkataramana v. Venkatapathé (1915) 28 M L.J. 510 followed. 


(b) that the general rule regarding forfeiture by denial of landlord's 

title applied even to a permanent lease, and, inasmuch as the defendants 
“bad prior to suit clearly set up the title of’a third person and denied plain- 
tiff’s title they had inourred a forfeiture’and the faot that plaintiff 
prior to suit himself denied their rights as:lessees did not affect the 


result. Kalidas Ahiri v. Monmohini Dassi (1897) I, L. R. 24 O. 440, 


Abhiram Goswami v. Shyama Charan Nandi (1906) I. L. R. 86 O. 1008 
(1015) (P. O.) Me 5 

(c) that the suit lease was not governed by the Transfer of Property 
Act, the institution of the suit was a sufficient determination of the lease 
and no other previous act determining the same such-asa notice to quit 
was necessary for maintaining the action. 

Quere as to leases governed by the Act. 

The rule of forfeiture by denial of title extends to cases where the title 
denied is that of the heir or assignee of the person who let the tenant into 
possession or to whom the tenant attorned. 

Discussion of provisions of Transfer of Property Aot relating to for- 
feiture by denial of title in case of permanent leasehold tenures and com-. 
parison thereof with English law. 

Rama Aiyangar v. Gurusami Chetty. 


(Abdur. Rahim and Oldfeld, 


———— Surrounding circumstances—Inference of permanent-tanency ... 
Land Acquisition Act, S. 54—Appeal—Decision of High Court af a 
“judgment” within the meaning of Cl.15 of the Letters Patent—Diffe- 
rence of opinion between Judges of a Division Bench hearing an appeal 
under the Land Acquisition Act—Procedure—Civil Procedure Code 8. 

98 (2)— Letters Patent, cl 8 . 

Under 8. 54 of the Land Acquisition Act, an appeal from the award - 
ofa District Court was heard bya bench of two judges of the High 
Gourt who differed fromthe Land Acquisition Judge and among them- 
selves, on the principle on which the value of the property was to be 
assessed. One of the judges held that the amount of the award should be 
enhanced by Rs. 7,000. while the other judge on the method of valuation 
adopted by him was for awarding on the whole.an additional sum of 
Rs. 56,000. THe judges of the Divisional Bench thereupon agreed that the 
decision of the District Judge should be modified by adding Rs. 8,050 to 
the award. On an appeal by the claimant under OJ, 15 of the Letters Patent. 
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Land Acquisition Act—Conid. x 

Held, that the decision of the High Court was not a ‘ judgment ” 
within the meaning of ol. 16 of the Letters Patent and was not therefore 


PAGE 


open to appeal, Rangoon Botatowng Co. Y The Collector, ‘Rangoon, (1912). 


LL. R. 40 0.21. The Special Officer, Salsette Building Sites v. Dessabhat 
Basanji Motiwala, (1918) 17 0. W N 421 referred tc. 


Under 8. £8 (2) of the O, P. Code which applied to the ease, the result | 


the hearing before the Division Bench must be taken so be the confirmé- 
tion of the award of the District Judge. Krishen Dayal Y.. Irshad Ali, 
(1915) 22 ©. L, J 525 referred to. i 


Per Seshagiri Iyer, J —The conclusion of the judges of the Division 
Bench to increase the amount of the award, not being based on any point ; 


or principle on which they greed, 9. 98 of the C. P. Code was not appli- 
cable to the case. The result was that there was no “ judgment ” 80 8&8 
to attract the provisions of ol. 15 of the Letters Patent. Cl. 86 of the 


Letters Patent governs appaals from the mofussil in cases where 8. 98 of 


the C. P. Code does not apply. Naraygnaswami Reddi v. Osuru Reddi, 


(1901) I. L. R. 25 M. 548, In re Karri Venkanna Patradu, (1915) 18 M. L. | 


T. 591, Roop Lálv Lashmi Doss, (1905) T. L. R. 29M 1. Suraj Mal v. 
Horniman, (1917) 20 Bom. L. R., 185 referred`to. | 

- Manavikraman Tirumalapad v. The Collector of the Niigiris. (Abdur 
Rahim, Oldfield and Seshagiri Aiyar, JI) : : 


— — 8. 54— Appeal by the Deputy Collector with ragard šo the valuation 


of some of the plots acquired — Memorandum of objections by the claim- 
ant regarding other plots comprised in the same gatition— Whether lies 


—Civil—Procedure Code, O. 41, Rr. 22 and 83—Right to file memo- - 


randum of objections as to parts of the decree not appealsd against. 
When an appeal è& preferred to the High Oourt in respect of the 


valuation of some of the plots in a land acquisition case, itis open to the. 


respondent to prefer a -memorandum of objection relating not merely to 
the plots covered by the appeal but also to the other plots, whioh are the 
subject of ‘the same petition, though not covered by she appeal, under O. 
41, R. 22 of the Code of Civil Procedure. 

A memorandum of objections: may be filed against tha decra as 2 
whole or against any part of it though'it may not be the subject-matter 
of the appeal. 

Kamat v. Kamat, (1884) I L.R 8 Bom. 368 followed. 

S. B4 of the Land Acquisition Act makes no departure from the 
ordinary rule of the Civil Procedure Code, that the nmamorandum of 

tbe confined to the subject-matter of ths appeal. 


objections need no d : 
The Deputy Collector, Madura” Division v..Muthirula Mudali. (Abdur 


Rahim and Seshagiri Aiyar JJ.) oe e wef 
Land-law of -Bengal—Patni [Taluk —Power of zamindar to bring to sale 
for arrears—Bengal Paini Taluks Regulation, 1819 (Bengal Regulation 
8 of 1819), S. 14—Money had and received —Morey paid under a claim 
in legal proceedings not ordinarily recoverable—Choia Nagpur En- 
cumbered Estates Ach, 1876 (Act VI of 1876) thas no application to 
immoveable property outside Chota Nagpur. 
In‘proceedings under S. 14 of the Bengil Patni Taluks Regulation, 
1819 (Bengal Regulation 8 of 1819),-the Collector acts not in a judicial but 
in a ministerial capacity Those who pay money under such proceedings 
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‘Land-law of Bengal—Conid. 
sre not in the same position as persons who pay a claim brought against 
them in an ordinary suit in which thay had a full opportunity of resisting 
and who, not having availed themselves of such opportunity then, are 
debarrad from doing go hereafter. Whether or not he contests the claim, a 
talukdar to stop a sale under S. 14 has to deposit the full amount olaimed 
and such deposit does not preclude him from thereafter raising the 
question of title in an ordinary suit. 5 

The Ohota Nagpur Encumbered Estates Act, 1876 (Act VI of 1876) has 
no application to immoveable property outside the limits of Chota Nagpur 
Bicha Ram, Shau v. Bishambar Nath, (1912) 16 O. L. J. 627 approved, 


Raja Joti Prashad Singh. Deo Bahadur v Kumud Nath Chatterji (Vise ~ 


count Haldane) “a tes aes (P., 0.) 
Land Law of Oudh—Thikadar—Enhancement of rent—Oudh Rent Act, 
{Act 22 of 1886) Ch. T 4A. `- 

Chapter 7 A of the Oudh Rent Act, 1886, applies to thikadars, and 
consequently a “favourable reni!” payable by a thikadar or person to 
whom the collection of rents in a mauza has been leased is liable to be 
enhanced in the circumstances and subject to the condition therein- 
provided. i 

Rani Parbati Kunwar v. The Deputy Commissioner of Kheri. (Sir 
John Edge) Ses or an (P. 0.) 
Landlord and Tenant—Kayam Saswatham patta —Surrounding circum- 
stances—~Permanent Tenancy. Denial of landlords title to lands other than 
those in suit—Inferential danial of title to suit lands — Forfeiture -~ 
——-— Nature of tenancy —Burden of proof —Transfer of Property Ast, 8. 
106—Hquitable Estoppel—Com pensation for buildings erected by the tenant. 

Whare the plaintiffs the landlords set up a particular tenancy and sue 
to eject the defendants as their tenants’ and the defendants admit that 
they ara tenants but plead that they are entitled to a-parmanent right of 
occupancy, the burden is on the defendants to make out their plea, though 
the particular tenancy set up by the plaintiffs ig not proved, 

In such a case, the result will be that if no further evidence is let in 
the tenancy will ba of fhe nature specified in S. 106 of tha Transfer of 
Property Act and if sufficient notice as required by the section is given, 
the tenants will be liablé to be evicted. 

The tenants will be entitled to compensation for buildings on eviction 
only if they prove that the landlords encouraged them to ereot the perma- 
nent buildings. Wi 


Thavasi Ammal v, Salai Ammal. (Ths Chief Justice, Oldfield and | 


Seshagiri Aiyar, JJ.) F ss Si aii 

Notice to quit—Requisites of a valid notice—Test of its sufficiency 

— Service of notice to quit—Service on one joint tenant-raises presump- 

, tion of notice reaching others—Delivery of notice to quit by post—Pre- 

sumption in favour of its reaching addressee—Effect of registering the 

~ letter containing the notioe—Transfer of Property Act, 1882 (Act IV of 
1882), S. 106. 


The principles governing the sufficiency of notices to quit served by . 


landlords upon their tenants are the same in India asin England. Such 
notices may be good and effective'in law, even though not strictly acou- 
rate or consistent ; the test of-their sufficiency isnot what they would 
mean to a stranger ignorant of all the facts and ‘circumstances touching 
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Landlord and Tenant— Contd. 


. the holding to which they>purport to refer, but what they would mean to 


tenants presumably conversant with such facts and ciroumstances. Such 
notices are to be construed so as to effectuate the iniention of the parties 
ut res magis valeat quam percat. 

8. 106 of the Transfer of Property Act, 1882, ‘only requires that a 
notioa to quit should be tendered or delivered tothe party intended to be 
bound by it either personally or to one of his family or servants at his 
residence, or if such tender or delivery be not practicable, affixed toa 
conspicuous part of the property. The personal lendar or delivery may 
take place anywhere, the vicarious tender or delivery myst be made at 
the residence of the person intended to be bound. | 

In the case of joint tenants service of a notice to quit upon one is 
prima facie evidence that it has reached the others. 

There is a presumption that notice to ‘quit posted in a letter properly 
‘addressed to the person intended to be bound reaches that person. Such 
presumption applies with still greater:force to letters which are registered 
and is not rebutted but strengthened by the fact- shat'a receipt for the 
letter is produced signed on behulf of the adressee by somebody else. 

Harihar Banerji v Ramsashi Roy.” (Lord Atkinson) (P. 0.) 
Permanent lease— Forfeiture by denial of. title—Denial of title 
of heir or assignee of landlord—Effect-of—Transfar of Property Act-- 
Lease prior to Act—Modes of determining EEA eee of 





suit in ejectment .... - a 
Land Tenure in Bengal—Tenure- holder c or. raiyat —Are ea exceeding 100 
standard bighas— Presumption that tenant a tenwre-lolder—Pur pose 
for which lease ts granied—Cultivation by *aub-lessee—Bengal Tenancy 

Aot (Act VIII of 1886), S. 5, Sub-Ss. 1, 4 and 6, 

Defendant was assignee of æ lease of over 100 standard -bighas of land 
granted by plaintiff’s predecessor for cultivation, without any restriction as 
to the agency to be employed in such cultivation. 

Held, that under the circumstances of the case the presumption 
arising under sub-section (5) of seotion 5 of tha Bengal Tenanoy Act, 1885, 
that the tenant was a tenure-holder and .not`a raiyat, since the area 
exceeded 100 standard bighas, was not rebutted by referring under sub- 
seotion (4) of the same section to the purpose for which the right of tenancy 
was originally acquired. 

. Debendra Nath Das v. Bibudhendra Mansingh Bharmardar (Mr. Ameer 
Ali) e ar (P. C.) 
PRE EI EN Rayan Gana kan patta—Fermanent lease eae 
—-———‘Kayam and ‘saswatham’ in lease deeds—Cansiruction—Lease i in 

renewal-of prior lease deeds — Tenancy held to be permanani in previous 

guit—Permanent tenancy—Denial of landlord's title to lands other 

than those in suit —F. rfeiture—Transfer of Property Act, 9. 111 (9). 

Where in a lease deed che words‘ kayam’ and ‘ saswatham ’ were 
used to describe the nature of the tenure, and the deed was in renewal of 
previous documenta and the tenancy was held ebo be parmanent: in a suit 
prior to the execution of the suit instrument. 

Held, that the intention was to confer a permenent i tenure on thg 


lessees. 
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Lease— Contd. 


Effect of the words ‘Kayam and ' Saswatham’ in lease deeds consi- ` 


dered. 
In a suit by the plaintiff to recover ' jodi’ in respect of lands other 


than those in suit which were also held on lease by the defendants, the’ 


defendants in theif written statement denied the title of the plaintiff to 
the whole mitta (which comprised the suit lands also). Held, that the 
statement was not such’a denial of the landlord’s title as.to work for- 
feiture under S. 111 (g) of the T, P. Act. 2 

The doctrine of -forfeiture embodied inS. 111 (g)of the T. P. Aot 
should not be extended. 

Venkatachariar v. Narasimha Atyangar. (The Chief Justice and 
Seshagiri Aiyar, J). eee oes a 
Legal Practitioners’ Act, (XVIII of 1879), Ss. 12, 13 and 14—Plea- 

der convicted of keeping a common gaming house—Suspension’ from 

‘practice—Procedure. A 

Tho convistion of a pleader under S. 6 of the Towns Nuisances Act, 


(IIL of 183%) for using his office as a common gaming . house, implies a. 


defect in character which unfits him to be a pleader within the meaning of 
8. 12 of the Legal Practitioners Act. Having regard to the fact that this 


was the first time that any such case came before the Courts, the High 


Court thought it sufficient to suspend the pleader from practice for a 
_ period of 6 months. 

In a proceeding under 8. 12 of the Legal Practitioners’ Act, the whole 
of the procedure prescribed with regard fio charges under Ss, 18 and 14 need 
not be followed. Nor is the court to re-try the case which ended in a con- 
viction of the pleader. The only question to be considered is whether ‘the 
offence of which the pleader has been convicted implies a defect of charac- 

_ ter unfitting him to be a pleader. . 

1n re A Second Gradë Pleader. (The Chief Justice, Ayling and Sesha- 
giri Aiyar, JJ) © we ‘es (F. B.) 
Letters Patent (Madras) Cls. 15 and 36— Decision of High Court in a 

Land Acquisition Appeal—Not a *judgment'’—Right of appeal— 

Difference of opinion between members of Division Bench—Proce- 

1 - dure ... 
` Limitation— Application andar c. PC.. o. 84, R. 6 (2), —Appeal from preli- 
minary decree se 
Chaukidart Chakran lands— Rights of patia wht such lands 
are resumed by Government and transferred to Zamindar—Transfer 

5 subject to contracts ’’—Village Chaukidari Act, 1870 (Bengal Act, VI 

of 1870), S. 51—Indian Limitation Act, (XV of HN Sch. II, Aris. 

118, 144. , 

The word “ cintract ” primarily meang 2 E which creates 
personal obligations, but it may though less exaotily, refer to transactions 
which create real rights. It is in this latter sense ‘that it is used in 3. 51 
of Bengal Aot VI of 1870, and the rights thereby reserved to patnidara and 
others onthe transfer tothe zamindar of chaukidari chakran lands, 
comprehensively included in the word “ contract,”, are real rights, the 
enforcement of whioh i is secured not ‘by a suit for specific parformance, but 
by a suit for po session. 
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Where therefore a patnidar sued the zamindar to: recover, possession of - 


such lands. 

Held, that the Article of Schedule II of the Indian Limitation Act, 
1877 applioxble was not Art. 118 but Art. 144 and that the period of 
imitation accordingly was not three but twelve years. 

Maharaja Ranjit Singh Bahadur v. Maharaj Baradur Singh. (Lord 
Buckmaster ) ‘ if a (P.C) 
———- Eviction Brodsadings under Madras Land Encroachment Act, 

8. 14—Land in possession of tenant—Landlord, it a “person deeming 

himself aggrieved by''—General law of limitation—Applica bility 
-—————Illegal order of Collector—Suit to set aside 2rder—Madras Re- 

venue Recovery Act, B. 59 aa 
——Mode of Computation— Appeals indie Provinczal Taivéoy Acti 
———~—Buit against Registered Company by’ skare-holder for divi- 

dend f one 
Limitation Act, 8. B—Delay in | presenting P shea of law, if a 

sufficient ground for -éxcusing ‘delay—Registration Act, (XX of 1866), 

Gs. 17, 41, 42 and 49—Compromise decree, if effective to confer title to 

immoveable property notwithstanding non-registration— Malabar Lau— 

Karnavan—Compromise decree—Tarwad, if and when bound by the 

` decree—Setting aside compromise—Burden of prcof. 

“A mistake of law might bea sufficient cause for axousing the delay 
in the presentation of an appeal. 

Brij Indur Singh v Lala Kansi Ran, (1917) 88 X. L. J. 486 relied on. 

Even while the Registration Act of 1866 was in torce, a compromise 
decree, though unregistered, was effeotive to confer title to imimoveable 
property. 

Purmanand Dos Jiwandas v. Vellabdas Waleji, C887) 1. L. R. 11B. 


506; Raju Balu v. Krishnarao Ramachandra, (1877) 1. L. R. 2 B. 979 


referred to. $ 

A compromise decree honestly obtained against a Karnavan will be 
binding on : the tarwad, if it is shown that he.sted or was sued in a 
representative character. It is not necessary however that the Karnavan 


should have been specifically impleaded as such. Tae question is one of - 


substance and depends on whether’ the person suing or sued conducted the 
litigation for his own benefit oras representing the family of which he 
was the head. 


~ Subbanna Bhatta v.- Subbanna, (1907) I. L. R. 80 M. B24, 826. Baldeo - 


Sonar v. Mabarak Ali Khan, (1902) 1. L. R, 29 O. 588 586. Sheo Shankar 
Ram v. Jaddo Kunwar, (1914) 1. L. R. 36 A. 388. 

If however it is shown that in entering into tke compromise tha 
Karnavan was acting in fraud of tarwad or in ignorance of its rights, the 
compromise will not be binding on the other members of the tarwad: 
The burden of proving sach invalidating ciroumstancas is cn the person 
` peeking to impeach the compromise. 

Rayarappan Nambiar v. Koyotan Chalile Veetil Kamaran. (Ayling and 
Seshagiri Aiyar, JJ) 


—--— 8. 19 and Art. 488~Applicability of, to applications under 


O. 35, R. 5 of the O, P. Code—Acknowledgment oz right 


PAGE 


728 


410 


177 
-581 


256 


552 


38 
Limitation Act—Contd. 
——— S. 19, Espl. II and S. 21—Receiver—Acknowlelgment by— 
Whether will: save limitation—Firm under dissolution—Appointment 


of receiver to do all things necessary for the preservation of the assets 
of the firm—Whether receiver has authority to make an acknowledgment. 


An acknowledgment of a debt due by a firm under dissolution made’ 


by @ receiver of that firm is valid to save limitation if it is authorised by 
the terms of the order appointing the receiver, 

A receiver may be an agent authorised to make an acknowledgment 
within the meaning of 8.19, Expl. II, whose language i is general enough 
to include an agent appointed either by statute or by court if he is mathor: 
ised under the law to make acknowledg ments. 

. Where a receiver is appointed to take oharge of the property of a firm 
with power “' to do all things necessary for the preservation of the assets 
of the firm,” he is entitled to make acknowledgments if at the time the 
acknowledgments ara made they are necessary for the prescrvation of the 
estate. 

Case law on the subject reviewed. 

Lakshmanan Chetiy v, Sadayappa’ Chetty, acted Rahim and Oldfield, 
JJ.) w 
— Art. 44 — Applicability — Order “tetüsing to” investigate olaim 





under C.P. Code, O. 21, R, 68 provision— Order notifying claim to bidders 





Art. 44—Suit by minor after attaining majority to set aside sale 
by guardian, barred— Minor in bossesalon Else of invalidity of sale 


in suit by vendee oat s si 
---——— Art 115—Sale-deed— —Continuing covenant— Breach of— Causa of 
action—Limitation—Starting point . wee 


-` —— — Art. 116 —Suit by a share-holder agih registered company for 

dividend— Article applicable—General Clauses Act, 1897, S. 8, Clause 45 

—"'Registered,” meaning of. . - 

A suit by a ghare-holder against a registered company to recover 
dividends is governed by Art 116 of the Limitation Act and the period of 
limitation ig six years. 

“Registered ” in Art. 116 of the Limitation “Act must be read as 
defined in the General Olauses Act, 1897, S. 3, Clause 45. 


The term “ registered” within the meaning of General Clauses Act. 
includes documents registered under any special Jaw such as the. 


Company's Act or the Copyright Act, as well as registration under the 
Indian Registration Act. ~ 

Ripon Press and Sugar Mill Co., Ltd. v. Yenkalarama Chetty. (The 
Chief Sustice and Seshagiri Aiyar, J.) 


«— —— Arts, 120 and 125—Hindu widow. alienation by— Suit for diolara. 


tion of invalidity of alienatiun beyond widow's life-time—Single cause 
of action for the reversion—Omission of ‘ewisting reversioners to sug 
within 19 years of the alienation, tf bars reversioners coming inio exist- 
ence after the alienation—Suits by reversioners, character of. 

The cause of action for a suit for a declaration that an alienation by a 


Hindu widow is invalid beyond her life-time, arises on the date of the . 


alienation, jointly and simultaneously for the entire body of the rever- 
sioners. If therefore, an alienation by a Hindu widow is not impeached in 
& declaratory suit instituted within the period of 12 years prescribed by 
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. Art. 125, by the reversioners then in existence, œ presumptive reversioner 

; though born after the lapse of 12 yéars from the date of _the alienation 

will be debarred from bringing a suit for a declaration that the alienation 
by the widow is invalid beyond her life-time. 

Govinda Pillai v, Thayammal, (1905) I. L. R, 28 M. 57 14 M. L. J. 209 
Veorayya v. Gangamma, (1918), I, L. R. 86 M. 570. Narayana v. Rama, 
(1915) I. L. R. 88 M. 396 overruled. 7 

Venkatanarayana Pillai v. Subbammal, (1915) T. L. R 88 M 406 (P. 0.) 
Janaki Ammal v. Narayanasawmi Iyer, (1916) I. L, R. 89 M..634 (P. (6i 

_ Chiruvolu Punnamma v. Chiruvole Perrien (1906) I. L. R .-29 M, 390; 
-16 M. L. J. 807 relied on. -` - 

‘Ifa reversioner who is competent to do 80, challenges an alienation or 
an adoption by the widow, unsuccessfully or fails to challenge it within 
the period allowed by tha law of ‘limitation, the result is binding on his 
successors in the reversion in the absence of fraud, collusion or other in- 
validating circumstance. 

Challagundla Varamma v. Madala Gopaladasayya. (Ayling, Oldfield 
Sadasiva Aiyar, Coutts Trotter and Seshagiri Aiyar, JI) .. (F. B.) 57 

Arts. 120 and 128-8wit by the nearestiraversioner for AAN 
that a widow's alienation is not binding on him—Court sale ina suit 


to which widow is a party—When can be treated as a private sale 
“* made” by the widow. 


A court? sale in a case to which a Hindu widow is a party may be 
treated as a private sale by the widow of properties vested in her as for 
a widow's estate if the court-sale ia thamecessary resuli of some collusive 
arrangement made by her to use the court as a medium of transfer or in 
other words if she intended to transfer the properties by means of a court: 
sale and took steps to bring it about. Sheo Singh v. Jeoni I. L. R. 19 All, 
524. Ram Sarup v. Ram Dey, I. L. R. 29 All. 289 referred to. 

"In such a cage a suit by the nearest reversionary heir to declare the - 
alienation void as against him would fall under Art. 125 of the Limitation 
Act. If the’court-sale in question is not brought about’ under circum- 
stances set out above; it cannot be considered as one ‘‘made,’ by the 
widow and the Articles of the Limitation Aot for a suit to ager the in- 
validity of the sale will be Art. 120 and not 125, | , 

Ranga Rao v..Ranganayaki Ammal. (Phillips and Krishnan, JJ.) th 264 


Art. 181—Civil Procedure Code, O. 84, R. b (2 )— Application for ’ 
final decree for sale—Limitation—Confirmation of preliminary decree 
on appeal—Siarting point. 

An application for a final decree for sale under O. 88, R. 5 (2) of the 

* QCode.is governed by Art. 181 of the Limitation Act and time runs from 

the expiry of the period fixed for redemption by the preliminary deores. 

Where however, there has been:an appeal from the preliminary decree 
time begins to run from the date ofthe decree on appeal, even though 
the appellate decrae merely confirms the deoree of the first Court.: 

- Nimmali Mahankali v. Kallakuri Seetharamiah (1917) 82 M. L. J. 
466 relied on. 

Subbarayalu Najudu v. Sundararaja 'Nayuani: (Abdur Rahim and 
Oldfiled, JJ.) iiss es ane wield 507 








40 


Limitation Act—Contd. f 

Arts. 181 and 182—Preliminary deoree for sale under T. P. Act 
—New C. P. Code coming into force prior to the expicy of time fixed 
in the decree—Eiffaét ‘of—Application for order absolute —Limita- 
tion 








Art. 182, 1. 5— Applicatian iny ee with law —Step- in-aid of 
eveculion—Applicaticn in ewecution for payment out of money 
deposited in court by one of judyment-debtors if one in execution or in 


aid of exscution—Application in ewecution praying for some relief =` 


Grant of —Judgment-debtor's right to question right of decree-holder to 

that relief so long as order granting it subsists—lMstappel—Res-judicata. 

„An application for paymént out of money in court in-execttion is an 
application for a step-in-aid of execution within the meaning of ol. 5 of Art. 
128 of the Limitation Act. 

Where in execution of a revised decree in a suit for sale on a mortgage 
against the membera of a family, plaintiff applied for and obtained an 
order after notice directing the payment to her towards the partial 
satisfaction of the decree amount of a sum of Ra. 500 deposited i in court by 
6th defendant in the suit in pursuance of an order directing him to do s0 as 
a condition of the original ex parte deorea-against him being set aside ; and 
the said sum of Rs. 500 was paid out to’ plaintiff on her said application. 

1, Held that, as an order of the court was necessary to make the sum 


of Ra, 500 available for payment towards the decree amount, the applica- - 


tion was one in execution of the decree itself and gave plaintiff a fresh start- 
ing point under cl. 5 of Art. 182 of the Limitation Act. 

2. That, in the face of the order granting plaintiff’s application it was 
not open to defendants to contend that the decree did not direot payment of 
money towards the decree amount in general and that the application for- 
such relief was therefore one not in accordance with law within the mean- 
ing of Arb. 182. Thangi Shettithi v. Duja Shetté.(Spencer and Krishnan, Jd). 
——Acet, (XY of 1877), Sch. II, Arts. 113, 144— ‘Contract’ Bengal Village 
Ohoukidari Act, S. 51—Real rights- -Enforcament- suit for possession vse 
Madras District Municipalities Act (Madras Act, IY of 1834), Ss. 24 
and 27—Powers of—Bona fide exercise of powers—Discretion emercised by 
Municipal Council—Rules for the interference of Courts. 

A Municipal Council under the District Municipalities Act is a Gor- 
poration with power to contract and to do all things necessary for the 
purposes of its constitution, the Municipal find being held by it for the 
purposes of the Act. 

The Court will not interfere with the operations of a Municipal 
Council if they are within its authorisation and the Council acts bona 
fide. Tt ig the best Judge not only of what is moat conducive to its own 
interest but also of what is proper and fitting as regards third parties and 
it will be left unchecked to take or not tc take lands. 

EKrishnaswami Iyer In re. (Oldfield, J.) EER 
————§s. 207, 217, 284 A—Prosecution under 5. 964 A—Whether 

Council bound to call on the accused to provide moveable receptacles 

under S. 217—Wahothes construction of latrines by them a condition 

precedent, - , : 

A Municipal Council is not bound to call upon the accused to provide 
moveable receptacles under S. 217: of thé District Muncipalities Act 


before proceeding to take action under B. 264 A. 
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There is no duty imposed by the Act on the Municipal Council as a 
necessary condition precedent to the institution of the prosecution under 
Sec. 264 A, to have constructed the latrine themselves under Seo, 264 (1). 
The Public Prosecutor'y. Settigiri Narayana Reddi. (Sadasiva Aiyar 
and Napier. JJ.) a an 44 
Madras Estates Land Act. Ss. 5, 125 and 132— Sale tin execution of decree 
for rent— Encumbrances, extinguishment o f. ` 
Asale in execution of a deorsa for rent in a Revenue Court passes the 
property to the purchaser fres of all abou prances except those specified 
in S. 125 of the Estates Land Aot. 
Pannangipalli Suranna v. Sree Raja Datta Venkata Suryanarayana 
Jagapathivaju Bahadur Garu. (Phillips and Kumaraswami Sastri, JJ.) s. 448 
— $8.6 (2), 26 (1), 45 and 163—Grant by zamindar for cultivation— 

Permanent tenure—Indefiniteness as to area and. identity of land— 

Validity of grant as against successors of grantor—Conditions—Onus 

‘of proof ssn oS we 
—— ——8.40 (2) and (3)—Comunautation of ssn Coigidenaitons to be taken 

_ into account in making the detérmination—Tenani’s plea that rents 
actually levied during the decennial period were in excess of what was 
legally due—Duty of Court to consider--Maramat charges if within the 
section. 

S. 40 of the Estates Land Aot was intended to provide for something 
more than a more arthmetical ‘calculation of averages for application of a 
market price to commute grain into money. The Collector determining the 
rent to be paid is bound to consider and ‘adjudicate on the ryots’ plea 
that the rents actually levied during the decennial period were in excess 
of what was legally due to the landlord. 

Maramat charges are not ‘rent in kind or otherwise,’ within the 

purview of 8. 40 (2) of the Madras Estates Land Act. 

Pydt Appala Suryanarayana v. Inuganti Rajagopala Rao. (Ayling and 
Phillips, JJ.) ; sear 547 
——-——8s.-192. 205— Civil Procedure Code, 5. 118—Inierlocutory order of 

a Revenue Court ina suit for rent—Jurisdiction of the High Court 

to revise such order—Board of Revenue, powers of—Civil Procedure 

Code, O. 22 R. 5—Dispute as to who is the proper legal representative — 

Duty of court to inquire and decide. 

Tt is the High Court and not the Board of Revenue that has jurisdic. 
tion to interfere in revision with interlocutory orders of Revenue Courts 
in suits the final decree in which is appealable. C. R. P. 945 of 1916, 
dissented from. 

Per Ayling, J. :—S. 205 of the Madras Estates Land Act has appli- 
cation not to incidental orders in suits from the final dacree in which an 
appeal lies, but to such proceedings as are specified as non-appealable in 
Part B of the Schedule to the Act, Nos. 12-20, 

When there is a contest between rival claimants as to who is the 
proper legal representative of a deceased plaintiff it is the duty of the 
Court under O. 22, R. 5 of the ©. P. Code tio enquire into the dispuie and 
decide it on the evidence which might be adduced by the parties, An 
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order summarily rejecting the claim of one of the parties on the ground 
that the investigation of the claim would ‘involve a prolonged inquiry, 
is unsustainable and will ba set aside in ravision by the High Court. 
Paramaswami Aiyangar v. Alamu Nachiar Ammal. (Ayling and 

Krishnan, JJ.) 

Madras-Land Fnovodohment Act (III of 1205) S. 44—Bviotion Pr peat 
ings under the Act—'' Persons deeming themselves aggrieved by''— 
Meaning—Land in possession of tenant—Hviction proceedings under 
Act in respect of —Suit by landlord for recovery of land from Secretary 
of State—Limitation— Starting ab Geng law of limitation 
Applicability—Scove of S. 14. 

In a suit to recover from the Secretary of State for India in Council 

a plot of land with’damages for the demolition of a vattle-shed on it 

plaintiff claimed to be; the owner of the suit plot and of the cattle-shed on 

it and alleged that while the plot was in the possession of a person to 


whom he had leased it out, the (tenant) was wrongfully evioted therétrem _ 


and the oatiJe-shed on if demolished by defendant and his. subordinates in 
pursuance of proceedings under Madras Act TIT of 1905. . 16 also appeared 
that, though plaintiff was not served with notice (under the Act, he 
himeelf applied to the Sub-Collector against the notice served on his tenant 
and subsequently sent a lawyer’s notice to the Collector against it, all 
before eviction. Held that plaintiff was a person deeming himself 
aggrieved by proceedings under the Act within the meaning of 8. 14 of 
Madras Aot III of 1906; and that the suit fell within the scope of S.14 
and was governed by the 6 months rule of limitation provided for by it 
and not by the general law of limitation. 

“Per Krishnan, J.-S. 14 is wide enough to include a claim for 
recovery of possession. 

Though a person may not be a party to the preceedings resulting in 
the order for eviction and therefore not affected by it, if his rights are 
subsequently invaded by the actual eviction itselfhe will be a person 
aggrieved by the eviction proceedings within the meaning of 8. 14, 

The Secretary of Siate for India v. Sami Chettiar: (Spencer and 
Erishnan, JJ). < 
Madras Regulations I and u of 1808— Board of Bivenua Powers of 

General Superintendence over Collectors—Direction to cancel a prior 

order of Collector s.. 

` Madras Revenue Recovery Act (II of 1863) Ss. 87 A. 38 [Ag —Proviso ang 

S 69—Madras Regulations I and II of 1808--Revenue sale--Confirma- 

tion of sale by Deputy Collector—Approval by Collector under S, 8 of 

Madras Regulation VII of 1828—Cancellation of sale by Collector on 

the direction of the Board of Revenwe—Suit to set aside order and for 
possession— Limitation. 

Under the provisions of Madras Aot II of 1864, the defendant's land 
was sold for arrears of revenue and purchased by the plaintiff. A petition 
under 8. 87 A of that Act to set aside the sale was dismissed, as also a 
petition under S. 88 (1). These two orders were passed by the Deputy 
Collector and his order of confirmation of'sale was approved by the District 
Collector under S. 8 of Madras Regn. VII ef 1828. By this confirmation 
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the order of confirmation:under B. 88. (8) of Aot II-of 1864 became final. 


Later on, however, the Board of Revenue directed the Collector to cancel | 


the gale and he cancelled it accordingly. In a suit by the plaintiff to. set 
aside the ordér cancelling the sale and, for possession, instituted more 
than 6 months-after the date of the order, Held that the suit should” be 
deoread. 

The order cancelling ‘the sale though aori to be passed by the 


Collector was really the order of the Board of Revenue who had no power | 


to pass such an order ‘under Act II of 1864. The power of general superin- 
tendence over Collectors given to the Board of Revenue by Regulations I 
and IT of 18038; did not authorise the latter to direct the Collector to pass 
a special order contrary-to what he had already done. 

The order under S. 38 (3) of the Revenue Recovery Act, having been 
passed by the Deputy Collector and confirmed by the Oollector became a 
final order passed by the /Colleotor within the meaning of 8. 88 (3) and 
neither he nor the Colleotor had power under the Act to pass any further 
order. The proviso to` 9; 88 oes not give power to set asidea sale after 

- it has been confirmed under the first part of the section. 

The order setting aside the sale was, in effect, a review of the previous 
order confirming the sale and was passed wholly without jurisdiction and 
not under any power confirmed by the Act. Consequantly a suit to set 
aside the order need not be brought within the ‘Period prescribed by S. 59 
of Act II of 1864. 

Sundaram Iyengar. \ v. Ramaswami 274 yengar. (Phillips and Krishnan, 


Jd) A a Ae 
Mahomedan Law— Dower digit to, noiire of —Relinguishment of 


right by Mahomedan'girl of 15 years, if binding on her—Indian Majo- 


rity Act, Ss. 2 and 3 effect of. 


Under the Mahomedan Law, dower i isa sum of money or other form of i 


property to which the wife becomes entitled by marriage. The moment 
that dower is settled, it becomes a debt enforceable against the husband's 
estate. 

Where a Mahomedan lady of 15 yéars of age relinquishad ber right to 
dower in deference to the wishes of her dying husband and subsequently 
gued to recover it. Held that she could not bo said to be, °’ acting in the 
matter of dower’. When she relinquished her right to it, that the rélin- 
quishment by her right to the dower before she' attained majority undér 
S. 8 of the Indidn Majority Aot was not binding’ on har and that she was 
therefore entitled to recover. . 

Dhunimsa Bibi Ammal v. Fattu Uddin Sahib. (Seshagiri Aiyar and 
Napier, JI). iss ass 
———— Fift—Essentials of —Necessity of delivery of Osa to doneo— 
Gift by grand father to grandson in,' his protection, father also being 
` alive—Whether transfer of possessiaw to grandson nooessary— Burden 
of proof, 
‘The ordinary rule of Mahomedan Law is that a gift is not valid till 


it is completed by the delivary of the property given, so.far as ib ig capable 


of such delivery. 

No transfer of possession is necessary in the case of a gift by a father 
to his infant son, the declaration‘of the gift being considered to ohange 
the possession of the father on his own account into possession as guardian 
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Mahomedan Law— Contd. 
on his son's account: and the law is the same in every other case where 
the donee is a minor in the lawful custody of the donor. 

In the case of a gift by a grandfather to his minor grandson, when the 
latter’s father is alive, and at the time of the gift, the minor is living 
with the grandfather under his cave and in his custody, no express accept- 
ance or transfer of possession is needed to complete the gift. 

In such a case, there is a presumption that the donor subsequently 
holds possession and collects the income on'the minor’s hebalf. 

The burden of proof in this oase is notin the first instance on the 
minoz or on any one who seeks to support the gift to show that the income 
of the property was spent for the minor’s benefit. On the other hand the 
person who sesks to invalidate the gift must show that in spite of the gift 
the donor continued to deal with the property as if it was his own. 
Subramania Aiyar v. Mulla Veettil Assan Koya. (Spencer and Krishnan, 
JI) h eed ie ae ii 
- Guardianship—Mother—Minors—Power of de facto guardian— 

Immoveables—Alienation —Validity—Legitimacy— Acknowledgment s— 

Presumption of marriage — Documentary evidence—Admnissibility of — 

Code of Civil Procedure (Act V of 1908), O. 18, R. 1. 

Under the Mahommedan Law a person who has charge of the person 
or property of a minor without being his legal guardian, and who may, 
therefore, be conveniently called a ‘' de facto guardian. "” has no power to 





donvey to another any right or interest in immoyeable property which the’ 


transferee can enforce against the infant; nor can such transferee, if let 


into possession of the property under such unauthorised transfer, resist an 


aotion in ejectment on behalf of the infant as trespasser. 

A mother is entitled only to the custody of the person of her minor 
child, but is not the natural guardian snd has no larger powers to deal 
with her minor child’s property than any outsider or non-relative who 
happens to have charge for the time being of the infant. 

A father alone, or if he be dead, his executor (under the Sunni law) 
is the legal guardian of his minor child. If the father dies without 
appointing an executor (wasi) and his father is alive, the guardianship | ‘of 
his minor children devolves on their grandfather, and should he also be 
dead, and have left an exeoutor, it vesta in him. In default of these de jure 
guardians, the duty of appointing ar guardian devolves upon the Judge as 
representing the sovereign. Bub ‘the powers of even the de jure guardians to 
intermeddle with the property of a minor are confined ‘within legal limits. 
1f the mother is the father's executrix or is appointed by ‘the Judge as the 
guardian of the minors, she has all the powers ofa de jure guardian. If 
there is no legal guardian, the person in charge of a minor (e, g., the 
mother) has power as de facto guardian to incur debts, or to pledge the 
minor’s goods and chattels for the minor's imperative necessities (such ag 
food, clothing or nursing), but has no power to deal with the immoveable 
property. 

The Mahommedan Law makes a rharp distinction between “ goods 
and chattela’’ and immoveable property with regard to the powers of dealing 
by guardians. 

Ayderman Kutti v. Syed Ari (1912) I. L. R.:87 M. 514 disapproved. 

Clear and reliable evidence that a Mahommedan has acknowledged 
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e children as his legitimate issue raises a presumption of a valid marriage 
between him and the children's mother, 

Mahatala Bibee v. Prince Ahmed Haleom- 002- Zaman (1881) 10 Cal. 
L. R, 398 approved ‘and applied. 

Documentary evidence which has not been produced at tha first hearing 
of a suit in accordance with Order 18, Rule 1, of the Code of Civil Procedure, 
1908, may be admitted at any subsequent stage at the dispretion of the 
Co urt. 

Imambands v. Sheikh Haji Mutsaddi. (Mr. Ameer Ali) a. De; 
Majority Aot, Ss. 2 and 3—Right to Dower—Relinquishment by 

Mahomadan girl aged 15 years—Validity ses tse 
Malabar Compensation for Tenants’ Improvements Act, Ss. 3 (3), 
5, 6 (8), 9 (1) and 19—Improvements—Onus of proof- Increase in net in- 
come—Right fo compensation—Malabar Compensation for Tenants’ Improve- 
ments Act, (1887), S. 7—Contraet settling amount of compensation due at the 
time of renewal of a kanom—Revaluation—Appointment of second Commis- 
sioner—Reclamation of land with water supplied by jenmi—Right to com- 
pensation—Admissions of parties,” weight due to—Commissioner’s report, 
evidentiary valus of. 

Under S. 5 of the Malabar Compensation for Tenant's Improvements 
Aot, the burden ison the tenant to prove before he claims compensation, 
that he or his predecessor-in-interest hag made improvements. He must 
show that some work has been done which has added to the value of the 
holding and that the said work is suitable and that itis also consistent 
with the object with which the kanom was obtained. It ia not the law; 

` that if there were improvements on the land the tenant in possession is 
‘entitled to their value at the tima of ejectment, if any person other than 
the landlord had made the improvements. He is entitled to the benefit of 
the improvemeuts made by himeelf or by his predecessor-in-interest. The 
proposition of law down in Thiruvatiyil Vattath v. Vishnu Barathikal 


(1914) 28 I. O. 389 that an inorease in the income raises a presumption - 


that the tenant has improved the land.is too broadly stated. 


Thupran v. Mamad Kasim Sait (1912) 17 T.O, 438, Thiruvatiytt 
Vatiath v. Vishnu Barathikal referred to (1914) 28 I. O. 839. 


Where the kanomdar was asked to pay Rs. 3,099 (the emount fixed for 
improvements by the decree for redemption against the tenant in ocoupa- 
tion) and tack on the amount to the mortgage money. Held that the 
kanomdar was not entitled to more than that sum in respect of the 
improvements then‘ existing except in so far as he has done anything since 
to guard, maintain or improve them. 8. 7 of the Aot of 1887, deals only 
with contracts which limit the right of the tenant to make improvementg 
after the date of the contract. There-is nothing in the seotion which 
takes away the effect of a settlement as to compensation for improve- 
ments effeoted before the date of the contraot. 


Uthunganakatha Avuthala v. Thazhatharayil Kunhali, (1897) Lt. B. 
20 Mad. 485 dissented from. 


Eunhaloor Puthiaveetil Rayarrppa Atioti v. Vathukollath Parkum 
Punnisert Kelappa Kurup, (1916) 82 M. L. J 110, 117 referred to, 


An order appointing't second commissioner to assess the compengae 
tion ig not a direction for revaluation within the meaning of 8. 6 (8) of 
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the Malabar Compensation Act. Consequently the'second commissioner 
could only take into socount the value KNA when the first commis- 
sioner made his report. 


N 5 
Veluthumma v. Pathuma, (1919) 17 I, 0, 181 and Kunhammad Kutt 


v. Panchara Allemena, (1615) 80 M. L, J. 208, referred to. 

Where a tenant, relying on a contract by the jenmi to supply water 
at a fixed rate, reclaims the land in such a way as to maka it oapable of 
receiving the water and raises a second crop on the land, his improvement 
causes “an inorease in the value of the net produce of the holding”. with- 
in the meaning of 8. 9 (1) of the Aot. However, in estimating the net 
income, the charge for water must be deducted as apart of the cost of 
cultivation. 


Admissions of the parties to a litigation should not be lightly ignored 
by courts. Chandra Kunwar v. Chandri Narpat Singh, (1906) I. L. R. 29 
A. 184 referred to. 

Where a commissioner. is appointed ina guit, his report should 
ordinarily be supplemented by the avidencé which he gives in thd case and 
without it, the report is of no use. 


Kunnath Madampil Kunjunni v. Mannarghat Ramanunni. . (Sesha- 


_ giri Iyer and Bakewell, JJ.) wise 

Malabar Law WE AR ry ageinst—Tarwad, if and 

when bound by the deoree—Burden of proof ie ay 3s 

———— Karnavan—Deiegation of managenent—Right to resume—Melcharih 
grant of-~Improvident transaction —Melcharth granted before expiry of 
the term under which land is held—Effect of—Rights of grantee— 
Successor, $f bound by the transaction. 


Where the Karnavan of a Tarwad allows another member ta discharge 
the duties of Karnavan, it is open to the former to resume management at 
any time. 4 

Iia Karnavan habitually grants improvident leases and thereby 
renders himself unable to fulfil his obligations towards the other members 
of the tarwad, this would bea ground for removing him from his office 
but a particular lease granted by a Karnavan cannot be declared to be void 


as agajnst the lessee merely becake it is not proved to be beneficial” to 


the tarwad. 

A melcharth: granted byi a Karnavan before the expiry of the previous 
term is not ab initio void ; but the succeeding Karnavan will not be bound 
by the transaction. 

Raman Nambiar yv. Raman Nambiar; (1914) 27 M. L. J. 175. Cheria 
Cheri Kandan v. Krishnan Nambiar, (1512) 27 M.L.J. 653, Mohideen Kutti 
Y. Kunhi Koyan, (1914) 27 M. Li J, 691 referred to. 

Abdula Koya v. Hacharan Nair (Oldfield and Phillips, J.) i 
o——————Karnavan—Injunetion order restraining him from contracting, 
loane—Efiect ‘of—Tioan contracted during pendency of order, for family 
purpdses,—Liability of Tarwad 


a—— ma Karnavan, position, status of— Mortgage for barred debt—Validity i 


as against junior members of tarwad—-Payment of barred debt— 
Liability of Karnavan for—Haecutor—Payment of barred debt— 
Legatee’s right— English law— Applicability to Indian conditions. 


PASH 


219 


51 


405 


$ | 47 `- o 
j i i 
o Malabar Law—Conid. y : PAGE 
A deed of mortgage executed by'a Karnavan in payment of a decree 
` debt which was barred by limitation at the date’of the mortgage is not 
binding on the junior members of the Tarward. © . s 

Quære whether if a debt barred by limitation has been sotually paid 

by the Karnavan, he can be held liable for having paid it. 

Semble, the rule of English Law that the payment of 2 barred debt 
will not enable the legatees to charge an executor with devastavit should 
not be extended to Indian conditions. ; 

Mankoottil Chathukutti Nair v. Komappan Nair. (Seshagiri Aiyar and 
Napier, JJ.) vad ae | re avs 880 
——-—Maintenance—Right to separate maintenance--Claimant living away 

from tarwad house—Effect—Claimant living with her husband and 

maintained by him—LHffect—Custom against right to sexarate mainten- 

ance in such case—Proof-Onus—Quantum. . 

In asuit for arrears of maintenance brought against a Malabar tarwad 
by a junior member thereof who lived away from the tarwed house, but 
under the protection of her husband, during the period fo: whioh main- 
tenance was claimed, heid that plaintiff was entitled to meintenance and 
that her right thereto was not conditional upon her-husband being unable 
to-maintain her. + ` 

Per Sadasiva Aiyar, J.—As a general rule, the desiraniliby of living 
with her husband is a good ground for a Nair lady living away from the 
tarwad house. f i A 

The onus of proving a custom that a junior member of 2 Malabar tar- 
wad forfeits her olaim to separate maintenance by living away from the 
tarwad house for the purpose of living with her husband is on tha party 
setting Up such a custom, z 


Kuni Krishna Menon Karnavan v, Kunikavamza, (dylingand 
Sadasiva Aiyar, JJ.) x | aa! oO 565 
Tarwad—Right of member for allowance—Nature and basis of— 
Female member married under Malabar Marriage 4ct—Claim for 
maintenance for period during which she was living with her husband—~ 
Maintainability-conditions. Malabar Marriage Act (IV of 1886) 8.17 
and 18—Effect. i 
Where a suit for arrears of maintenance, brought ageinst a Malabar 
Tarwad by a female member thereof, whose marriage had been registered 
under the Malabar Marriage Act, on her own behalf and or behalf of her 
children was dismissed by the courts below on the groun] that plaintiff 
had been maintained by 1st plaintiff's (female member's! husband who 
was bound to maintain them, held by the High Court, reversing the desi. 
sion of the Courts below, maintenance could not be denied to plaintiffs 
unless circumstances showed that the tarwad was noé ins position to give 
separate maintenance, 
The right of a member of a tarwad for an allowance .a an incident of 


co- proprietorship in the property of the tarwad and is not founded . upon 
moral or quasi legal obligations or inabilit 





y to mairiain himself or 
herself, 3 ngk h : ` 
Manikath Ammini Ammal v. Padmanabha Menon. ‘Seshagiri Aiyar 

and Bakewell, JI) ~ a. shagiri Aiyar 


- oo =. viii 509 
Malabar Marriage Act (IY of 1896), Ss. 17 and 18—Hffeot on claim for 
maintenance from tarwad by female member living with and main- 
tained by her husband 509 
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Marriage. 


Marriage—Presumption of —Children—Acknowledgment of Legitimacy — 


Muhamadan Law... ia a 
Master and Seryant—Communication by servant to his co-em ployess, 
suspecting employer of having instigated the poisoning of the servant— 


Statement untrue but made bong fide and without malice—Privilege— 


Statement made to protect interest ... eae 

Memorandum of objections—Righi to file, with E KA bo paris of 
deorea not appealed from—Land Acquisition Act, S. 54 ... wah 

—~—Right to. file in appeal under Provincial Insolvency Act—Appeal 
out of time—Memo‘of objections, if oan be heard  .,, fine 

Mesne profits— Deposit of mortgage money in court by person entitled to 
redeem—Refusal by mortgagee in possession to accept money—Liabi. 
lity for mesne profits to mortgagor from date of deposit and notice ... 

Minor— Alienation by guardian of minor mohant with leave of Court— 
Trust property 

————Making over. possession of —Offence—I, P. 6, Ss. 879 and 
873... bas 

———Mother, de Facto guardian—Alienation of iiamoveables— 
Validity—Muhamadan Law s 

———————Muhamadan Law—Relinquishment of dower by girl aged 
15 years—Majority Act A NG 

———— ——8ale of property by guarãian —=Sale not binding on minor— 
Property purohased for minor with sale-price—Rights of vendee from 
guardjan 

Mortgage—Kumaki land 6. Canara) — Classification by Goveln pant after 
mortgage as Poramboke and assignment to mortgagor—Rights of 


mortgagee 





, Baupiry of the time fixed for payment after the new Gode of Civil Pro- 
cedure came into force—Application for order absolute—Limitation— 
Limitation Act, Art. 181 and 182. 

In a mortgagee’s suit for sale a preliminary decree was passed under 
the Transfer of Property Aot. Before‘the expiry of the time fixed by tho 
decree for payment of the mortgage money, the new Code of Civil Proce- 
dure came into force. The mortgagee applied under O. 84; R. 5 of the C. P, 
Code to have a final decree passed. 

Held, that a final and executable dacree was passed under the Transfer 

of Property Aot, notwithstanding that the direction in the. deorea for the 
sale of the property was made conditional on default of payment of the 
amount due by a certain date ; that the remedy of the mortgagee was to 
apply for an order absolute; that the enactment of the Civil Procedure Code 
of 1908, did not give the mortgagee a right to apply for a final decree ; and 
that the period of limitatron for the mortgagee’s application was that 
fixed by art. 181 of the Limitation Aot 

Nimmala Mahankali v, Kallokuri Seetharamiah, ({916) 82 M. L. J, 455 


not followed. 4 
Ramaswami Reddi v. Sokappa Reddi, . (Sadasiva Aiyar and Spen- 
cen, JI). on = ee See 
Prior and subsequent ari gage Sui for sale by prior mortgagee 
against mortgagor and puisne mortgagee—Decree in Form 7, Appendias 
D of C.P,.C.—Rights of puisne mortgagee—His claim not satisfied— 





Preliminary decreo Tor sale under the Transfer of Property Act— 
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Mortgage—Conid. 


Fresh suit by him for recovery of his-morigage amouni— Maintain- - - 


ablity—C. P. C., 8. T4 -- Applicability—Res judicata. - >33 9 


In a suit for sale on a mortgage brought by a prior mortgagee against 
the mortgagor and A, a puisne'mortgagee, a deoree was parsed in Form 7, 
Appendix D of the Code of Civil Procedure. That is, the deoree, declared 
the amounts due to plaintiff and A, but. directed the redamption jonly of 
plaintiffs mortgage and ordered the sale of the mortgaged properties only 
in the event of the amount of plaintiff's mortgage not being paid. As 
regards, the puisne mortgagee, A, the only right given to him by the 
decree was the right to share_in the surplus, if any arising out of 
the sale. The‘mortgagor sold the mortgaged property by a Private sale 
and paid off the amount due to plaintiff deoree-holder. The amount found to 
be due to A under his mortgage not having been paid, ho instituted a suit 
for the recovery thereof against the mortgagor and the private purchaser 
from him. On the pleas being raised (1) that A’s remedy was to execute 
the decree in the prior suit and a separate suit was barred under S. 47 C. 
P.O. and (2) that the suit was barred by res judicata, held, (1) that A 
was not entitled to execute the decree in the prior suit ard- S. 47 had no 
application to the oase; and (2) that the.suit was not barred by res judicata 
because’(a) it was beyond the pecuniary limit of the jurisdiction of the 
court whioh tried the prior suit, and. (b) A was notin a position to have 
his claim satisfied in the prior suit, 10.0. L J 150 followed. 

Vedavyasa Aiyar v. The Madura Hindu Labha Nidhi Co., Ltd. (Phillips 


and Kumaraswami Sastri, JJ.) set ‘ 


——— Sub-morigage—Original mortgagor executing di! ferent “mortgages 
in substitution of the original mortgage, without notice of the sub-mort- 
gage—Righis of sub-mortgagee —Sub-mortgage, of some of the stems of 
property comprised in the original morigage—Right of the sub-mort- 
gagee against those items. 


Where a mortgagor in ignoranca of. the existenaca of a Sub-- 
mortgage executes in substitution. of the original mortgage, two 
mortgages covering two distinot portions of the’ propersy whereby tho 
original mortgage is discharged, the sub‘mortgagees rights under his sub- 
mortgage ara not affected by the two mortgages, axeouted i in substitution 
of the original mortgage. 


Narayana Mudali v. Raghavammal, (1907) 18 M L J. 462 followed. 


Where only some of the items of proporty comprised in the original 
mortgage are sub-mortgaged the right of the original mortgagee to bring 
one of the properties to sale for the amount of his debt is vested i in the 
sub-mortgagae, and the sub-mortgagee has the right to sel. the mortgagee’s 
tights against those particular properties for the whole amount due to him 
which would be less than the amount covered by the original mortgage 
and the mortgagor's remedy against him is just what he would_have 
against the original mortgagee if the latter sought to eaforce his debt 
against those particular properties—-namely, to redeem by paying the 
amount sued for.. Ram Sankar Lal v. Ganesh Prasad. (1908) 1. L, R. 29 

_All 885 followed. Papala Chakrapani: Chetti v. Latehmi Achi. (The 
Chief Justice and Napier, J ) Ta 
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Mortgage—Conid, 
—— Subrogation—Equitable ahh Gagahan of, by suit — Keeping 
alive—Question of inlention—Presumption. 

Where a person is subrogated to the rights of a prior simple mortgagee, 
he can enforce them by a suit for sale of the property against ihe 
purchaser of the same in execution of a decree on the subsequent 

` mortgage.. an f 

Gur Narain v. Shadi ‘Lal, (1911) I. L. R. 84 All 108. 

The question whether a mortgage which is paid off by the purchaser 
of a property is kept alive, is one of intention and the presumption is in 
favour of its being so kept aliye when it is to the purohaser’s interest to 
do so. 

Rama Rao v. Mandachalugai. “(Phillips and Krishnan, JJ.) 

——— Suit for sale by mortgagee—Effect of net making puisne mortgages 

a party—Order absolute for sale—Substituies right to a sale for right 


ı under the sscurity—Transfer of Property Act, (Act IV of 1882), Ss. 67. 


69, 85, 88 and 89, 
Under 8. 85 of the Transfer of Property Act, 1882, a first mortgagee is 


bound to make a second mortgagee a party to his suit for sale, and if he’ 


does not do so, the second mortgagee is mee bound by any order for sale 
obtained in such a suit. 


On the making of an order absolute for sale under S. 89 the mortgage - 


seourity as well as the mortgagor’ s tight te redeem are both extinguished, 
and for the right of the mortgagee under his seourity there is substituted 
the .right to a sale conferred by the decree. 


Het Ram v. Shadi Ram, (Viscount Haldane) is, -< BO. 
Usufructuary—Stipulation for payment of principal and interest - 





by appropriation of the usufruct—Option to redeem on a partioular 


date before the expiry of the period—Default—Redemption suit for, before 


expiry of orginal term—Munitaina bility —Postponement of Sie for 

a period of 87 years—Clog on redemption ... eee 

Mortgage with possession—Redemption of—Rights of mortgagor and 
mort gagee— Possession left with mortgagor on oondition of his paying 
rent annually—Default to. pay rent ~Decree for rent—Eaecution allow- 
ed to become barred—-Suit for redemption brought long after decree 


for rent becomes barred—Rights of mortgagee to claim for amount 


covered by decree for rent. 


A deed of mortgage by conditional sale of the year 1868 provided that 
the mortgagor should himself continue in possession as tha mortgagee's 
tenant paying a stipulated rent every year before the end of March and 
that if he failed to pay rent on the due date in any year the mortgagee 
was to have the right to take possession at once and to,charge rent, at an 
amount equal to 12 p.c.. interest on the mortgage money. The deed also 
provided that 12 p.o. interest should be paid on the arrears of rent, that 
the mortgaged property should be liable for the total amount and that on 
redemption the mortgagor shoul pay the mortgage money with any 
arrears of rent and interest due. Default having been mada in 1871 in the 
payment of the rent due, the mortgagee sued the mortgagor and obtained a 
decree for possession and for-arrears of rentand interest at 12 po. with 
future rent and interest at the same rate. In execution of that decree the 
mortgagee obtained possession of the mortgaged property but did not 
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e Mortgage with possession—Contd. ; 
recover the rent decreed and allowed the decrea to become barred to that 
extent. In a suit instituted by the mortgagor in 1915 for redemption on 
payment of the mortgage money (principal) alone, the mortgagee, claimed 
to be paid in addition the amount due to him under his decree for rent 
aforesaid with interest thereon. Held that the»mortgagee was not entitled 
to so claim and that the mortgagor was entitled to redeem on payment of 
the mortgage- money alone. 

Per ‘Phillips, J. :—The oase was one of election of'reliefs to which a 
party is entitled and by obtaining a decree for money for the rent in 


arrears, which decree could be’enforced at once, the mortgagee must be 


deemed to have sbandoned the charge which he could only enforce later 
and could not, after he has allowed his decree for money to become barred, 
fall back upon his right to a charge, 


Per Krishnan, J. :~Even assuming that a mortgagee Goes not lose his 
charge by obtaining a personal deoree for the rent in arrears but can plead 
it and claim to be paid the amount of it in a redemption suit, he oan do 
go only so long as the claim under the decree is not barred by limitation. 

Narain Rao v. Shiva Rao. (Phillips and Krishnan, J.I.) 


Moveables—Hypotheoation—Bonafide purchaser from mortgagor with 
out notice of encumbrance—rights of a sa 

Mutt—Ashtal—Trust property—Purchase out of income subject to 
trust-—~Alienation by guardian of minor Mohant—Lesve of Court... 

Negligence—Rail way company delivering goods without gatting baok the 
Railway receipts—Transferee for value—Damages for. mis-delivery Ae 

Negotiable Instruments Act, (Act KAWI of 1881), Ss. 23, 27 and 28— 
Trustee of a charity drawing a biil cr making a note— Vhether person- 
ally liable on the bill or note—“ Agent,” meaning of. 


, A person drawing a bill or making a note as trustee of a temple or 
oharity is personally Jiable on such bill or note. 


“ Agent, ” in 8s. 27 and 28 means’ the agent of a person oapable of 
contracting within the meaning of 8. 26; and when the agent is not liable 
theprincipal is liable. A person drawing a billor meking 4 note as 
trustee of a temple or charity is not acting on behalf of such a principal 
and cannot claim the benefit of 8. 28. 


Pasupatia Pillai v. Sundarappier (1907) IT M. L. 7.615, Aiyasami 


Aiyor v. Dharmasiva Aiya (1911) 1 M W. N. 145 -and Kasivasi 
Somasundaram Thambiran v. Venkatanarayana Pillai (1914) 26 I. C, 856; 
Swaminatha Aiyar, v. Srinivasa Aiyar (1917) 82 M. L. a. 259 followed, 
Sundaresa Gurukal v. Sambasiva Aiyar, (1914) 2 L. W.188 dissented 
from. 


Palaniapya Chettiar v. ii oa Chettiar. (The Chief Justice and 
Spencer, Jd.) . ee ae sai 
Non- joinder—Suit by one of two “eae without impleading the other, 

to enforce lien for unpaid purchasé monsy—Maintaiaability 


dnus of Proof—Attachment by decree-holder of a decree of the judgment- 
debtor—Application by the latter to record satisfaction of his decree - 
objection by attaching deoree-holder—Oollusion and fraud:.. 

——Dealings with expectant heir by person ic a position to 
dominate his’ will—Fairness of - 
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Oiits Of proof—Contd. 
————Gift by Muhamadan grandfather to minor grandson under his 
protection—Transfer of possession not necessary —Daaling with proper- 
ty by transferor, as if it was his own—Burden of proof, on party setting 
- up ae i aii 
—— art by Zomindar in perpetuity for ‘ gultivation—Indefini teneas 
as to extent and identity—Permanent tenanoy—Successors of grantor 
—HEstates Land Act, 8. 26, ol. (1) 


——— Grant of land’ bounded by non-navigable irar Had aid medium 5 


filum acguae not covered by grant—Onus ove on 
-——~—Land-lord and. Tenant—Failure by land-lord to prove partioular 
tenancy set up by him—Permanent tenancy, alleged by tenant : 
~~ Malabar Compensation for tenant's Improvements Act, 5. 5— 
Improvements by tenant 


———Malabar tarwad~Junior mêpêr living with ber husband , 


outside tarwad house—Oustom against right to separate main tenanoe. 

Oudh Land Laws— Tenures recognised in Oudh—Proprietor, wunder-pro- 
prietor, and tenant—No other kind of tenure recognised—Incident of 
. tenure attached by law—Cannot be varied by consent of tenure-holder— 
“Oudh Rent Act, 1868, (Act XIX of 1868), Ss. 3, 52, 102. 


. The Oudh Rent Act, 1868, recognises three olagses of persons, and 
three only, as having an interest in and entitled to hold land for the pur. 
poses of the Act in the province of Oudh, viz., “proprietor,” ‘‘under- 
proprietor” and “tenant.” 


n 


< The law attaches to the statusof under-proprietor certain rights, 
_ among them the right to transfer : and while he retains that status he 
cannot be divested of any of those rights. 

When therefore at the time of a Settlement a landowner applied to be 
recorded as an under-propristor and under pressura from the Settlement 
officer consented to be recorded as-an under-proprietor without right of 
transfer. 

Held, that this was creating a tenure igeers to the law, and that 
no effect could be given to the words “ without right of transfer in the 
Settlement officer's deorea 

Lal Sripat Singh v Lal Basant Singh. (Mr. Ameer Ali). P.O. 

Partnership— Goods ordered for—Death of a partner—Surviving partner 
subsequently borrowing money to pay for: goods—Suit by oreditor 
against surviving partner and legal representatives of deceased part- 
ner—Partnership—Assests in the hands of surviving partner liable. 

——Right to a dissolution— How far affected by terms of partnership 
contract—Power of Court to decree dissolution—Indian Contract Act, 

1872, (Act I of 1872), 8s. 252, 258, 254. 

, A partner’s claim to a deoree for dissolution rests, in its origin not on 
contract, but on his inherent right to invoke the Court’s protection on 
equitable grounds, in spite of the-termain which the rights and obliga. 
tions of the partners may have been: regulated and defined by the partner- 
ship contract.  . t 

It is not therefore a ‘contiavention of 8, 252 of «the Indian Contract 
Aot for a partner to seek dissolution, or for, the Court to decres.it, though 
the partnership agreement contemplated the continuance of the partner- 
ship beyond the date at whioh the suit was instituted. It is to meet the 
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Partnership—Contd. 
precise predicament that partnership is not terminable at will that the 
Court's power to decree dissolution is conferred in the events enumerated 
in 8. 254. ii 
Rehmet Unnissa Begum v. Price and others (Sri Lawrence Jenkins) 

ate a ade a . P.C. 
——Ship—Co- PA in—Freight and other sêring si kakion- 

ship of pariners. 

Co-owners of a, ship are not, as such, partners but only tenants-in- 
common. If however, they employ their ship in earning freight or other- 
wise as a moneymaking machine they become joint adventurers or partners 
and their earnings are subject to the ordinary law of partnership. 

Green v. Briggs (1848) 17 L. J. Ch. 823. Exparte Poung (1918) 2 V. 
and B. 242 referred to. 

Vanamati Sattiraju v. Ballapragada. (Ayling and Coutts Trotter, JJ). 
Plea--Suit by vendee from guardian of minor for posgession—suit to seb 
aside sale after attaining majority, barred—Plea of invatidity of sale. 
Penal Code, $3.372, 373— Essentials of offences under the Scotions—Making 
over of possession of minor girl, under a sale, hire or other similar 
arrange menl, necessary. 
To constitute the offences under Ss. 372 and’ 378 of the Indian Penal 


Code if is necessary that there should be making over of possassion of tha 


minor girl either by sale or by a similar arrangement. 

Where with the help of the first acovised, the mother of the minor 
girl the second accused performed the Kanyarikam ceremony,—which hag 
the effect of an arrangement by which a person has sexual intercourse 
with a girl who has just attained puberty for three days—the ucoused ara 
not guilty of the offences under Ss. 872 and 878 of the Penal Code, 


JI) 
Pleadings —Suit on sed TEE of mortgage not deried in the 
written statement of guardian on behalf of minor defendaats—Effeot 

` of, on conduct of suit—O. P. Code, O 8, B.5 eae Pn 
Practice—Criminal Case—Tahsildar magistrate—Conviction by—Appli- 
cation for copy of judgment—Search fee need . not be paid, Criminal 

Rules of Practice, R. 188. 

Where & person convicted of an offence by a Tahsildar Magistrate ap- 
plies for a copy of the judgment, he-is not bound to pay eight annas 
search fee along with the application. Ambalam Ibrahi Inrs. (Sdda- 
siva Aiyar and Napier, JJ). ... we es : 
Presidency Towns Insolvency Act, Bs. 17 and 51—Adjudication of 

insolvency=-Vesting of property—Prioriiy of—Rival pana 

proceedings in—Balance of convenience. 

Two of the creditors of a firm carrying on business: at Rangoon and 
Madras presented a-petition on 17-4-1917 to the High Court of Madras in 
its Insolvency jurisdiction, for the adjudication of the firm ‘setting out 
various acts of insolvency alleged to have been committed after-the 
month of Maroh 1917. On 28-4-1917 an order of adjudication was made 
by the High Court On 10-5-1917 the firm was again adjudicated by the 
Chief Court of Lower Burma in respect of acts of insolvency ccmmitted 
in or about the month of February 1917 in Rangoon. On a Question 


The Public Prosecutor v. Maddilu oe (Abdur Rahim and ae 
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Presidency Towns Insolvency Act—Conid. , 

being raised as to whether the properties of the insolvent vested in the 

Official Assignee of Madras to the exclusion of the Official Assignee of 
- Rangoon or vice versa and as to which court should administer the estate. 


Held, (1) that the adjudication by the Madras High Court was ` 


prior to the Rangoon adjudication, the question of priority depending on 


the actual date of the adjudication and not on the commission of the acts | 


.of bankruptoy on whioh the proceedings were stated ; 

(2) that the whole property of the insolvents wherever situated in 
British India, having vested in the Official Assignee of Madras on the 
date of the adjudication at Madras, the subsequent adjudication at 
Rangoon had nothing to operate“upon and no, property of the insolvents 
could vest in the Official Assignee of Rangoon until the Madras insolvency 
was annulled under S 22 of the Presidency Towns Insolvency Aot; and 
(8) that as the interests of the general-body of creditors required that the 
estate should be administered in Rangoon, the Madras adjudication should 
be annulled and the Rangoon Oourt-should be left to act in the matter. 

In re Aranavayu Sabapathi (1897) I. L. R 21 B. 297. Ewparte Geddes: 
Inve Mowatt (1824) 1 Ol. and J. 414 relied on. f 

The Official Assignee of Madras v. The Of ficial Assign of Rangoon. 
(The Chief Justice and Seshagiri Aiyar, J.) 

Presumption—Grant of land bounded by non- navigable river— Rule of sad 

medium filum acquae . 


———Notice to quit—Servica on one joint tenant raises presumption of 
notice reaching others—Delivery of notice by post—Presumption in 
favour of its reaching the addressee ... 

Prior morigage—Payment by’ purchaser of property Kenn 
~ alive of mortgage—Intention tee oe 

Principal and Agent—Duty of eae to indemnity “aani Oka 
Act, S. 222 ; 
Privy Council Appeal—Leave to appeal in forma ‘Sees Grant af 
Jurisdiction of High Court—C. P. O. O. 44 R, 1—Applicability. 
The High Court has no jurisdiction to grants party leave to appeal 
in forma pauperis to His Majesty in Council. 
Ram Krishen Lal vy. Manna Kumri, (1916) 8 Pat. L, J. 179 followed. 
O. 44 R. 1 of the Code of Civil Procedura does not apply to appeals to 
- His Majesty in Council. N š 
Amba ¥. Srinivasa Kamthi. (Oldfield and Phillips, JI.) ` 
Privy Counoil Practice—Point not taken before High Court—Point taken 
in grounds of appeal to High Court but not pressed—Cannot be raised 
| before Privy Council—Interest —Wheninay be granted in the, absence of 
contract. i 
It is a well settled rule of practice of the Judicial Committee that an 
appellant will not be allowed to question the decree ofa High Court on 





the ground that it has wrongly accepted a decision of the Subordinate . 


Jourt, if he himself has never brought that decision before the High Court 
for its consideration. f 

And the same rule applies when the appellant though he has men- 
tioned a point in his memorandum of appeal to the High Court, elects rot 
to advance it for the High Oourt’s determination. 
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Privy Council Practice—Conid. 
Interest depends upon contract express or implied or on some rule of 
Jaw allowing it. uae ; 
Lala Kalyana Das v. Sheikh Magbul ‘Ahmad (Lord Sumner). P.O. 
Procedure—Difference of opinion between members of Division Bench in 


a Land Acquisition Appeal—C P. Code 8. 98 (2) vs ave 
—————Legal Practitioners’ Aot, 8. 12—Court not to retry the Case end- 
ing in conviction of pleader—Question to be considered ise 





Suit by one of two reversioners to recover property alienated by 
Hindu widow impleading the other reversioner as defendant—Defend- 
ant reversioner if entitled to a decree for share Offer to pay Court-fee- 


Procedure in partition suit not applicable ae sae 
Promissory Note—Exeoution of, by trustees of a charity-~Personal 
liability... ee ka 


Provincial Insolvency Act, S. 16—Attachment after adjudication of 
insolvency—Validity 


———— Act (III of 1907), Ss. 16 (6) and 36—Transfer by person afier- ; 


words adjudged insolveni— Date of adjudication—Relation back to pre- 

sentation of petition by creditor to adjudge transferor insolvent . 

‘a voluntary transfer by a person adjudged insolvent more than two 
years after the date of the transfer buton a petition presented by a 
creditor of the transferor within two months of such transfer oan be 
avoided by the receiver of the insolvent’s estate under S. 36 of she 
Provincial Insolvency Act. Having regard to S.16 (6) of the Aot the 
adjudication as insolvent referred to in 8. 86, has to be treated as made 
on the date of the presentation of the petition in which the insolvency 
proceedings originated. 

_ The provisions of the linglisk and Indian law, compared. z 
5 Sankaranarayana Aiyar v. Alagiri Aiyar. (Oldfield and Sadasiva 
Siyar, JI). .. $ <a ae wa 
——s. IB and 47—Appeal under—Right to file memorandum of 
objections sis sae oe pas 
5, 46 (4)\—Limitation—Mode of computation—General Clauses 

Act (Act X of 1897). Ss. 9 and 10— Date on which act appealed against 

is done to be excluded—Last day for appealing being dies non should 

be excluded—Limitation—Provincial Insolvency Act, S. 26, Clause 2, 

applictaion under— Whether barred after 21 days. 

S. 46 ol. 4 of the Provincial Insolvency Act merely declares that 90 
days shall be the period of limitation for appeals to the High Court with- 
out specifying the method of computing the period. 

The principle of 8. 9 of the General Clauses Act must be applied to 
appeals under the Provincial Insolvency Act and the day on which the 
Aot app2aled against is done is tu be excluded. 

In appeals under the Provincial Insolvency Act if the last day for 
preferring an appeal isa dies non that day must be excluded under B. 10 
of the General Clauses Act. 

The 2 days cule of limitation ia 3. 22 of the Proviacial Lasolvansy 
Act does not apply to an appliostion to bha Oourt t> take action under 8, 
26 Clause 2, 5 í 

Chavadi Ramasami Pillai v. Venkateswara Aiyar. (Spencer and Krish- 
nan, JI). nS bay hes “a aie 
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„Railway. ; 
Railway—Delivery of goods without calling back the Railway receipts— 


Transfer of Railway receipts by holder for value—lLiability of Rail- - 


way Company to trasfarea ‘for tate ety indian Railways Act, 
8.77. 4 owes is sés 
Receixer— Firm under dissolution Appointment of Receiver to do all 
things necessary for the preservation of the assets of the firm— 
Authority to make an acknowledgment ` ké nie 
Registration Act (KX of 1866), Ss. 17, 44, 42 and 58—-Uh-rogistered 
compromise decree— Effective to confer title to immoveable property, 
———— Act, S. 17, 01. 2 (¥)—Agreement to execute mortgage—Agree- 
ment to lease as well as mortgage— Registration—Necessity of ... 
Religious Endowments—Hindu law—Mutt —Ashtal—Trust ‘property— 
Purchase out of income subject to trust— Alieration by guardian of 
-, minor mohant—Leave of court 
Religious Office—Archaka—Hindu female—Right to wail to the office 
and emolumentis. 
Held, by the Full Bench (Sadasiva Iyer. J). dissenting. 
A Hindu female is not debarred by reason of her sex from inheriting 
the service and emoluments of an archaka office in a temple. 
Sundarambal Ammal v. |” Yogawana Gurrukkal (1914) 1. .L. R, 88 M, 
860 not followed. ' 
Mohan Lalji v. Gordhan Lalji (1918) I L.R. 85A 283 distin- 
guished. 
i Annaya Tantri v” Ammakka Hengsu. (The Ohief Justice, ‘Sadasiva 
Aiyar and Spencer, JJ.) . 
Res Judicata— Applicability of rule of~Co: heirs—Suit a partition of 


inheritance—Other heir and Stranger claiming under independent title ` 


made parties defendants—Defendant co-heir su gporting Plaintiffs’ daim 
and claiming share Jor himself--Stranger defendant pleading limitation— 
Dismissal of suit on ground of limitation--Appeal by plaintiffs, defond- 
ant co-heir being made party respondent—~Reversal of finding of 
Munsif on issue of limitation and decree for plaintiffs’ share--Effect 
on defendant co-heir—Eapl. VI io S. 11, C. P. Code—Applicadility— 
Scope and effect. | 


Plaintiffs, sons: of a daughter of one Gopala Aiya, instituted 
O. S. No. 58 of 1910 to recover 2/8 of their share from an atlienes 
of the widow of the last male-holder who was in possession. To 
that suit, which was one for partition, R, a son of Anotherd aughter 
of the said Gopala Aiya was made æ party defendant. R olaimed to be 


also entitled toa third share in the suit property, and prayed for a y 


decree in. his favour on payment of the necessary court-fee and an issue 
was raised on that point. The alienee pleaded inter alia, that the suit 
was barred by limitation, this plea turning on the question who died 
first—Gopala Aiya-afotesaid or his brother Govinda Aiya.. The District 
Munsif found that Gopala Aiya died first; held that the suit was barred 
by limitation and dismissed the suit. His deoree WAR, however, reversed 
in an appeal preferred against it by plaintiffs, the Appellate Oourt finding 
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that Govinds Aiya died first and holding that the suit was therefore not 
barred. To the appeal R was made a party respondent but he died during 
the pendency of the’ appeal and his ‘legal representatives:were not brought 
on record, The Appellate Gourt gave the plaintiffs a decree for 2) share 
claimed by. them. Subsequent to the aforesaid proceedings, plaintiffs 
obtained an assignment of R’s third share in the properiy irom his legal 
representatives and.instituted another suit for the recovery of that share. 
On the plea being ruised by the alienes that the Munsif’s Anding i in the 
prior suit -on -the issue of limitation operated as a bar to the maintain- 
ability of the suit because R did not either appeal against it or’ “file 8 
memorandum of objections. ~ wd 
Held that (1) the finding of’the Munsit in the prior suit on the ques- * 
tion of limitation having been reversed by the Appellate Court in an 
appeal to which R was a party, there was no subsisting decision of tha 
Munsif on the question -of limitation to operate as a bar to the plaintiff's 
suit. ; ` ; 
(2) the finding of the Appellate Court on the issue of limitation 
operated as -a bar in plaintiff's favour .by precluding the alienee from 
raising the plea that Gopala Aiya died first and that plaintifis’ claim was , 
therefore barred. Somasundara Mudali v. Kolandavalu Pilah, (1904) I. L. 
R. 28 M. 457=-14 M. L. J. 404 F. B. explained and distinguished. 
” Lingappaya v. Shankaranarayana Bhatta. (Abdur Rahim and Napier, 
JJ.) ate ; ae see ae 625 
—— Egscution proceedings—Order passed after notice, whether con be 
questioned at a later stage of the same execution proceeding. 
Where in an execution proceeding, tha judgment-debtor had notice to 
appear on a particular date and show cause against attachment in execu- 
tion of the decree and he appeared and raised ‘certain objections to the 
execution of the decree, the court after considering the contention made an 
order for attachment, he is debarred from subséquently raising any ` 
objection to the order on any ground in subsequent stages of tho same 
execution proceeding. 4 


Mangal Pershad Dhikshit v. Girjia Kant Lahiri, (1882) I.L.R. 8 C. 51 
followed. 
Mallidi Dorayya v. Kati Veerayya. (Oldfield and Bakewall, JJ.) ©... 312 
— — Prior and subsequent mortgages—Suit by prior mortgagee, im- , ` 
pleading subsequent mortgagee—Decree in Form 7, Appendix D of C. 
P.C. Prior mortgagee satisfied out of court—Puisne morégagee’s claim 
not satisfied—Fresh suit by him on his mortgage—Bar of Res Judi. ` 
cata Pecuniary jurisdiction of Court en 689 
pease BG by Hindu” father of family wipe alk by him to set 
aside sale—Dismissal of—-Subsequenf suit by sons for recovery of 
„their share—Decision in prior suit, not res judicata 46 451 
Revenue Court—Jurisdiotion of—Suit to recover rent from person in 
possession of Ryoti land under a legal right or as a trespasser eek 11: 
Revenue Law of Bengal—Sale for arrears of Government Revenus—"Il- 
` legality? and “ irregularity ''—Distinetion between -them—" Official 
Gazette "—Publication in vernacular Gazette . -unnecessary—Bengal `- -~ 
Lond Revenue Sales Act, 1859 (Act XI of 1859), Ss. 8, 5, 6, 88, 
8- 
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Revenue Law of Bengal—Contd. 

Failure to notify in the vernacular Government Gazette the sale of an 
estate, the Government Revenue of which exceeds Rs. 500 is not an jllega- 
lity which yer se vitiates the sale as having been made “contrary to the 
, provisions ” of Act XI of 1859, 

Semble, that it is a sufficient compliance with paragraph 2 of ‘s. 6 of 
that Statute if the sale has been notified i in the Official‘ Gazette published 
at Calcutta. 

Sheikh Sharfuddin v. Samantha Radha Churn Das. (Lord Shaw,) 

oon ao PeO: 
Right—Right i prevant an appeal being filed —Vested right one 
Sale—Bale of goods by description—Merchantable quality—Warranty— 

Inspection of goods before purshase—Effect . 
Sale—Deed—Construction—Indemnity clause—Continuing covenani— V hat 

-~ constitutes— Right of covenantee under Breach of such covenant— Suit 

by covenantee for cancellation of sale or for damages— Limitation Cause 

‘of action-Limitation Act, Art. 115 applicability. | 

On 8-12 1906, 1st defendant sold suif property to plaintiff bya deed 
which contained a clause in these terms! ‘‘ Should disputes of any kind 
arise at any time touching the said land on the part of 
anybody, we will clear them all with our own funds and allow shig inle to 
continue to you uninterruptedly without any kind of loss to you.” The 


property was in the physical possession of tenants who asserted occupancy 


rights in the same and declined to giva up possession. An ejectment suit 
instituted against them by ‘plaintiff was decreed by the Munsif on 
80-12-1909 but his decree was reversed on appeal on 18-9-10 and the re- 
versal confirmed by the High Court on 28.8-19. A suit instituted by 
plaintiff against 1st defendant on 22-8-15 for cancellation of the sale or 
tor damages in the alternative was dismissed on the ground that the cause 
of action arose on the date of the gale and the suit, which was filed 
more than 6 years after that date, ‘‘was barred. On appeal from 
that deoree, held that the clause in the sale-deed was an indemnity 
clause and should be construed as a continuing covenant; and 
that though a cause of action arose on the date of the covenant or as soon 


as there was a breach thereof, plaintiff was entitled to wait until he n 


exhausted all possibla means of obtaining reparation before he had recourse 
to 1st defendant, and a suit instituted within 6 years of the date on which 
it was held by a court of law against him that neither he nor his vendor 
had any kudivarum right in the property was not barred by limitation. 

Secretary of State for India v. Veniayya, (1916) I. Ù. R. 40 M. 910 re- 
ferred to. Hari Tevari v. Raghunath Tevuri, (1888) T. D. R., 11 A. 27 
applied. 

As the indemnity clause imposed the duty in the first instance on the 
covenantor (1st defendant), their Lordships, in sending the case back, 
intimated that, if plaintiff had chosen to go to court without calling upon 
defendant to fulfil bis undertaking, he might not be entitled to any 


damages. 
Venaktaramayya v. Lanka Rambrahman. (Ayling and Seshagiri 


Aiyar, JJ.) oes sey erty ai 
Bale of goods— Contract c.i. fo—Purchase under indent to commission 
agent to purchase and ship goods ow account and risk of the defendant— 
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"saje of goods—Contd. 

Outbreak of war while goods in- transit--The vendor, commission agent 
entitled ta recover under the contracti—Indian Contract. Act, Act (IX 
of 1872). S. 222—Principal’s duty to indemnify agest—Rights of 
vendees under ordinary o. i. f. contracts. 


Where goods are purchased from a commission agent under a o. i., f. ` 


contraot, in the terms of the indents by whioh the commission agent was 


- “to purchase for us (the principals) the undermentioned goods on our 


(the principals) account and risk,” it is opposed to the law of agenay to 
throw upon the agent the risk of the outbreak of the war while the 
goods are in transit on board an enemy ship, dissolving 'the contract of 
affreightment between the shipper and the ship owner and making it 
impossible for the commission agent to do what a vendor under an ordi- 
nary o. i. f. contract is bound to do, namely, to tender among the ship- 
ping documents bills of lading which are still valid contracts 

Where goods are purchased in this manner from a commissicn agent 
under a c, i.f. contract; though the agent is regarded for some purposes as 
a principal and as any other vendor under ac. i. f. contract, yet the rela- 
tion of principal and agent subsists. 

Ireland v. Livingstone, t (1872) L. R. 5 H. L 895. followed. 

In such a casa, a special contract throwing the risk on the buyer cau 
be inferred from the fact that the goods were to ba purchased and shipped 
on account of the buyer, pursuant to the principle embodiad in &. 292 of 
the Indian Contract Act. h 

In the case of an ordinary c, i. f. contract between vendors and 
vendees the tender of the shipping documents including bills ‘of lading 
which have been dissolved as contracts of affraightment, is not such a tender 
as the vendees are bound to accept under the contract and the goods are 
thrown on the vendor’s hands. It makes no difference in the application 
of this rule if the bills of lading were endorsed over to the vendees before 
the outbreak of war. 

J. H. Elliot and Co., Lid., of Birmingham v. Abdul Sahib. (The Chief 


Justice and Spencer, J) 


Second Appeal—New ground for basis of olaim, taken ia the first time, 


in—Not allowable ... wae ne a 
——~-—--Suit of nature Cognisable by Small Causa Court—Test—Suit 
Cognisable by Small Cause Court at the time of institution but 
exempted from jurisdiction of such court before filing of second 


appeal—Competenge of Second Appeal a. Ree us 
Ship—Co-owners, if partners—Freight and other earnings —Relationship 
of partners -` ass u sos AN 


South Canara—Kumaki land—Rights of ‘neighbouring wargdar and of 
Government in respect of—Mortgage with possession by wargdar of 
warg-land and of kumaki land aliached to it—Subsequent classt fication 
by Government of kumaki land as poramboke and assignment thereof to 
wargdar Morigugor-—LEiffect on right of wargdar-mortgagar and of 
mortgagee~ Ejectment suit by -wargdar-mortgagor againsi mortgages 
in respect of kumaki land—Maintainability—Transfer of Property 
Act—Ss, 48, 70—Trusts Act—S, 30—Applicability. 

A warg land and a kumaki land attached to it were mottgaged with 
possession in 1898 by plaintifi’s predecessor in interest to defendant's 
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| Bouth Canara—Contd. 
predecessor and were in the possession of the mortgagees, including ‘the 
defendant, till 1914. In the mean-time, however, the kumaki land was by 
the Government declared to be waste poramboke and granted to plaintiff 
ou dharkast in 1911. In a suit in ejectment instituted in 1924 by plaintiff 
against defendant in respect of the kumaki land only Held that, the suit 
land being kumaki land, the Government was entitled to “ignore the 
mortgage thereof by the wargdar and to grant it to whomsoever it pleased 
and that the plaintiff, as such grantee. acquired a title to it as owner 
against the defendant ; and the defendant was not entitled to rely upon 
the right-of possession granted by plaintifi’s predecessor (under the 
mortgage). : ` 

H. Naraina Rao v. Audar Syed Abbas Sahib, (1915) 28 ‘MLL. 44 Swami- 
natha Mudali v. Saravana Mudali (1917) 88 M. L. J. 870 followed. 

Heid, further (1) ihat S. 48 of tha Transfer of Property Act was in- 
aplicabla to the oase bacause there was no proof of any erroneous represen- 
tation’ by the mortgagor at the time of the mortgage or of the mortgagees 
having acted on any such representation to their prejudice. 

(2) that the suit land could not, by reason of the rights of the 
Government over it dnd of those acquired by plaintiff under the dharkhast 
grant thereof in his favour, be treated ss an accession to the mortgaged 
property under 8. 70 of the Transfer of Property Act; 

(3) That 8. 90 of the Trusts Act had also no Application to the oase 
because the grant of the suit land was obtained by the mortgagor y and not 
by the mortgagee and there was nothing to show that plaintiff obtained 
the grant as representing all persons interested in the mortgaged property. 

Kodi Sankara Bhatta y. Moidin. (Oldfield and Sadasiva Aiyar, JJ.) 
` Specific. Performance—Agreement, to ` execute mortgage—Part of — 
~ Consideration paid—Specific performance, if enforceable on payment 


of balance—Deed- Construction—Agreement to lease or Mort gage—Regis. 
tration Act, S. 17 cl. 2 (V). 


A document, to whioh the plaintiff and 1st defendant were parties, 
provided, that the Ist defendant was to exeoute in favour of the plaintiff 
a awamibhogam for 20 years from Ist May 1919 on receiving from him 
Rs. 5,200, that the entire amount including the interest thereon should 
be realised by enjoyment of the swamibhogam, and that the plaintiff 
should pay the ist defendant 100 kalams of paddy, Rs. 800 in cash and 

800 bundles of straw every year and at the expiry of 20 years deliver the 
| _land to the 1st defendant. The document also stipulated that if there 
Was & delay in payment, the sum of Re. 750 was to be added to the 
amount and the plaintiff was to supply labour of 50 workmen every year, 
and that if. Rs. 5,000 were paidat theend of 8 years, the plaintiff 
should receive it and give up possession of the ‘properties and the swami- 
bhogam would be cancelled. Tho question was whether the deed was an 
agreement to grant a mortgage or lease. ` , 


Held, that it was an agreement to execute a mortgage and as bush 
did not require registration. , - 

Per Abdur Rahim, J:— The exact nature of a transaction must be found 
with reference to the intention of the parties, That intention has to be 
gathered. mainly {rom the internal evidence furnished by the document 
with such light as may be derived from the surrounding circumstances, 
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The essential test to be'applied to such cases is whether by the transaction ; 
in question the debt was secured or satisfied. If the former, it would be 

` a mortgage, otherwise a lease. 

Per Seshagirt Aivar, J:—Even if the document he regarded, ag & 

- combination of an agreement to mortgage and an agreemant to lease, it 
does not require registration. At least it is only an agreement to exeoute 
an anomalous mortgage. 

Where a person had advanced part of the consideration agreed upon 

” for executing a mortgage, and Enea for specific | performance on payment - 
of the balance. 

Held, that no specific performance should be decreed and that the- 
lender was only entitled to damages for breach of contract. if the borrow- - 
er was ready to pay of the advance at once ; if not, spevifis performance 
should be decreed on payment of the balance. 

English and Indian case-law discussed. 

Meenakshisundara Mudaliar vy. Rathnaswamt Pillai (dbdur Rahim and 
Seshagiri Aiyar, JJ.) ae 489 
Specific Relief Act, Ss. 99 and 42— Registered mortjade edd Delivery 

p of possession to mortgagee —Non-payment of consideration—Effect of — 

Transfer of Property Act, S. 58—Sut for cancellation of mortgage 

deed if maintainable—Remedy of mor tgagaor— Declaration that mort- | 

gage is not supported by consideration, if can be granted. . 

Plaintiff executed a mortgage in favour of the defendant and got it É 
registered. Possession of the pooparties mortgaged was delivered to the 
mortgagee who however failed to pay the consideration for the mortgage. 
Plaintiff sued for a declaration that the ‘mortgage wasnot supported by 
consideration and for cancellation of the same and the courts below dis- 
missed the suit holding that the plaintiff was not entitlec to the reliefs 
claimed. i 

Held, affirming the decision of the courts below, that the transaction, 
of mortgage was complete when the deed was registered and possession 
was delivered under it to the mortgagee by the mortgagor. Non-payment 
of consideration by the mortgagee did not render the mortgage voidable 
so ag to entitle the mortgagor to sue for its cancellation under 8. 89 of 
the Specific Relief Act. The remedy of the mortgagor in such a cage is 
to sue for breach of Gontiact. =” 

As regards the prayer for a declaration that the mortgage was not 
supported by consideration, there being no apprehension of injury to the 
mortgagor, the High Court would not interfere with the discretion of the oa 
courts below in declining to grant the relief. 

Abdul Hasim Sahib v. Kader Batoha Sahib. (Phillips and Kumara- 

- swami Sastri, dd.) ii 
Specific Relief Act; S 42—Swit jor declaration thal a will by the decoasod 


brother of the plaintiff authorising his widow to ačopt 
executed—Mainiainabdiliiy of tha swit—Scope of Sec. 42. pt was never 


A suit by the plaintiffs for a declaration that a will said to have been 
made by their brother, the deceased husband of the defendant authorising Bs 
her to adopt a boy waa Never executed, is maintainable under S. 42-ot the 
Specific relief Act: 

Saudagar Singh v. Pardit Narayan Singh (1917) 84 N. Wu. J. 67 full, 
Nurdin v. Allavuddin (1889) I,L.R 12 M., 134, Sir Pada Penkataramana v. 
amg lakslinanna (1911) L L. R. 35 M. 592 not foll. 
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Specific Relief Act—Ccnid. 7 

See 42 of. the Specific Relief Act while indicating the character of the 
right that may be declared by & court of law, leaves it to the discretion of 
the court to ‘grant ‘or refuse the relief claimed. 


The neoassity of keeping in view the distinction between the | 


maintainability of the suit and the disoretion of the court in granting or 
refusing the relief pointed out. 

Bobha Padmanabhunda v. Bobba Buchamma (Ayling and Seshagiri ws 
Aiyar, Jd)... A sae ek at 
Statute—Tllustrations tom Tegal effect of. i : A 





section ae dee 
_ Succession Certificate Act, (WII of: 4889) Ss. 4 and 16— Succession 
cerlificaie—Holder of, assigning his rights- Righi of assignee to recover debt 
due to deceased without producing certificate in his own name. 

` An assignee from a person who has obtained a succession certificate, is 
ntitled to sue for the recovery of a debt due to the estate of the 
deceased’ and obtain a decree, without producing a succession oartilcate 
in his own name. 

Allah Dad Kan v. Sant Ram (1912) I. L. R. 85. A, 74. Dissented from, 

Raman Lalje v. Hari Das (1918) I. L. R. 36 A 21. 

Arunachala Chettiar v, Muthu (Phillips and Kumaraswami Bastri, JJ.) 
Transfer of Property Act Ss. 43 and T0— Applicability of- Mortgage: with 


possession of Kumaki land (8, Oanara)—gubsequent olassification by: 


Government of Kumaki as Poramboke and assignment thereof to 
mortgagor— Effect of —Rights of mortgagor and mortgagee , ix 
S. 68 (4) (b)—Lien for unpaid purchase money—Contract to ihe 
contrary—Venders taking promissory notes front one of the vendees as 
consideration for the sale— Recital in sale-deed of receipt of entire pur- 
_ chase money—LEffect ~of—~Suit oy one of two vendors to enforoe lien 
for unpaid purchase-money— Non. joinder-—Suit, if maintainable. 

It is open to a vendor to accept security from the vendee for part of 
the purchase Money in lieu of the actual cash and thus lose his lien for 
unpaid purchase money. But whether he actually does so or whether hé 
. accepts the agreement merely as collateral security fof future payment is 
a question of the intention of the parties to be inferred from the dogu- 
ment of sale and the surrounding circumstances, giving due weight to the 
faot that the vendor has a statutory ` lien for unpaid purchase money 
which he can onforca in the abaéice of an agreement to the contrary. 





. Plaintiff and another person jointly sold their lands to defendants 1 and À 


4 for Rs. 10,000 of which Rs. 8,650 were paid in cash. For the balance of 
Rs, 1,850, the let defendant alone executed two promissory notes in 
favour of each of the vendors for a moiety of that amount stipulating also 
for the payment of a Fixed rate of interest, Some moneys had been paid 
towards the pronotes and the payments endorsed on them. The plaintiff 
sued to recover the amount femaining due to. him on account of the sale 


and claimed & charge on the properties sold, treating the amountas | 


unpaid purchase money. He did not make his co-vendor a party to the 
suit notwithstanding the defendant's objection, in his. written statement 


as to non-joinder. Heldsthat there was no unpaid purchasa money for 


whioh the plaintiff ‘could claim s. lien and -that his suit So fay -as it 
claimed a charge on the lands sold, was unsustainable. 


A 


Seoticn giving ponei to make rules—Rules RO aapa of © 
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Transfer of Property Act—Conid. 3 . + PAQE 
Erishnaswami Y. Subramania Ganapatigal. (Ayling and Phillips, Jd.) 804 
Kot (IV of 1882), 8. §8—Rogistered- mortgage deed—~Possedsion ~- 
delivered to mortgagee—Conveyance—Consideration not paid—Remedy of 
mortgagors ais eS = 6 - 
—-—Act, Bs. 60 and 26—Usufructuary mortgage— Stipulation for 
payment of principal‘and interests by appropriation of the usufruct— 
Option to redeem on a particular date before the expiry of the 
period —Default—Redemption, suit for, before expiry of the original 
term—Not maintainable—Postponement of redemption for a period of 
87 years, if a clog on redemption. 





Under an ustifructuary mortgage exeouted in 1902 the mortgagee was ~ 
put in possession of the property andthe amount of the mortgage was 
directed to be worked off by applying the usufruct of Ry. 244 year, in 
discharge, firstly of the principal and secondly of the interest. In this 
way the entire: mortgage amount would be discharged in about 87 years. 
There was also a provision ‘in the deed, of mortgage that if 


f 


‘payment of what was then due waé made on 12-1-1912 the pro- 


perty should ba handed over to the mortgagor but if-such payment ~ 
were not made, the mortgagee’s possession was to continue for the full 
term. No payment was madu on 13-1-1912 bat a suit for redemption was `> - 
brought in 1916. Held that the suit was premature and was liable io: ba 
dismissed. Se 
The stipulation for payment on the 12th January 1912 was nou a 
personal covenant to pay so as to entitle the mortgagor under S; 60 of 
the Transfer of Property Aot, to redeem the mortgage at any time atter 


.that date. It was merely a provision inserted for the benefit-of the 


N 


mortgagor who having failed to avail himself of it, was bound by the 
terms of the original covenant. 

The provision in the mortgage deed that the mortgagee was to remain 
in possession until the mortgage money was paid off by the appropriation 
of the usufruct (a period of 37 years in this case) was not & clog on the 
equity of redemption, the validity of such a covenant being expressly 
recognised in S. 62 of the Transfer of Property Act. . 

Aga Muhammadally oo, v. liang AN ae and Krishnan, 
JJ) | = vis 287 
SE 67, 69, 85, 88 and. NE for sale by 





‘mortgagee—Hiffect of not making puiste mortgagee a party—Order 


absolute for sale—Substitutes right to a sale for a right under_the security. --1 

Act, Ss. 83 and 84—Dep)sit after insiituticn of swit—Effect of, 

on the running of inter esi. MO 
“A deposit under 8. 88 of the ‘Transfer of Property Aot, is invalid E 


if mado after the institution of the suit by the mortgagee or recovery of the 
money due on the mortgage. The fact that the deposit’ was made before ` 





- the mortagor received notice of the institution of the suit does nO} make 


any difference. 
. Obiter:—Even if a deposit could be made after the institution of suoh a 
suit, it must include the costs inourred by the mortgagee. 4 z 
Thiagaraia Aiyar vo Ramaswamy Aiyar. ~ (Phillips and Kumaraswami 


“Sastra, Jd.) sien a eset ve : e.. - 606 


-p 


Transfer of Property Act~Conid. 

S. 84—Daeposit of mortgage money by person entitled to redeem 
—Notive of deposit sent through court to mortgagee—Refusal to accept 
—Suit for redemption—Liabdility for mesne profits. 

The plaintiff who was entitled to redeem a usufructuary mortgage de- 

< posited the mortgage money in Court. Notice of the deposit. was issued 
by the court to the mortgagee who refused to accept the money. The 
money remained in deposit in court, In a suitfor redemption by the 
plaintif, held that there was a valid tender of the mortgage money under 

S. 84 of the Transfer of Proparty Act and that the mortgage was therefore 

liable for mesne profits from the date when the money was deposited and 

notice sent to the mortgages. 

_ Govindan Nair v. Okeruvamma, (Abdur Rahim and Phillips, JJ.) 
S. 106—Allegation by tenants of permanent tenanoy. No 
evidence~Nature of tenancy in such cases oo . 

———-§. 106—Notice to quit—BService on tenant—Manner of 
S. 111 (g)—Denial of landlord’s title to lands otber than 
those in stit—~Inferential denial of title to suit lands—Forfeiture ... 
——--—B, 1141 (g)—Forfeiture by denial of landlord's eee 

and Indian law—Lease prior ġo Act 





Trial—Objection to jurisdiction—No allegation of mala fide abuse of 


statutory power— Trial on the merits 


Trust Property—Mutt—Asthal—Purchase out of ineme Alienation by 


guardian of minor Mohant 3 
Trustee— Execution of Promissory Note by—Personal liability 
Suit for Account—Period of accounting—Courts power to limit... 
Trusts Act, 8.90—Applicability—Grant of Kumaki Land as poramboke to 
wargdar who had mortgaged the property—Grant, if enures for 
benefit of mortgagee 5 he ei 
8. 90—Co-owners—Ccllection of “rent by some co-owners— 
Liability to others for their share of ocollections--English and 
Indian Law ae 57 EN ai 
Undue Influence —Uneonsosonable bata ia Bagan “heir — English 
eguitable rules inapplicable to Tndia—Ultimate result of dealings not 
conclusive that they are unconscionable—-Compounding of inlerest not 
necessarily opperssive—Illustraticns to Indian Statutes, their legal effect 
Indian Contract Act, 1872 (Acs I of 1872) S. 16. 
Questions as to undue influence, unconscionable bargains with expect- 
ant heirs, must be decided on the provisionsof the Indian Contract Act, 








1872, as amended by the Indian Contraot Amendment Act, 1899, and these ~ 


alone, The principles on which English Courts of Equity deal with similar 
questions are entirely inapplicable. 

Dhanipal Das v. Rani Manohar Baksh Singh, (1906) L. R. 33 I A 
118, and Rani Sundar v. Ram Shamis Khen, (1906) L. E. 84 I. A. 9 fol- 
lowed. | : 

In money-lending transactions the mere fact that the sum uliima- 
tely claimed exceeds enormously the amount originally advanced is no 
ground for holding the transaction unconscionable. It must also appear 
that there is something unconscionable, either in the original dealings or 
jn the subsequent stages of the transaction. 


a 


120 


272 


e t i . g . 
a å , e, : 
° - 
© o gUndite Influence—Conid. haar, ME Ps FRE 
_-7 ‘By making short term loans and insisting on capitalising the interest 
we immediately it falls due, a money-lender may pile up compound interest 
at an.oppressive and unconscionable rate. But. there is nothing inherently 
whong or‘oppressive in his seouring interest upon interest after the interegt 
‘has been due and unpaid for a considerable time. A 
Their Lordships i in this case agreed with the Lower Courts that the 

Indian Contract Act throws upon “the person dealing with an expectant 

heir and in a position to ‘dominate the latter's will the burden of showing 

that he hag not used his position to obtain an unfair advantage, but held 
7 it unnecessary to decide whether such a situation in, fact arose here.. 
The illustrations to an Indian Statute are tobe taken as part of the 

Btatute, 

a Lala Balla Mal v. Ahad Shah. Gara Aikinson) - w P.O. 

Vendor and Purchaser—Lien for unpaid pisses money— Vendors. 

+ taking promigsory notes from one of-the vendees as consideration for 

the sale—Recital in sale-deed of recaipt of entire consideration—Effeot 
of—Suit by one of two vendors to enforce lien for unpaid purohase-~ 
money-~Non-joinder. .. . 

———- Sale in consideration of vendee paying off simple debis of vendor 
and provision for compensation by vendee in defauli—Nature of —Abso- 
lute covenant or covenant by Way of indemnity— Sale deed—Construction 
Failure of vendee to pay—Vender's suit to ‘recover, amount from 
vendee— Maintainabiliily—No loss to véndor by reascn o f vendee's de- 
fault—Iif fect. > 


Where a portion of the purchage-money due undera sale deed was, 


reserved with the vendee in pursuance of an agreement that he was to pay 
off therewith certain simple debts of the vendor and the sale-deed provided 
that the vendes was to compensate the vendor for any loss sustained by 
him (vendor) by the vendee’s default in paying the amount which he 
undertook to pay, keld that the covenant by the vendee was an absolute 
covenant to pay tha purohase-money in the way agread upon by the 
parties and ’not'a covenant merely by way of indemnity ; that it was open 
to the vendor to sue the véndee as_soon as he failed to pay the debts as 
“they became due; and that the fact that no loss had been caused to 
the vendor by the vendee’s default did not disentitle him to bring the suit. 

Kaliyammal v. Kolandavelu Goundan, (1916) 6 L. W., 228. Ragunathan 
v. Satagopa, (1911) I. L. R. 86 M. 848 followed. 

Iezat-un-nissa Begum v. Pertap Singh, (1909) I, L. R. 81 A. 688 (P. O.) 
Explained and distinguished. 

Komu Kutti v. Kumara Menon. (Abdur: Rahim and Napier, JJ.) 
Vizagypatam Agency Rules R. 10, ol. B— “Swit for land or other immove- 
able property’’--Meaning of— Leiters Patent (Madras) S. 12—Swit by 
purchaser of mokhasa to recover the amount of cess paid by him, against the 
registered Zamindar and others—Whethor- a sùit for land—No previous 
permission necessary for the. institution of suit. 

The description ,“‘suit for-; land:or other immoveable property” in the 
Vizagapatam Agency Rules R; 10,01. 5 should’be construed in the light of 

- the authorities which have construed a similar desoription i in 8. 12 of the 
1 ‘Letters Patent (Madras), as covering all suits in which a decree is asked for 
_~ operating directly on the land, in accordance.with the principle that all 
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: Vizagapatam Agency Rules—Conid. 
questions relating to lands should be ordinarily decided by the court within 
whose jurisdiction. it lies. 
Sundara Bai Sahibav. Tirumal Rao Sahib, (1909) 33 Mad. p. 131 
referred to. 
Srinivasa Aiyangar v. Kannappa Chetty, (1915) 80 M. L J.p. 120 
distin guished. T 
Where the plaintiff who is a purchaser of a mokhasa held by some of 
the defendants, in a court sale in execution of a decree against the first 
defendant, the Zamindar, part of whose estate they were, paid the cess 


which he was held liable to pay, and sued for decree against the first © 


defendant, tke registered Zamindar-for the amounts collected by him or 
in the alternative against the others for the amounts not eollected from 
them and for an injunction restraining the first defendant from collecting 


in future or interfering with the plaintiff's collecting. Such a suit is a suit. - 


for land within the meaning of R. 10, cl. 6 of the Agency Rules, as the 
declaration of the plaintifi's character as land-holder under S. 78, 
Local Boards Aot, amounts to.a determination of his and first defendant’s 
interests in the molhasa immoveable property. i 
No previous permission of the Agent is necessary for the institution 
of such a suit. R 
. Maharaja of Jeypore- v. Sri Lakshmi Narasimah. {Old field and 
Sadasiva`Aiyar, JJ) ies ice tes ae 
Will—-Construction—Devise of land—Mortgage interest, if passes—Hnglish 
and Indian Law— Spes-successionis—Agreement to divide, inoperative. 
Where a Hindu testator devised to his wife his one-fourth share Ina 
mitia in the belief that he waa absolutely entitled to the same and it was 
found on the testator’s death that he had only a mortgagee’s interest in 
the mitta along with three other equal sharers, keld, on a construction 
of the will, that the testator’s intention was to dispose of whatever 
interest he had in the mitéain favour of his widow and that hig mort- 
gage interest passed to her. 
In India, where the legal interest is divided between mortgagor and 
mortgagee just as it is between lessor and lessee and where there is no 
distinction between reality and personalty as to descent, the question of 
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ascerteining the testator's intention from the terms of the will is less - 


complicated than in England. - 
Where the reversioners to an estate io the possession of a Hindu 
widow, agree to divide it in particulares shar on her death, the agreement 


is inoperative to confer any tight to the property on any of the reversioners. 


Subbaraya Gotundan v. Muthayammal. (The Chief Justice and Spon- 


_ cer, d.) oe we Soe se 
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